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METHODOLOGY  

Both Westlaw and CanLII were used to search British Columbia court decisions 

(appellate and non-appellate courts; tribunal cases were excluded). When entering 

the term “access to justice” in the search bar, Westlaw returned 632 cases (139 at 

the appellate level; 493 at the lower court level) and CanLII returned 616 cases 

(135 at the appellate level; 481 at the lower court level).  

 

This memo provides an overview of 39 cases from British Columbia that have 

substantially discussed or defined access to justice. The cases have been 

organized under the subject matter or area of law that most relates to the main 

issue under discussion in the cases. 

 

OVERVIEW 

In British Columbia, there are a number of cases that discuss whether there is a 

constitutional right to access to justice. These cases affirm that access to the 

courts is essential to the rule of law. Other cases frame the issue of access to 

justice in terms of access to the courts, access to lawyers, and the time, costs, and 

procedural difficulties involved in having cases move through the justice system. 

 

CASES 

Constitutional Law 

B.C.G.E.U., Re 

In B.C.G.E.U., Re, (1985), 64 B.C.L.R. 113, 1985, CarswellBC 178, the British 

Columbia Government Employees’ Union (B.C.G.E.U.), during a labour dispute 

with their employers, established pickets at the entrances to courthouses 

throughout the province. The Chief Justice of the Supreme Court of British 

Columbia issued an injunction on his own motion restraining the union from 

further picketing at the courthouses in the province. The union’s application to 

dissolve the injunction was dismissed and the union appealed. 

 

In dismissing the appeal, the Court of Appeal held that Canadian citizens have a 

constitutional right to unfettered access to the courts and that superior courts have 

an inherent jurisdiction to maintain their independent authority and prevent abuse 

of their processes. The court commented as follows: 

 

[25]      We have no doubt that the right to access to the courts is under the 

rule of law one of the foundational pillars protecting the rights and 

freedoms of our citizens. It is the preservation of that right with which we 

are concerned in this case. Any action that interferes with such access by 

any person or groups of persons will rally the court's powers to ensure the 

citizen of his or her day in court. Here, the action causing interference 

happens to be picketing. As we have already indicated, interference from 

whatever source falls into the same category. 

 

http://canlii.ca/t/1p6nz
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On appeal to the Supreme Court of Canada ([1988] 2 S.C.R. 214), the court 

affirmed the constitutional right to access to the courts. The court commented that 

“there cannot be a rule of law without access, otherwise the rule of law is replaced 

by a rule of men and women who decide who shall and who shall not have access 

to justice.”1 

 

John Carten Personal Law Corp. v. British Columbia (Attorney General) 

In John Carten Personal Law Corp. v. British Columbia (Attorney General), 1995 

CarswellBC 2823, a lawyer commenced a proceeding to challenge the 

constitutional validity of provincial legislation imposing a tax on fees for legal 

services. The year before, the Canadian Bar Association and the Law Society of 

British Columbia had unsuccessfully challenged the same legislation. That 

decision was not appealed. The judge applied the previous decision and dismissed 

the petition on the basis that the previous determination of the same court 

prevailed. The petitioner appealed, arguing that his arguments regarding the 

impact of the tax on access to justice had not been considered in the previous 

decision. 

 

The majority of the British Columbia Court of Appeal dismissed the appeal (1997 

CarswellBC 2290), ruling that no proof was offered in evidence by the petitioner 

to establish that rights of access to the courts, to justice, or to legal services had 

been denied because of the tax paid or payable on legal services. In the absence of 

sufficient proof, the court was not able to speculate that the existence of the tax on 

legal services would prevent someone from having access to justice or to legal 

services. 

 

In a dissenting opinion, Justice McEachern would have struck down the tax to the 

extent that it applied to constitutional cases. The dissenting judge commented as 

follows: 

 

[31]      I shall not dwell on the question of whether Mr. Carten's 

uncontradicted affidavit, quoted by Mr. Justice Lambert, is sufficient proof 

for this purpose because I wish to base my decision on broader grounds. 

 

[32]      Fundamental to my view on the proper disposition of this appeal is 

the fact that the supreme law of Canada, including the Preamble to 

the Canadian Charter of Rights and Freedoms, provides that Canada is a 

country founded on principles that recognize the rule of law. Other 

provisions of the Charter guarantee a number of fundamental rights and 

values that can only be properly secured in many circumstances with the 

assistance of legal counsel. These rights and values are not limited to legal 

rights in a narrow, criminal law sense. They also include aboriginal, 

equality, language and education rights. 

 

[33]      It is true, as counsel for the Attorney General argued, that many 

persons of limited means cannot afford some legal services at the present 

                                                 
1 1988 CarswellBC, 363, para. 31. 

http://canlii.ca/t/1ftbq
http://canlii.ca/t/1dr09
http://canlii.ca/t/1dzs2
http://canlii.ca/t/1dzs2
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time. But, with respect, that is not the point. The question, in my view, is 

whether the state, having guaranteed these rights to all citizens in some 

cases and to everyone in Canada in other cases, can add a tax burden upon 

those who require legal assistance related to those rights. 

 

[34]      In my view, it is unnecessary to establish specific instances, as 

constitutional facts, in the usual sense because it is obvious that even an 

extra 7% charge on legal fees will impede justice at some levels. It is not 

relevant in this case, but worth mentioning, that ordinary court user fees in 

civil cases in this province are already the highest in Canada. 

 

[35]      But it is not enough that hardship or unfairness exists. There must 

be a violation of a constitutional right before the courts can intervene. 

 

Christie v. British Columbia (Attorney General) 

In Christie v. British Columbia (Attorney General), 2005 BCSC 122, a solicitor 

was engaged in poverty law and routinely saw clients with limited resources. The 

application of the Social Service Tax Amendment Act, which imposed a 7 percent 

tax on the purchase of legal services, required the solicitor to lower his already 

limited fees and absorb the tax. As a result, the solicitor became insolvent and was 

forced to cease his normal practice and many of the solicitor’s low income clients 

were unable to obtain any legal advice. The solicitor petitioned the court for a 

declaration that the Act was unconstitutional to the extent that it imposed a tax on 

the provision of legal services to low income persons, thus denying those 

individuals access to justice.  

 

The chambers judge held, following the decision of the British Columbia Court of 

Appeal in Carten that there was a fundamental constitutional right to access to 

justice. She found the legal services tax breached that right for low-income 

persons and that the breach was not justified under s. 1 of the Charter. 

Accordingly, she declared that the Act was ultra vires the province to the extent 

that it applies to legal services provided for low income persons, as defined by the 

Family Duty Counsel Program. 

 

On appeal (2005 BCCA 631), the majority of the Court of Appeal accepted the 

chambers judge's findings as well as her legal conclusion that there is a 

fundamental constitutional right to core aspects of access to justice. It defined the 

protected core as follows: 

 

[29]      At the outset, it should be noted that like "justice" itself, the phrase 

"access to justice" has been used to mean many different things. With one 

exception, none of the cases to be referred to below attempts a definition 

or explanation of the term. In a chapter in J. Bass, W.A. Bogart and F.H. 

Zemans, eds., Access to Justice for a New Century — The Way 

Forward (2005), Professor R.A. Macdonald suggests that since about 

1960, five distinct "waves" in thought about access to justice in Canada 

can be identified. He describes these as concerned with "access to lawyers 

and courts" (between 1960 and 1970); "institutional redesign" (1970-80); 

http://canlii.ca/t/1jr89
http://canlii.ca/t/1m7bl
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"demystification of the law" (1980-90); "preventative law" (1990-2000); 

and "proactive access to justice" (since 2000). He notes that today: 

 

. . . commentators identify a broad inventory of features that would 

characterize an accessible justice system: (1) just results, (2) fair 

treatment, (3) reasonable cost, (4) reasonable speed, (5) 

understandable to users, (6) responsive to needs, (7) certain, and (8) 

effective, adequately resourced and well-organized. But, as the 

experiences of the last four decades illustrate, these are not features of 

an accessible justice system; [these] are merely features of an 

accessible dispute-resolution system. These experiences point to two 

main organizing themes of a comprehensive access to justice strategy: 

the strategy must be multi-dimensional; and it must take a pluralistic 

approach to the institutions of law and justice. [at 23-24] 

 

[30]      I do not intend to take so broad, or so modern, a view of the 

principle in these Reasons. Rather, I propose as a working definition the 

meaning which in my opinion represents the most basic, or core, aspects 

of access to justice as a constitutional principle — i.e., reasonable and 

effective access to courts of law and the opportunity to obtain legal 

services from qualified professionals, that are related to the determination 

and interpretation of legal rights and obligations by courts of law or other 

independent tribunals. [Emphasis added] 

 

On appeal, the Supreme Court of Canada (2007 SCC 21) allowed the Attorney 

General’s appeal, ruling that the tax on legal services was not unconstitutional. It 

held that the Canadian Constitution does not guarantee access to the courts with 

legal representation when rights or obligations are at stake. In its opinion, the 

right asserted by the taxpayer would result in constitutionally mandated legal aid, 

except where the state could show that effective access to justice was not 

necessary. The Supreme Court of Canada commented as follows: 

 

[10]      The respondent's claim is for effective access to the courts which, 

he states, necessitates legal services. This is asserted not on a case-by-case 

basis, but as a general right. What is sought is the constitutionalization 

of a particular type of access to justice — access aided by a lawyer where 

rights and obligations are at stake before a court or tribunal (para. 30). In 

order to succeed, the respondent must show that the Canadian constitution 

mandates this particular form or quality of access. The question is whether 

he has done so. In our view, he has not. 

 

. . . 

 

[13]      This general right to be represented by a lawyer in a court or 

tribunal proceedings where legal rights or obligations are at stake is a 

broad right. It would cover almost all — if not all — cases that come 

before courts or tribunals where individuals are involved. Arguably, 

corporate rights and obligations would be included since corporations 

function as vehicles for individual interests. Moreover, it would cover not 

http://canlii.ca/t/1rkdb
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only actual court proceedings, but also related legal advice, services and 

disbursements. Although the respondent attempted to argue otherwise, the 

logical result would be a constitutionally mandated legal aid scheme for 

virtually all legal proceedings, except where the state could show this is 

not necessary for effective access to justice. 

 

[14]      This Court is not in a position to assess the cost to the public that 

the right would entail. No evidence was led as to how many people might 

require state-funded legal services, or what the cost of those services 

would be. However, we do know that many people presently represent 

themselves in court proceedings. We also may assume that guaranteed 

legal services would lead people to bring claims before courts and 

tribunals who would not otherwise do so. Many would applaud these 

results. However, the fiscal implications of the right sought cannot be 

denied. What is being sought is not a small, incremental change in the 

delivery of legal services. It is a huge change that would alter the legal 

landscape and impose a not inconsiderable burden on taxpayers. 

 

. . . 

 

[16]      First, it is argued that access to justice is a fundamental 

constitutional right that embraces the right to have a lawyer in relation to 

court and tribunal proceedings. This argument is based on B.C.G.E.U., Re, 

[1988] 2 S.C.R. 214 (S.C.C.), where this Court affirmed a constitutional 

right to access the courts, which was breached by pickets impeding access. 

It is argued that a tax on legal services, like pickets, prevents people from 

accessing the courts. It follows, the argument concludes, that a tax on legal 

services also violates the right to access the courts and justice. 

 

[17]      The right affirmed in B.C.G.E.U. is not absolute. The legislature 

has the power to pass laws in relation to the administration of justice in the 

province under s. 92(14) of the Constitution Act, 1867. This implies the 

power of the province to impose at least some conditions on how and 

when people have a right to access the courts. Therefore B.C.G.E.U. 

cannot stand for the proposition that every limit on access to the courts is 

automatically unconstitutional. 

 

. . . 

 

[23]      The issue, however, is whether general access to legal services in 

relation to court and tribunal proceedings dealing with rights and 

obligations is a fundamental aspect of the rule of law. In our view, it is 

not. Access to legal services is fundamentally important in any free and 

democratic society. In some cases, it has been found essential to due 

process and a fair trial. But a review of the constitutional text, the 

jurisprudence and the history of the concept does not support the 

respondent's contention that there is a broad general right to legal counsel 

as an aspect of, or precondition to, the rule of law. 
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[24]      The text of the Charter negates the postulate of the general 

constitutional right to legal assistance contended for here. It provides for a 

right to legal services in one specific situation. Section 10(b) of 

the Charter provides that everyone has the right to retain and instruct 

counsel, and to be informed of that right "on arrest or detention". If the 

reference to the rule of law implied the right to counsel in relation to all 

proceedings where rights and obligations are at stake, s. 10(b) would be 

redundant. 

 

Vilardell v. Dunham 

In Vilardell v. Dunham, 2012 BCSC 748, the plaintiff applied to be relieved of 

hearing fees imposed by the Crown for use of a courtroom on the basis that they 

infringed access to justice and were unconstitutional. The plaintiff sought a 

declaration that the imposition of the hearing fees infringed ss. 7 and 28 of the 

Charter and were not saved by s. 1.  

 

The court granted the plaintiff’s application and struck down the fees charged by 

the Crown in Supreme Court trials as unconstitutional, ruling that the fees 

“materially hindered” access to the courts.2 With respect to defining the 

relationship between the rule of law and access to justice, the court commented as 

follows: 

 

[348]      It is clear from the submissions of all of the intervenors that the 

concept of the rule of law and its relationship to access to justice has not 

been free of ambiguity. 

 

[349]      Before the introduction of the Charter, the basic implication of 

the rule of law was that as long as Parliament or legislatures acted within 

their respective competence under ss. 91 and 92 of the Constitution Act, 

1867, the law must be applied in its terms. Since the Charter all legislation 

must also be consistent with its terms. 

 

[350]      Given the language of the preamble to the Constitution Act, 1867, 

the principle of access to justice in the United Kingdom obviously informs 

our basic conception of access to justice. In Witham, which was quoted 

in Pleau, the court expressed the special concern for access to the courts at 

common law (see also para. 295 herein). Witham nevertheless illustrates 

the qualified effect of the rule of law in a regime of pure Parliamentary 

supremacy, where the only inhibition a court could impose on a statute 

interfering with access would be that it be absolutely clear and explicit in 

its intention. The theoretical possibility that the English Parliament could 

pass such legislation is, however, a feature of that system. 

 

[351]      There is reason to doubt that this conception of the rule of law in 

relation to access pertains in Canada, as noted by Newbury J.A. in her 

discussion of Imperial Tobacco in Christie, at para. 72 (para. 45 herein). 

                                                 
2 2012 BCSC 748, para. 425. 

http://canlii.ca/t/frfk7
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There, in observing that Imperial Tobacco could not be taken to have 

overruled B.C.G.E.U. without clear words to that effect, Newbury J.A. 

expressed doubt that, in any event, a clear statutory mandate (such as that 

posited in Witham) could withstand challenge in Canada: "I have little 

doubt that had the court been dealing with a statutory required closure of 

the courts the enactment would be struck down." This is so for reasons 

that lie in the implications of federalism, and of Constitution Act, 1867 and 

the Constitution Act, 1982. 

 

The Attorney General of British Columbia appealed the decision. In allowing the 

appeal (2013 BCCA 65), the British Columbia Court of Appeal ruled that were it 

not for the power of courts to give relief from hearing fees, the fees would be an 

unconstitutional impediment to justice. In rejecting the respondent’s position that 

no one, not even government, can impede access to justice, the court relied on the 

Supreme Court of Canada’s decision in Christie, which rejected such an absolutist 

position: 

 

[12]      When the respondents argue for an unwritten constitutional 

principle that prohibits government's interference with access to justice, 

they must come to terms with the relevant history. In Christie v. British 

Columbia (Attorney General), 2007 SCC 21, [2007] 1 S.C.R. 873(S.C.C.), 

the Court identified history as one of three areas which must be examined 

in determining whether the matter in question has a constitutional aspect: 

 

[23] The issue, however, is whether general access to legal services in 

relation to court and tribunal proceedings dealing with rights and 

obligations is a fundamental aspect of the rule of law. In our view, it is 

not. Access to legal services is fundamentally important in any free 

and democratic society. In some cases, it has been found essential to 

due process and a fair trial. But a review of the constitutional text, the 

jurisprudence and the history of the concept does not support the 

respondent's contention that there is a broad general right to legal 

counsel as an aspect of, or precondition to, the rule of law. 

[Underlined emphasis added.] 

 

. . . 

 

[16]      The respondents put their case on an absolute proposition that no 

one, not even government, can impede access to justice. They contend the 

fees violate the constitutional principle of unimpeded access. However, 

the Supreme Court of Canada in Christie rejected an absolutist 

interpretation of B.C.G.E.U.: 

 

[17] The right affirmed in B.C.G.E.U. is not absolute. The legislature 

has the power to pass laws in relation to the administration of justice 

in the province under s. 92(14) of the Constitution Act, 1867. This 

implies the power of the province to impose at least some conditions 

on how and when people have a right to access the courts. Therefore 

http://canlii.ca/t/fw3ws
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B.C.G.E.U. cannot stand for the proposition that every limit on access 

to the courts is automatically unconstitutional. 

 

On appeal to the Supreme Court of Canada (Trial Lawyers Association of British 

Columbia v. British Columbia (Attorney General, 2014 SCC 59), the Court 

allowed the appeal, ruling that the hearing fee scheme was unconstitutional. In its 

opinion, a hearing fee scheme that does not exempt impoverished people clearly 

oversteps the constitutional minimum, but providing exemptions only to the truly 

impoverished may set the access bar too high. The court stated as follows: 

 

[38]      While this suffices to resolve the fundamental issue of principle in 

this appeal, the connection between s. 96 and access to justice is further 

supported by considerations relating to the rule of law. This Court 

affirmed that access to the courts is essential to the rule of law in 

B.C.G.E.U., Re, [1988] 2 S.C.R. 214 (S.C.C.). As Dickson C.J. put it, 

"[t]here cannot be a rule of law without access, otherwise the rule of law is 

replaced by a rule of men and women who decide who shall and who shall 

not have access to justice" (p. 230). The Court adopted, at p. 230, the B.C. 

Court of Appeal's statement of the law ((1985), 20 D.L.R. (4th) 399 (B.C. 

C.A.), at p. 406): 

 

... access to the courts is under the rule of law one of the foundational 

pillars protecting the rights and freedoms of our citizens. ... Any 

action that interferes with such access by any person or groups of 

persons will rally the court's powers to ensure the citizen of his or her 

day in court. Here, the action causing interference happens to be 

picketing. As we have already indicated, interference from whatever 

source falls into the same category. 

[Emphasis added.] 

 

As stated more recently in Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 

S.C.R. 87 (S.C.C.), per Karakatsanis J., "without an accessible public 

forum for the adjudication of disputes, the rule of law is threatened and the 

development of the common law undermined" (para. 26). 

 

[39]      The s. 96 judicial function and the rule of law are inextricably 

intertwined. As Lamer C.J. stated in MacMillan Bloedel Ltd., "[i]n the 

constitutional arrangements passed on to us by the British and recognized 

by the preamble to the Constitution Act, 1867, the provincial superior 

courts are the foundation of the rule of law itself" (para. 37). The very 

rationale for the provision is said to be "the maintenance of the rule of law 

through the protection of the judicial role": Provincial Judges Reference, 

at para. 88. As access to justice is fundamental to the rule of law, and the 

rule of law is fostered by the continued existence of the s. 96 courts, it is 

only natural that s. 96 provide some degree of constitutional protection for 

access to justice. 

 

[40]      In the context of legislation which effectively denies people the 

right to take their cases to court, concerns about the maintenance of the 

http://canlii.ca/t/gds2j
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rule of law are not abstract or theoretical. If people cannot challenge 

government actions in court, individuals cannot hold the state to account 

— the government will be, or be seen to be, above the law. If people 

cannot bring legitimate issues to court, the creation and maintenance of 

positive laws will be hampered, as laws will not be given effect. And the 

balance between the state's power to make and enforce laws and the 

courts' responsibility to rule on citizen challenges to them may be 

skewed: Christie v. British Columbia (Attorney General), 2005 BCCA 

631, 262 D.L.R. (4th) 51 (B.C. C.A.), at paras. 68-9, per Newbury J.A. 

 

[41]      This Court's decision in Christie does not undermine the 

proposition that access to the courts is fundamental to our constitutional 

arrangements. The Court in Christie — a case concerning a 7 percent 

surcharge on legal services — proceeded on the premise of a fundamental 

right to access the courts, but held that not "every limit on access to the 

courts is automatically unconstitutional" (para. 17). In the present case, the 

hearing fee requirement has the potential to bar litigants with legitimate 

claims from the courts. The tax at issue in Christie, on the evidence and 

arguments adduced, was not shown to have a similar impact. 

 

[42]      Nor does the argument that legislatures generally have the right to 

determine the cost of government services undermine the proposition that 

laws cannot prevent citizens from accessing the superior courts. (Indeed, 

the Attorney General does not assert such a proposition.) The right of the 

province to impose hearing fees is limited by constitutional constraints. In 

defining those constraints, the Court does not impermissibly venture into 

territory that is the exclusive turf of the legislature. Rather, the Court is 

ensuring that the Constitution is respected. 

 

[43]      I conclude that s. 92(14), read in the context of the Constitution as 

a whole, does not give the provinces the power to administer justice in a 

way that denies the right of Canadians to access courts of superior 

jurisdiction. Any attempt to do so will run afoul of the constitutional 

protection for the superior courts found in s. 96. 

 

Trial Lawyers Association of British Columbia v. British Columbia (Attorney 
General)  

In Trial Lawyers Association of British Columbia v. British Columbia (Attorney 

General), 2016 BCSC 1391, the plaintiff lawyers’ association brought an action 

against the province challenging the jury fees parties in a civil litigation are 

required to pay when they opt for trial by judge and jury. The plaintiffs argued 

that such fees prevented access to the courts in a manner inconsistent with s. 96 of 

the Constitution Act, 1867 and were contrary to ss. 7 and 15 of the Charter.  

 

The court dismissed the action, ruling that the existence of jury fees meant that 

litigants who could not or would not sacrifice reasonable expenses would have 

their case determined by a judge alone, which was not a restriction on access to 

justice: 

http://canlii.ca/t/gsp2l
http://canlii.ca/t/gsp2l
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[114]      In Christie, the Supreme Court of Canada considered what it 

described as an attempt to constitutionalize of a particular type of access to 

justice: access aided by a lawyer where rights and obligations are at stake 

before a court or tribunal. In allowing the appeal from a finding that 

British Columbia's legal services tax was unconstitutional, the Court held 

at para. 27 that: 

 

We conclude that the text of the constitution, the jurisprudence and 

the historical understanding of the rule of law do not foreclose the 

possibility that a right to counsel may be recognized in specific and 

varied situations. But at the same time, they do not support the 

conclusion that there is a general constitutional right to counsel in 

proceedings before courts and tribunals dealing with rights and 

obligations. 

 

[115]      In his oral submissions, Mr. Roberts took the position that 

whether there was a constitutional right to a civil jury was irrelevant 

because the justiciable issue raised by the plaintiff was the right to access 

to the s. 96 Courts. Mr. Roberts asserted that whether sitting with a judge 

alone, or sitting with a judge and jury, "it's all one and the same Court". I 

agree. 

 

[116]      The existence of civil jury fees means that a litigant who cannot 

or will not sacrifice reasonable expenses has his or her case determined by 

a judge. In my view, this is not a restriction on access to justice. 

 

[117]      I agree with the conclusion in Legroulx: the Charter does not 

confer a right to a jury trial in civil matters and ss. 7 and 15 of 

the Charter should not be interpreted to confer such a right. The impugned 

civil jury fee deposits do not, therefore, infringe the right of access to 

justice and thus do not offend the rule of law or s. 96 of the Constitution 

Act, 1867. 

 

On appeal (2017 BCCA 324), the British Columbia Court of Appeal dismissed 

the appeal, ruling that the judge was correct to find that the existence of civil jury 

fees was not a restriction on access to justice. The court commented as follows: 

 

[40]      The Association complains that Chief Justice Hinkson missed their 

s. 96 point by focussing on the Charter. I disagree. The Chief Justice, in 

most efficient reasons on this aspect, noted the Association's assertion that 

civil jury fees infringe a right of access to justice and thereby offend the 

rule of law and s. 96 of the Constitution Act, 1867 (at para. 110). 

 

[41]      The Chief Justice cited amongst others TLA, 2014 and Christie v. 

British Columbia (Attorney General), 2007 SCC 21 (S.C.C.) ("Christie)". 

 

[42]      Chief Justice Hinkson found that the existence of civil jury 

fees is not a "restriction on access to justice". This was said in the face of 
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his finding that "a litigant who cannot or will not sacrifice reasonable 

expenses has his or her case determined by a judge" (para. 116). 

Accordingly, these fees do not "infringe the right of access to justice and 

do not offend the rule of law or s. 96 of the Constitution Act, 1867" (at 

para. 117). 

 

[43]      Again, in my view, the Chief Justice was correct. I will develop 

the argument in somewhat more detail but essentially the answer to the s. 

96 aspect in respect of civil jury fees largely lies in the court's reasons 

in TLA, 2014. 

 

. . . 

 

[56]      The proposition that access to the courts is fundamental and 

constitutionally protected is undisputed. But none of these cases assist in 

establishing what the Association must: that a right to a civil jury lies 

within the core jurisdiction protected by s. 96. The Association is pressed 

to make the essential submission that because a jury is the court, a right to 

that modality of trial must lie within the core jurisdiction of the superior 

courts. It is true that when a jury sits in trial, it is the finder of fact and the 

judge is the master of the law. In this sense "the jury is the court". But it 

does not follow that when a jury is not part of the trial process, the court is 

anything less than "the court". It is just that: a forum within which citizens 

may have their disputes heard and resolved. Access to the court remains 

notwithstanding the inability of some to fund a jury to hear their case. In 

my view, the Association cannot prevail on this aspect of the 

constitutional question. 

 

J. Cote & Son Excavating Ltd. v. City of Burnaby 

In J. Cote & Son Excavating Ltd. v. City of Burnaby, 2018 BCSC 1491, a 

contractor brought an action against the city after a structural retaining wall 

collapsed, causing the death of one of the contractor’s workers. The contractor 

sought a declaration that a clause in the city’s invitation to tender was of no force 

and effect as it unjustifiably infringed the constitutionally protected rule of law, 

and unjustifiably infringed the contractor’s right of reasonable access to the courts 

contrary to the Charter.  

 

In dismissing the contractor’s application, the court ruled that there was a 

constitutional right of access to courts by application of the rule of law and the 

Constitution Act, 1867, but that right is subject to permissible limits and that there 

is no right of access to the courts for civil disputes. The court explained as 

follows: 

 

[21]      Section 11(b) of the Charter provides persons accused of an 

offence with the right to a criminal trial within a reasonable time, and s. 

11(d) provides accused persons with the right to be presumed innocent and 

to a "fair and public hearing by an independent and impartial 

tribunal". The Charter, however, contains no general right of access to the 
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courts for resolution of civil disputes. The question raised by J. Cote is 

whether there is a Charter infringement nonetheless.  

 

. . . 

 

[42]      If there were a right of access to justice recognized under 

the Charter, there would have been no need for the Supreme Court of 

Canada in Trial Lawyers Assn. of British Columbia to consider the right of 

access to justice pursuant to s. 96 of the Constitution Act, 1867 and the 

rule of law. In Trial Lawyers Assn. of British Columbia, the majority held 

at para. 38 that s. 96 provides some protection for access to justice. The 

Court created a threshold of "undue hardship" for determining whether 

access to justice is being denied, but did not find a general Charter right of 

access to the superior courts for resolution of civil disputes. 

 

[43]      As noted below, the majority in Trial Lawyers Assn. of British 

Columbia found that the impugned hearing fees denied access to the 

courts in a manner inconsistent with s. 96 of the Constitution Act, 1867 in 

conjunction with the rule of law. The rule of law is an unwritten 

constitutional principle. It alone cannot serve as a basis for invalidating the 

Impugned Clause. While there is a right of access to the courts, that right it 

is not unlimited except in cases of criminal offences by virtue of s. 10(b) 

of the Charter. The right of access to the courts on the basis of the rule of 

law and s. 96 is limited to cases where the prospective litigant may suffer 

undue hardship in seeking to access justice. 

 

[44]      I find that there is no freestanding right of access to justice under 

the Charter and because J. Cote's argument is not anchored in a particular 

section, there is no constitutional remedy available pursuant to either s. 

24(1) of the Charter or s. 52(1) of the Constitution Act, 1982. 

 

Allart v. Alec’s Automotive Machine Shop (2003) Ltd. 

In Allart v. Alec’s Automotive Machine Shop (2003) Ltd., 2014 BCSC 476, the 

plaintiff commenced a small claims action against the defendants for breach of 

contract and fraud. The plaintiff’s action was dismissed because it was statute-

barred. The plaintiff sought to appeal the decision, and took the position that she 

could not afford to pay for the transcript of the proceeding as required by Rule 18-

3(3) of the Supreme Court Civil Rules. The plaintiff brought an application 

challenging the constitutionality of R. 18-3(3) of the Rule on the ground that it 

violated her fundamental right to access to justice.  

 

The court dismissed the application, ruling that the evidentiary foundation for her 

application was deficient. The court, however, did not preclude the possibility of 

such an application being successful with the proper evidentiary basis. The court 

commented as follows: 

 

[25]      In the case at hand, there are insufficient adjudicative and 

legislative facts before the Court to adequately assess whether the 
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requirement to provide a transcript precludes access to justice because of 

the cost associated with its preparation. Although at first blush it would 

seem a simple matter to conclude that if a litigant cannot pay for 

transcripts necessary for an appeal, access to justice has been denied. 

However, I believe the question is more complicated. While there is 

evidence that Ms. Allart cannot afford to pay the costs of a transcript due 

to her limited financial resources, there is no evidence of the efforts she 

has made to obtain funding for the transcript through other public and 

private sources. 

 

. . . 

 

[28]      The Court cannot address a constitutional challenge of this nature 

in a vacuum. Without evidence as to the economic consequences of a 

declaration that a requirement to pay for transcripts to support an appeal is 

unconstitutional and the extent to which the rule precludes access to 

justice, the Court cannot measure the relative impact of its decision on the 

allocation of scarce public resources. If the court struck down the rule that 

requires transcripts be supplied in every appeal of a judgment in Small 

Claims Court, or read in a requirement that the Provincial government 

cover the costs of transcripts where the litigant is declared indigent, it 

would require an additional outlay of public monies. The Court cannot 

make such a decision lightly because it is the Legislature that is charged 

with responsibility for allocating public resources. It may be that in 

complying with the Court's order the Legislature would be forced to take 

monies away from some other publicly funded programs. These questions 

illustrate the danger of proceeding with a constitutional challenge without 

knowing all of the relevant facts and the consequential impact of the 

remedy requested. 

 

[31]      Although I have dismissed the application, I would like to make a 

few comments on the issue raised in her application. In my view, Ms. 

Allart's application raises complicated and serious questions about the 

adequacy of the government's actions to ensure access to justice for all 

persons regardless of their economic status. 

 

[32]      At the present time there is a Canada-wide effort within all levels 

of government and at all levels of court to make the justice system 

accessible to everyone. The Supreme Court of Canada's Committee on 

Access to Justice in Civil and Family Matters issued a report in October 

2013 that stressed the importance of taking concrete steps to ensure that 

people who have family and civil disputes are not denied access to our 

court system. A key concern is the cost of litigation. Ms. Allart's 

application identifies one area that could be addressed by the Provincial 

government as a means of precluding a denial of justice to persons with 

meritorious cases. I urge the government to investigate ways in which the 

cost of appeal transcripts could be offset where the circumstances warrant 

such extraordinary measures. 
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British Columbia (Minister of Forests) v. Okanagan Indian Band 

In British Columbia (Minister of Forests) v. Okanagan Indian Band, 2000 BCSC 

1135, a First Nations band commenced logging in an area to which it claimed 

aboriginal title. The Crown obtained a stop work order pursuant to the Forest 

Practices Code of British Columbia Act and commenced petitions to enforce the 

order. The band filed notice of a constitutional question challenging the 

constitutionality of the Act. The Crown applied to have the matter remitted to trial 

list. The band argued that if the court exercised its discretion to order a trial, the 

band’s poverty and the trial costs would deny the respondents effective access to 

justice. They also argued that the Crown owes the respondents a fiduciary duty 

that guarantees access to justice. Alternatively, they argued that the matter should 

go to the trial list only on the condition that the petitioner pay the respondents’ 

costs of trial.  

 

In granting the Crown’s application, the court ruled as follows: 

 

[81]      I think that it is the financial circumstances of the respondents and 

the nature of the dispute between the parties, not the exercise of the court's 

discretion or any governmental action, that creates the possible 

impediment to the bands' access to court. Contingent fee agreements and 

an award of costs in the usual fashion after the fact provide some access to 

the courts; nevertheless, I recognize it is extremely difficult for litigation 

of this sort to be conducted by counsel who are not experienced and 

properly retained. However, the respondents have not demonstrated that 

the exercise of the court's discretion to order a trial in these circumstances, 

without requiring the payment of the respondents' costs in advance, has 

resulted in a denial of access to justice that is a constitutional violation.  

 

The band appealed the decision. The British Columbia Court of Appeal allowed 

the appeal in part (2001 BCCA 647), ruling that while the Chambers judge did not 

err in remitting the proceedings to the trial list, the judge erred in failing to 

recognize that the case involved exceptional circumstances which outweighed 

concerns of pre-judging the outcome of the case. The court stated as follows: 

 

[27]      However, it is a large step — in my view, too large — from the 

Court's reasoning in B.C.G.E.U. to the proposition that because a court of 

law has ordered proceedings to be remitted to the trial list, the Bands have 

been denied access to justice, thereby giving rise to a "right" to funding by 

the Province. I am not persuaded there is such a right. Unfortunately, 

many persons in our society find themselves unable to pay the high costs 

of litigation, which include provincial filing fees and taxes (unsuccessfully 

challenged in John Carten Personal Law Corp. v. British Columbia 

(Attorney General) (1997), 40 B.C.L.R. (3d) 181 (B.C. C.A.)). In the latter 

case, Lambert J.A. said this for the majority: 

 

There are many reasons why the cost of legal services, or a lack of 

funds, may restrict, hamper, or even prevent a person from 

exercising rights of access to the courts or rights of access to other 
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legal services. What would be required in order to find this Act 

[Social Services Tax Act] wholly unconstitutional, or even 

unconstitutional in its application in a particular case, would be 

proof that people, or a class of people, in general, or some person in 

particular, who would have been able to exercise the legal rights in 

question if this tax were not in effect, were or was prevented by this 

tax from exercising those rights. It would not be sufficient to found 

an argument that the Act was unconstitutional in concept or in 

application merely to show that the tax operated as an impediment or 

a discouragement to the exercise of a protected right. What would be 

required would be proof that the right was denied, or its exercise was 

prevented, by the existence or operation of this tax. In other words, 

that a right which would have been exercised but for this tax could 

not be exercised because of this tax. [para. 13] 

 

The majority held that even though Mr. Carten, a lawyer, had deposed that 

he had several clients whose access to the courts was "restricted or 

interfered with" as a result of the imposition of social services tax on legal 

services, he had presented an insufficient basis of "constitutional facts" to 

support his argument that the tax was invalid. No case has gone so far, 

however, as to find that one's right to "access to justice" includes a right to 

state-funded legal fees or to counsel provided by the state if one cannot 

afford to pay for one's own lawyer. 

 

[28]      Of course there are legal aid programs in every province of 

Canada which soften the effect of this reality to some extent. In some 

circumstances as well — e.g., where a person is charged with a serious 

criminal offence and his liberty is at risk — there is statutory recourse 

such as that provided by s. 684 of the Criminal Code. But I am not aware 

of any authority for the proposition that the principle of access to justice 

means more than a duty on the government to make courts of law and 

judges available to all persons or that it includes an obligation to fund a 

private litigant who is unable to pay for legal representation in a civil suit 

— even one that may be sui generis. If the meaning of access to justice is 

to be extended that far, it is in my view for government to do. [Emphasis 

added] 

 

Cambie Surgeries Corporation v. British Columbia (Attorney General) 

In Cambie Surgeries Corporation v. British Columbia (Attorney General), 2017 

BCSC 1493, the plaintiffs brought an action against the defendant province 

challenging the constitutionality of certain provisions of the Medicare Protection 

Act. Appendix C of the Supreme Court Civil Rules prescribed payment of certain 

court fees for trials, unless the court ordered otherwise. The plaintiffs argued that 

they would experience undue hardship if they were required to pay the court fees 

and brought an application for an order requiring the defendant to pay the fees, or 

otherwise exempting the plaintiffs from having to pay the fees. The plaintiffs 

challenged the constitutionality of the court fees by relying on the dissenting 
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opinion in Carten that held that constitutional actions are of a special nature in the 

context of access to justice. 

 

In dismissing the plaintiff’s application, the lower court ruled that when it comes 

to access to legal services, no distinction should be drawn between constitutional 

and other legal matters and there is a general right to access legal services.3 The 

plaintiff appealed.  

 

The British Columbia Court of Appeal dismissed the plaintiff’s appeal, 2018 

BCCA 385, and held that constitutional challenges to state actions as a class of 

cases are not of such importance that no obstacle can be raised to obstruct them, 

and litigants who challenge the constitutionality of legislation do not deserve 

privileged access to the courts.  

 

The court found that the plaintiff’s position, that any impediment to access to the 

courts for the purpose of exercising Charter rights necessarily involves restrictions 

on access to remedies, was not founded in prior caselaw. It did, however, affirm 

the constitutional significance of access to justice: 

 

[23]      Christie settled certain questions with respect to the right to 

counsel but certainly did not overrule the judgment in John Carten 

Personal Law Corp., to the effect that the constitutionality of tax measures 

said to impose obstacles to access to the courts must be assessed by 

examining the effect of the tax on access to justice. 

 

[24]      There is no doubt, as the appellants submit, that in B.C.G.E.U., Re, 

[1988] 2 S.C.R. 214 (S.C.C.), and Christie, and more recently, in Hryniak 

v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87 (S.C.C.), and Trial Lawyers 

Assn. of British Columbia v. British Columbia (Attorney General), 2014 

SCC 59, [2014] 3 S.C.R. 31 (S.C.C.) [Trial Lawyers Assn. of British 

Columbia], the Supreme Court of Canada has affirmed the constitutional 

significance of access to justice. In Trial Lawyers Assn. of British 

Columbia, McLachlin C.J.C., writing for the majority, said: 

 

[38] . . . This Court affirmed that access to the courts is essential to the 

rule of law in B.C.G.E.U. v. British Columbia (Attorney General), 

[1988] 2 S.C.R. 214. As Dickson C.J. put it, "[t]here cannot be a rule 

of law without access, otherwise the rule of law is replaced by a rule 

of men and women who decide who shall and who shall not have 

access to justice" (p. 230). The Court adopted, at p. 230, the B.C. 

Court of Appeal's statement of the law ( (1985), 20 D.L.R. (4th) 399, 

at p. 406): 

 

. . . access to the courts is under the rule of law one of the 

foundational pillars protecting the rights and freedoms of our 

citizens. . . . Any action that interferes with such access by any 

person or groups of persons will rally the court's powers to ensure 

                                                 
3 2017 BCSC 1493, para. 44.  
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the citizen of his or her day in court. Here, the action causing 

interference happens to be picketing. As we have already 

indicated, interference from whatever source falls into the same 

category. [Emphasis added by McLachlin C.J.C.] 

 

As stated more recently in Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 

S.C.R. 87, per Karakatsanis J., "without an accessible public forum 

for the adjudication of disputes, the rule of law is threatened and the 

development of the common law undermined" (para. 26). 

 

R v. Thim 

In R v. Thim, 2015 BCSC 1677, the accused was charged with possession of 

cocaine for the purpose of trafficking. At the bail hearing, a Cambodian 

interpreter for the accused was not made available. The accused was denied bail, 

and was not aware that he had gone through the bail hearing until his next court 

appearance. A series of adjournments followed due to the failure of the Court 

Services Branch to provide an interpreter. A mistrial was declared. The accused 

applied for a stay of proceedings pursuant to s. 24 of the Charter based on a 

violation of s. 14. 

 

The court granted the accused’s application, ruling that the failure to provide 

necessary resources resulted in a collapse of the court’s ability to adjudicate. The 

court ruled that s. 14 of the Charter guarantees access to justice: 

 

[10]      Other Charter rights are relevant to defining and applying s. 14, 

including: s. 7 (life, liberty, and security of the person), s. 15 (equality), and 

s. 27 (multicultural heritage) (p. 967). With respect to s. 27, preserving and 

enhancing Canada's multicultural society depends on linguistic minorities 

having real and substantive access to justice (pp. 966-967). Section 14 must 

be interpreted purposively and applied in a principled manner to give effect 

to this constitutional guarantee (p. 977). 

 

. . . 

 

[18]      At para. 279 of Sidhu , the Court found that s. 14 guarantees access 

to justice in the following manner: 

 

(1) Denial of interpreter assistance constructively denies the 

defendant's constitutional, statutory and common law right to be 

present in every respect at his or her trial and to understand and 

answer the case to meet and to comprehend all proceedings which 

affect his or her vital interests: 

 

... the accused, by reason of being deprived of the assistance of the 

interpreter, was not present for that part of the proceedings ... We are 

of the view he was no more present than if he were unconscious as the 

result of a heart attack or stroke, and was effectively denied any 
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meaningful presence as if he had been physically removed from the 

courtroom during that part of the proceedings. 

(R. v. Petrovic (1984), 13 C.C.C. (3d) 416 (Ont. C.A.), at p. 424) 

See also: R. v. Tran , supra, at pp. 229-30, 236, 239-40. 

 

(2) For a hearing to be fair, a party who does not understand the 

language of the proceeding must himself or herself be understood: R. 

v. Tran , supra, at p. 229. 

 

(3) Exclusion of the accused in whole or in part from a criminal 

proceeding on account of non-compliance with the full protection of s. 

14 of the Charter compromises the appearance of fairness of the 

proceedings leaving the accused with a justifiable sense of injustice 

and diminishing respect for the administration of justice: R. v. 

Tran , supra, at pp. 236-7, 240. 

 

(4) An accused denied the assistance of the standard of interpretation 

necessary for a fair trial, "can scarcely be said to stand on the same 

footing or in an equal position with respect to the application of the 

criminal law as others who are subject to its process": R. v. 

Reale (1973), 13 C.C.C. (2d) 345 (Ont. C.A.), at pp. 348 -9 

(aff'd (1974), 22 C.C.C. (2d) 571 (S.C.C.), at pp. 572-3). 

 

(5) Denial of competent assistance of an interpreter affects "the 

integrity of the fact-finding process, and the potency of the adversary 

system": United States ex rel. Negron v. New York , supra, at p. 389. 

 

(6) Interpreter assistance provides a defendant "sufficient 

presentability to consult with his [or her] lawyer with a reasonable 

degree of rational understanding": U.S. v. Cirrincione, 780 F.2d 

620 (U.S. C.A. 7th Cir. 1985); U.S. v. Johnson, 248 F.3d 655 (U.S. 

C.A. 7th Cir. 2001);R. v. Tran , supra, at p. 261. 

(7) Section 14 Charter adherence gives the ability to "testify in a 

responsive manner go[ing] to the very "fairness" of the trial": R. v. 

Cheba, [1993] S.J. No. 17 (Sask. C.A.), at para. 3. 

 

[19]      In summary, the right of an accused to the assistance of an 

interpreter is a deeply and firmly embedded fundamental right. It is required 

for a fair trial. It protects the dignity of the accused and the legitimacy of the 

criminal justice system. It plays an important role in preserving and 

enhancing Canada's claim to be a multicultural society. The interpretation 

provided to the accused need not be perfect, but it must be of high quality. 

 

Severance 

Cao v. Chen 

In Cao v. Chen, 2017 BCSC 1851, a husband and wife were married in 1994 in 

China, had three children, and separated in 2009. The wife brought a claim in BC 
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and the husband brought a claim in China. The wife claimed that the husband’s 

son from a prior marriage owned properties in BC held in trust for her husband. 

Certificates of pending litigation were filed against these properties. The husband 

brought an application seeking that recognition of the Chinese judgement be 

severed and heard separate and distinct from the main trial.  

 

In granting the husband’s application, the court ruled that severance of the issues 

regarding the Chinese judgement from the main trial would allow the case to be 

heard in a timely and affordable fashion: 

 

[63]      The demands on the justice system at this time are onerous and 

many litigants are struggling to have their cases heard in a timely and 

affordable fashion; see Cromwell J., Access to Civil & Family Justice; A 

Roadmap for Change (Published by the Action Committee on Access to 

Justice in Civil and Family Matters, Ottawa, Canada, October 2013). By 

adducing evidence and tying up valuable judicial resources that are 

potentially unnecessary, this Court would be proceeding in an inefficient 

manner given the limited resources available. Therefore, it is not in the 

interests of justice for the system as a whole or for these parties to have 

expensive and lengthy trial proceeding with the costs associated with 

witnesses testifying from other jurisdictions, and experts retained for 

valuation of assets in China, if those expenses are needlessly incurred. 

 

Summary Trial 

Strata Plan BCS 1348 v. Travelers Guarantee Co. of Canada 

In Strata Plan BCS 1348 v. Travelers Guarantee Co. of Canada, 2014 BCSC 

1468, the plaintiff brought an action for damages against the defendant alleging 

defects in the materials, workmanship, and design of a building, and breach of 

warranty. The plaintiff brought an application to hear and decide certain issues 

relating to the applicability of exclusions in warranty in a summary trial pursuant 

to R. 9-7 of the Supreme Court Civil Rules. The plaintiff argued that unless the 

court was willing to permit the summary trial application, the Pan Pacific unit 

owners would be left with no reasonable access to justice. 

 

The court dismissed the plaintiff’s application, ruling that the matter was not 

suitable for disposition by way of summary trial. The court distinguished from the 

Supreme Court of Canada’s decision in Hryniak, ruling that that case did not set 

the default for BC trial judges for summary trial.  

 

[53]      The central theme of the plaintiff's argument is one of access to 

justice for the Pan Pacific unit owners. The plaintiff insists that the present 

admonition over litigating in slices often applied in this jurisdiction should 

fall into disrepute; indeed a ruling by the Court on the issues raised in this 

application would substantially advance access to justice. 

 

[54]      The plaintiff asks rhetorically: what will happen if the Court 

rejects the plaintiff's application? It answers the question by stating that a 
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full conventional trial will be out of reach for most of the owners, and it 

will involve a mega trial where the relief sought will engage a long, costly 

and unaffordable set of proceedings. Thus, the plaintiff argues that unless 

the Court is willing to permit the owners to bring a summary trial 

application to seek relief on the issue at hand, they will be left with no 

reasonable access to justice, and the warranty provider will be in charge of 

the process. 

 

. . . 

 

[62]      For the reasons enunciated by Griffin J. and Ehrcke J. in J. (N.) v. 

Aitken Estate, 2014 BCSC 419 (B.C. S.C.), I reject the plaintiff's 

submission on this point. Similarly to Griffin J., Ehrcke J. said at paras. 

34-38: 

 

It must be remembered that Hyrniak v. Mauldin was dealing with the 

Ontario rules, which are different from our rules in British Columbia. 

In particular, at para. 68, the Court stressed the fact that under Ontario 

Rule 20.04(2) "The court shall grant summary judgment if, (a) the 

court is satisfied that there is no genuine issue requiring a trial..." In 

contrast, our Rule 9-7(15) uses the word "may" rather than "shall". I 

therefore do not take Hyrniak v. Mauldin to derogate from the 

proposition that in British Columbia, the question of whether a matter 

is suitable for summary determination is within the discretion of the 

trial judge, provided, of course, that that discretion must be exercised 

judicially. 

 

. . . 

 

[75]      In my view, Hryniak does not set the default for BC trial judges to 

summary trial. In some circumstances, trying an issue via a summary trial 

proceeding will be appropriate, but in other circumstances, for example 

where there are multiple parties or where the factual matrix is incomplete, 

the conclusion may be that the issue cannot be resolved expeditiously 

without a full conventional trial with the latter outcome being the most just 

and proportional option. 

 

Urquhart v. Marshall 

In Urquhart v. Marshall, 2016 BCSC 2616, the plaintiff couple were clients of the 

defendant lawyer and firm. The couple claimed that they received negligent 

advice from their lawyer and brought an action against both defendants in 

negligence. The couple claimed the matter was appropriate to be determined by 

summary trial and made an application for summary trial.  

 

In dismissing the application, the court reviewed the laws regarding summary trial 

as follows: 
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[6]      I turn to the first issue, as to whether this matter is suitable for 

summary trial. As reflected in the 2014 decision from the Supreme Court 

of Canada in Hryniak v. Mauldin, [2014] 1 S.C.R. 87 (S.C.C.), access to 

justice is a challenge to the rule of law and therefore proportional 

procedures tailored to the needs of a particular case should be recognized. 

 

[7]      Summary judgments provide such an opportunity and should be 

interpreted broadly, favouring proportionality and fair access to the 

affordable, timely, and just adjudication of claims.  

 

. . . 

 

[11]      I am cognizant of proportionality and access to justice values that 

should be recognized in a litigation where the parties seek to have a simple 

matter dealt with. I conclude, however, much as it would satisfy the 

proportionality objectives, this matter is not suitable for determination on 

a summary trial basis. 

 

Ahlwat v. Green 

In Ahlwat v. Green, 2014 BCSC 1865, a client sought advice regarding a 

separation agreement from a lawyer. After signing the agreement, the client 

remained living with the spouse. Five years later, the client started and settled 

family law proceedings. The client brought an action against the lawyer, alleging 

negligence and breach of fiduciary duty. The lawyer brought a motion for 

dismissal of the claim by way of summary trial. 

 

The court dismissed the motion. In doing so, the court commented on the 

application of Hryniak to summary trial proceedings in British Columbia: 

 

[9]      The Supreme Court of Canada in Combined Air Mechanical 

Services Inc. v. Flesch, 2014 SCC 7 (S.C.C.) [hereinafter Hryniak] has 

called for a shift in litigation culture to better utilize available tools, such 

as a summary trial, to address the rising costs of litigation. New models of 

adjudication can be fair and just, balancing critical access to justice and 

procedural concerns. While a fair and just process must allow a judge to 

find the facts and apply the relevant law to those findings, such a process 

is illusory unless it is accessible to ordinary Canadians. A shift in legal 

culture is necessary to ensure access to justice, a modern reality that the 

Supreme Court of Canada calls "the greatest challenge to the rule of law in 

Canada today" (Hryniak para. 1). 

 

[10]      But as Justice Ehrcke noted at para. 33 of J. (N.) v. Aitken Estate, 

2014 BCSC 419 (B.C. S.C.), this call for a cultural shift does not alter the 

approach to suitability as developed in the case law about former Rule 

18A in British Columbia; what it does do is emphasize the importance of 

the balancing a judge must undertake when determining suitability. 
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[11]      I take this to mean that the laudable goals of proportionality and 

efficiency can never outweigh what a judge determines, in the ultimate 

calculation, to be the best manner of hearing a case to achieve justice 

between the parties. In my view this is simply a reflection of the fact that 

justice cannot be achieved if, because of the nature of the summary trial 

proceeding itself, the facts necessary to decide the issues of fact or law 

raised by the application cannot be found. In other words, there must be 

some impediment to a judge finding necessary facts that arises because of 

the summary nature of the trial. I do not understand this principle to limit a 

trial judge's discretion. Rather, it underscores that it is unlikely that 

discretion will have been exercised judicially if a summary trial was 

conducted where necessary facts could not be found. 

 

Costs 

Chandi (Guardian ad litem of) v. Atwell 

In Chandi (Guardian ad litem of) v. Atwell, 2014 BCCA 446, two plaintiffs were 

involved in automobile accidents and both took out third party loans to fund the 

disbursements in litigation. The trial judge found that the interest on the loans 

were recoverable as disbursements. The defendants appealed arguing that it is not, 

except in rare circumstances, legitimate for the courts to use costs as a means of 

facilitating access to justice. 

 

In allowing the appeal, the British Columbia Court of Appeal agreed with the 

appellant that costs are not the means of securing access to justice: 

 

[83]      Third, although costs regimes may affect access to justice, the 

Supreme Court has made it clear that costs are not the means of securing 

access to justice, except in exceptional circumstances. Of this more below. 

 

. . . 

 

[89]      Justice Rothstein went on to consider whether a risk premium 

could be justified because it would promote access to justice by 

encouraging counsel to take on the cases of impecunious plaintiffs. He 

rejected that argument, beginning his analysis with reference to Okanagan 

Indian Band: 

 

38 Okanagan Indian Band involved an interim award of costs payable 

by the government to enable the Indian Band to engage in the 

litigation. LeBel J. emphasized that a defendant should only be 

required to carry the burden of ensuring an opponent's access to 

justice in the most exceptional of circumstances. One of the 

requirements of the test is that the plaintiff "no other realistic option 

exists for bringing the issues to trial": Okanagan Indian Band, at para. 

40. 
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Barclay (Guardian ad litem of) v. British Columbia 

In Barclay (Guardian ad litem of) v. British Columbia, 2005 BCSC 640, the 

plaintiffs spent their own money on treatments for their autistic son after the 

provincial government refused to pay for the treatments. The plaintiffs brought an 

application for summary judgment and a hearing was held. While the judgment 

was still on reserve, the Supreme Court of Canada rendered a judgment that made 

the issue moot. The plaintiffs brought a motion for special costs. 

 

In granting the application, the court ruled that it has wide discretionary powers to 

order costs, especially in cases of litigation in the public interest where important 

policy considerations such as access to justice are at stake. The court commented 

as follows: 

 

[24]      Additional guidance for the exercise of the Court's discretion can 

also be found in the Supreme Court of Canada's judgment in British 

Columbia (Minister of Forests) v. Okanagan Indian Band, [2003] 3 S.C.R. 

371 (S.C.C.). Although that decision concerned an order for interim costs 

and is thus distinguishable on the facts, the decision highlights some 

important policy considerations which should govern the exercise of the 

court's discretion in cases of litigation in the public interest. In 

highlighting the importance of access to justice for public interest litigants 

LeBel. J. stated at p. 391: 

 

Another consideration relevant to the application of costs rules is 

access to justice. This factor has increased in importance as litigation 

over matters of public interest has become more common, especially 

since the advent of the Charter. In special cases where individual 

litigants of limited means seek to enforce their constitutional rights, 

courts often exercise their discretion on costs so as to avoid the 

harshness that might result from adherence to the traditional 

principles. This helps to ensure that ordinary citizens have access to 

the justice system when they seek to resolve matters of consequence 

to the community as a whole. 

 

. . . 

 

[46]      Further it would seem incongruous to use the Court's discretion to 

grant costs in the case of public interest litigation so as to encourage 

access to justice only to have costs granted at a scale which would 

effectively defeat this purpose. 

 

[47]      As a result, I would grant the plaintiffs their costs as special costs. 

As I noted earlier the costs will only be calculated up to the point directly 

preceding the hearing in this matter. The policy rationale of encouraging 

access to justice should not go so far as to encourage hasty action at the 

taxpayers' expense. The defendants will bear their own costs. 
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Villeneuve v. Agnew 

In Villeneuve v. Agnew, 2018 BCSC 546, the plaintiff made a claim for interest on 

a house shared with the defendant that was built on land owned by a third 

defendant. The third defendant brought an application for summary trial for 

dismissal of the action or for security for costs. 

 

The court dismissed the application, ruling that as the plaintiff was self-

represented, could not afford to pay security for costs, and would be unable to 

continue with the claim if security was ordered. The court commented that the 

factor of access to justice outweighed the concern that the costs of the defendant 

would not be paid: 

 

[59]      I adopt the comments of W.J. Harris J. in S. (L.) v. S. (G.), 2016 

BCSC 1130 (B.C. S.C.): 

 

35 An important consideration in making an order for security for 

costs against an individual is access to justice, Bronson v. Hewitt, 

2007 BCSC 1751: 

 

[42] With individuals, the fundamental concern has always been 

access to the courts. Access to justice is as important today as it 

was in 1885 when Lord Bowen declared in Cowell that "the 

general rule is that poverty is no bar to a litigant". Individuals, no 

matter how poor, have always been granted access to our courts 

regardless of their ability to pay a successful defendant's costs. 

Only in egregious circumstances have individuals been ordered to 

post security for costs. 

 

36 This reflects the general principle that facilitates access to justice 

notwithstanding impecuniosity. The exercise of discretion to award 

security for costs, therefore, involves a balancing of injustices: "the 

possibility of stifling a legitimate claim versus the use of 

impecuniosity as a means of pressure on a defendant": Han [Han v. 

Cho, 2008 BCSC 1229], at para. 26. 

 

[60]      In my view an order for security for costs is not warranted. I have 

not determined that the claimant's case lacks potential merit. She cannot 

afford to pay costs. I note that she is self represented. Nothing indicates 

that this is by choice. If ordered to pay security for costs, her claim will 

not be adjudicated. In the circumstances of this case, balancing the 

relevant considerations, the factor of access to justice outweighs the 

concern that the costs of Ms. Guss will not be paid, in the event that she is 

successful in defending the claim. 

 

Wu v. Sun 

In Wu v. Sun, 2006 BCSC 1892, on the first day of trial, counsel for two 

defendants indicated that she ordered Real Time Reporting (RTR) because she 

sustained an injury that made it difficult for her to take notes. Counsel for the 
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plaintiff brought a motion for a ruling that those services should also be available 

to her at no cost to her or to the plaintiff. 

 

In granting the motion, the court ruled that access to justice and the desirability of 

mitigating the inequality between the litigants required payment of the cost of 

RTR so that its advantages would be available to all parties. The court stated as 

follows: 

 

[3]      I am satisfied that this is an issue of access to justice. In some 

jurisdictions, all parties to litigation would have access to similar services 

at no cost to the parties. In British Columbia, it is regrettable that access is 

only available to parties who can afford such services or to counsel who 

can afford such services whether or not satisfactory arrangements have 

been made by them to be reimbursed for the practice debt incurred. 

 

[4]      There are already too many monetary barriers to access to the 

Courts. When filing a Notice of Trial, counsel for the party setting the 

matter for trial must undertake to pay "... all hearing fees payable under 

Appendix C, Schedule 1, Item 14". This trial is scheduled to take 20 days. 

Accordingly, counsel for the Plaintiff and the Plaintiff when she receives 

the account rendered by her counsel will be obligated to pay $312.00 per 

day for the first five days of trial, $416.00 per day for the next five days of 

trial, and $624.00 per day for each day after the first ten days of trial. In 

this case, counsel will have run up a practice debt of almost $10,000.00 in 

order to represent the Plaintiff in a 20 day trial. Pursuant to the Rules of 

the Law Society, a failure to pay such practice debts may result in 

disciplinary proceedings being taken against counsel. 

 

Russell v. British Columbia (Public Safety & Solicitor General) 

In Russell v. British Columbia (Public Safety & Solicitor General), 2018 BCSC 

2268, the plaintiff brought a partially successful action seeking damages for false 

arrest and imprisonment and for breach of his s. 10 Charter rights. The parties 

made submissions on costs. 

 

The court ruled that the parties were to bear their own costs. In doing so, the court 

reviewed the law on costs and commented on how considerations of access to 

justice factor into costs decisions for Charter cases: 

 

[29]      The Supreme Court of Canada has held that courts must consider 

the interest of access to justice in litigation over matters of public interest 

involving ordinary citizens. In Okanagan Indian Band, Mr. Justice LeBel 

describes how consideration of access to justice factors into costs 

decisions in Charter cases at para. 27: 

 

27 Another consideration relevant to the application of costs rules is 

access to justice. This factor has increased in importance as litigation 

over matters of public interest has become more common, especially 

since the advent of the Charter. In special cases where individual 
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litigants of limited means seek to enforce their constitutional rights, 

courts often exercise their discretion on costs so as to avoid the 

harshness that might result from adherence to the traditional 

principles. This helps to ensure that ordinary citizens have access to 

the justice system when they seek to resolve matters of consequence 

to the community as a whole. 

 

McAnerin v. British Columbia Society for the Prevention of Cruelty to 
Animals 

In McAnerin v. British Columbia Society for the Prevention of Cruelty to Animals, 

2005 BCSC 1835, an animal owner’s petition to quash a warrant issued under the 

Prevention of Cruelty to Animals Act and for the return of the animals was 

dismissed. The parties made submissions on costs. 

 

In awarding costs to the respondents, the court ruled that, while there was some 

evidence that the petitioner was impecunious, and that impecuniosity should not 

impede access to justice, the petitioner had her day in court. It held that the 

successful party should not be deprived of costs because of a petitioner’s 

impecuniosity. The court commented as follows: 

 

[8]      What is important is that a person aggrieved has access to justice, 

and as a corollary, that impecuniosity does not impede that access. 

However, having had her day in court, the successful party should not be 

mulcted of costs because of the petitioner's impecuniosity. 

 

Hu v. Dickson 

In Hu v. Dickson, 2015 BCSC 218, following an eight-day trial on family law 

proceedings, the parties made submissions concerning costs. The court awarded 

special costs to the wife for all aspects of her interlocutory applications. In doing 

so, the court commented that the purpose of special costs is to preserve access to 

justice: 

 

[56]      Finally, it is apparent that the respondent's conduct was directed at 

intimidating the claimant into abandoning her claims. It is apparent that 

from the outset the respondent's view was that the claimant should simply 

return to China, leaving him with what he considered to be his 

assets. When she did not do so, he engaged in an intentional and concerted 

campaign of intimidation intended to exhaust her, emotionally and 

financially. I agree with her counsel's submission that his flagrant breach 

of court orders was intended to thwart the claimant's access to justice by 

convincing her that litigation was pointless because she would be unable 

to rely on court orders. 

 

. . . 

 

[65]      The purpose of special costs is to chastise a party for reprehensible 

conduct and, in doing so, serve to deter such conduct and preserve access 

to justice. This objective would be seriously undermined in matrimonial 
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litigation if the court is constrained in awarding special costs out of a 

concern to maintain the balance achieved through the substantive orders. I 

do not accept that the balance is upset by an award of special costs. The 

substantive orders reflect the parties' rights, at law, that arise on 

breakdown of their relationship. A special costs award is directed at 

something entirely different — namely the preservation of access to 

justice. 

 

D.M.B. v. D.W.A.L.  

In D.M.B. v. D.W.A.L., 2018 BCSC 1254, the wife brought an action against her 

husband for the division of family property, child and spousal support and special 

costs. The court allowed the action, ruling that the husband’s cumulative conduct 

justified an award of special costs. The court found that the husband engaged in 

reprehensible conduct, which included breaching court orders, failing to pay 

support in an attempt for force the wife to settle, failing to make disclosure, and 

demanding payment for expenses relating to the house and threatening to not go 

through with the sale of the house unless paid. The court ruled that an order for 

special costs can punish behavior that attempts to thwart access to justice: 

 

[219]      In family litigation, when one spouse has greater financial 

resources than the other, the temptation to abuse the court's process so as 

to put the other spouse to excessive effort and expense can only be 

effectively neutralized by the willingness of the court to award special 

costs where such abuse occurs. In order to preserve access for justice for 

future litigants it is necessary to punish behaviour that deliberately 

attempts to thwart access to justice. 

 

Bronson v. Hewitt 

In Bronson v. Hewitt, 2007 BCSC 1751, the plaintiff brought an action against the 

trustee of a trust the plaintiff was the beneficiary of, questioning the providence of 

the sale of the trust shares and the defendant individual’s authority as trustee. The 

defendants brought an application for security for costs. 

 

The court dismissed the application, ruling that security of costs should be a rare 

order in order to allow for general access to litigation. The court commented as 

follows: 

 

[41]      I do not accept Mason's fundamental proposition that as a result 

of Dong the test for security for costs for individual plaintiffs is now the 

same as that applied to corporations. For good reason, individual and 

corporate plaintiffs have always been treated differently. Absent special 

circumstances, corporate shareholders are entitled to avail themselves of 

the protection of a limited liability company to avoid personal exposure 

for costs: P.G. Restaurant Ltd. v. Northern Interior Regional Health 

Board, 2006 BCSC 1680 (B.C. S.C.). An order for security for costs 

prevents the principals of a corporate plaintiff from hiding behind the 

corporate veil and, as noted by McGarry V.C. in Pearson, protects "the 
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community against litigious abuses by artificial persons manipulated by 

natural persons." 

 

[42]      With individuals, the fundamental concern has always been access 

to the courts. Access to justice is as important today as it was in 1885 

when Lord Bowen declared in Cowell that "the general rule is that poverty 

is no bar to a litigant". Individuals, no matter how poor, have always been 

granted access to our courts regardless of their ability to pay a successful 

defendant's costs. Only in egregious circumstances have individuals been 

ordered to post security for costs. 

 

[43]      I do not believe that Dong changes these long-standing principles. 

I am not prepared to conclude that the Court of Appeal by implication has 

overturned more than 100 years of precedent, particularly considering the 

continued importance of access to justice. Dong refers to Shiell but does 

not address, let alone purport to overrule, its central observation that there 

is no longer the power to demand security for costs simply because the 

plaintiff resides out of the jurisdiction and has no assets within it. Given 

the enormous costs of litigation (Mason seeks security of almost 

$200,000), if orders of security against individuals are to become as 

common place as those made against corporations, few individuals will be 

able to access the courts. If the Court of Appeal intended such a dramatic 

change, they would have said so expressly. In my view, Dong stands for 

no more than the proposition that once it has been determined that it is 

appropriate to order security for costs, the Kropp principles should be 

considered. 

 

Ballantyne v. General Motors LLC 

In Ballantyne v. General Motors LLC, 2018 BCSC 1886, the plaintiff commenced 

an action for damages for personal injuries suffered in a motor vehicle accident. 

The plaintiff claimed that the vehicle was negligently manufactured and that the 

defendants failed to warn of the defect in the vehicle. The defendants brought an 

application for an order that the plaintiff post security for costs. 

 

The court dismissed the application, ruling that there were no special 

circumstances to justify an order for security for costs. Following the decision in 

Bronson v. Hewitt, the court commented as follows: 

 

[23]      A rationale for the cautious approach to orders for security for 

costs against natural persons is to ensure that everyone has access to 

justice, regardless of their economic circumstances. This was articulated 

by Justice Goepel in Bronson v. Hewitt, 2007 BCSC 1751 (B.C. S.C.) at 

para. 42: 

 

[42] With individuals, the fundamental concern has always been 

access to the courts. Access to justice is as important today as it was 

in 1885 when Lord Bowen declared in Cowell that "the general rule is 

that poverty is no bar to a litigant". Individuals, no matter how poor, 
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have always been granted access to our courts regardless of their 

ability to pay a successful defendant's costs. Only in egregious 

circumstances have individuals been ordered to post security for costs. 

 

Kim v. Hong 

In Kim v. Hong, 2013 BCSC 2248, following trial, the husband was ordered to 

make compensation payments to the wife and to pay retroactive child and spousal 

support. The wife maintained that the husband’s conduct was reprehensible and 

sought special costs. In awarding special costs to the wife, the court commented 

as follows: 

 

[27]      The respondent is an extremely wealthy man. He presumably did a 

cost-benefit analysis when he decided to deceive the Court and play games 

with the litigation process, and he felt it was worth it and that the risk was 

not so great as to deter him. 

 

[28]      In family litigation, when one spouse has far greater financial 

resources than the other, the temptation to abuse the court's process so as 

to put the other spouse to excessive effort and expense can only be 

effectively neutralized by the willingness of the court to award special 

costs where such abuse occurs. In order to preserve access for justice for 

future litigants it is necessary to punish behaviour that deliberately 

attempts to thwart access to justice. 

 

Parmar v. Timothy J. Huntsman Law Corporation 

In Parmar v. Timothy J. Huntsman Law Corporation, 2018 BCSC 1151, the 

plaintiff brought an action against the defendants, his former lawyer and law firm, 

alleging the solicitor’s negligence and breach of contract. The defendants applied 

for the plaintiff to post security for costs.  

 

In granting the application, the court made the following analysis: 

 

[15]      The law is clear that poverty should not be a bar to access the 

court. Access to the court should not be hampered by financial issues 

except in special or egregious circumstances: Han v. Cho, 2008 BCSC 

1229 (B.C. S.C. [In Chambers]) at para. 14; Fraser v. Houston (1997), 36 

B.C.L.R. (3d) 118 (B.C. S.C. [In Chambers]) at para. 11; Pomerleau v. 

Thorpe, 2009 BCSC 483 (B.C. S.C.) at para. 7; Huang v. Silvercorp 

Metals Inc., 2017 BCSC 273 (B.C. S.C.) at para. 20. 

 

[16]      The onus is on the applicant. In a situation where the plaintiff is a 

corporation, if the defendant can show that it will not likely be able to 

recover costs if the claim fails, security is generally granted. However, 

security for costs where the plaintiff is an individual requires a different 

balancing given the access to justice concerns. The overall balancing is the 

risk that a successful defendant will be unable to recover costs if security 

is not granted against the risk that a legitimate claim could be stifled by an 

http://canlii.ca/t/g29tb
http://canlii.ca/t/hsxkg


Access to Justice Project 32 

 

 

order. If the latter is in play, it will override the concern that a defendant 

will not recover costs if successful: Huang at para. 22. 

 

Contingency Fee Agreements 

Hungerford Tomyn Lawrenson and Nichols v. Mide-Wilson 

In Hungerford Tomyn Lawrenson and Nichols v. Mide-Wilson, 2013 BCCA 559, 

the applicant was the granddaughter of a wealthy businessman who passed away, 

leaving behind a significant estate. The granddaughter started an action to contest 

her father’s will and hired a lawyer on a contingency fee agreement. The action 

was eventually settled. After the lawyers presented their bill to the client, the 

client applied to court to have the contingency fee agreement reviewed for 

fairness and reasonableness. The application was dismissed and the granddaughter 

appealed. 

 

In dismissing the appeal, the British Columbia Court of Appeal commented on the 

importance of contingency fee agreements to enhance access to justice: 

 

[89]      Nevertheless, the practical demands of "access to justice" have led 

courts and legislatures to recognize that the old rules and assumptions 

must give way, at least in part. Contingency agreements are obviously an 

important means by which not only "the poor" (see Minish, at 71) but the 

middle class may be enabled to bring their causes, public or private, to 

courts of law. (See Pascoe Pleasence and Nigel J. Balmer, "Caught in the 

Middle: Justiciable Problems and the Use of Lawyers" in Trebilcock, 

Duggan and Sossin, eds., Middle Income Access to Justice (2012) at 50-1.) 

As stated by O'Connor, A.C.J.O. in McIntyre Estate v. Ontario (Attorney 

General) (2002), 61 O.R. (3d) 257 (Ont. C.A.): 

 

There can be no doubt that from a public policy standpoint, the 

attitude towards permitting the use of contingency fee agreements has 

undergone enormous change over the last century. The reason for the 

change in attitude is directly tied to concerns about access to justice. 

Over time, the costs of litigation have risen significantly and the 

unfortunate result is that many individuals with meritorious claims are 

simply not able to pay for legal representation unless they are 

successful in the litigation. 

 

. . . . . 

 

... the advantages to the administration of justice from permitting 

properly regulated contingency fee agreements in the form of 

increased access to justice are compelling. Indeed, there is a strong 

case to be made that the continuation of a per seprohibition against 

contingency fee agreements actually tends to defeat the fundamental 

purpose underlying the law of champerty - the protection of the 

administration of justice and, in particular, the protection of 

vulnerable litigants ... [At paras. 55, 72.] 
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Bartram (Litigation guardian of) v. GlaxoSmithKline Inc. 

In Bartram (Litigation guardian of) v. GlaxoSmithKline Inc., 2015 BCSC 315, the 

plaintiff brought a class action against the defendant manufacturers of an 

antidepressant drug, alleging it cause cardiovascular defects in children born to 

women who took it during pregnancy. The court certified the class and made a 

ruling on the form, distribution and costs of notice of the action to class members. 

 

In making the ruling, the court commented on how contingency fee arrangements 

are an important tool for providing access to justice to plaintiffs who could not 

otherwise afford the cost of litigation: 

 

[17]      Contingency fee arrangements are an important and frequently 

indispensable mechanism for providing access to justice in class actions 

and other forms of litigation where plaintiffs could not otherwise afford 

the cost of litigation. Counsel who agree to act on the basis of contingency 

fee agreements frequently must and do assume the risk of paying 

disbursements and other costs as the matter proceeds. 

 

[18]      In this case, I have no doubt that any costs of distributing the 

notice for which the representative plaintiff is responsible will be paid, at 

least in the first instance, by class counsel. However, that does not 

automatically eliminate concerns about access to justice because the 

resources of law firms are not unlimited and are far exceeded by those of 

the defendants. 

 

Spraggs & Co. v. Carnaby 

In Spraggs & Co. v. Carnaby, 2015 BCSC 1504, a lawyer was retained by his 

client to pursue a legal action for damages. The retainer was in the form of a 

contingency fee agreement. The client was awarded a total of $50,000 in 

damages. The lawyer presented his bill, but the client did not respond to his 

demand for payment. The lawyer brought an application to have his bill reviewed 

and to obtain a certificate for fees.  

 

In granting the application, the court made the following comment about 

contingency fee agreements: 

 

[34]      This case is a classic example of the adage that "contingency fee 

contracts provide a key to the courthouse for impecunious plaintiffs" 

(see Lee (Guardian ad litem of) v. Richmond Hospital Society, 2005 

BCCA 107 (B.C. C.A.) at para. 3). The importance of contingency fee 

contracts giving access to justice was noted in Mide-Wilson, supra, 

wherein the court stated at paragraph 89 "Contingency fee contracts are 

obviously an important means by which not only 'the poor' but the middle 

class may be enabled to bring their causes, public or private, to courts of 

law". If not for a contingency fee arrangement, the client wouldn't have 

had access to legal advice or representation, the value of which became 

painfully obvious as he proceeded to summary trial, contrary to the legal 
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advice he'd been given, and without representation. The consequences 

were financially disastrous for the client. 

 

Limitation of Actions 

Arishenkoff v. British Columbia 

In Arishenkoff v. British Columbia, 2002 BCSC 951, children of parents who 

followed the Doukhobor religion brought an action against the provincial Crown 

for damages for false imprisonment and mistreatment while institutionalized in 

the 1950s. The Crown brought an application for an order dismissing the claim of 

the plaintiff as being statute-barred. The plaintiff asked the court to determine if s. 

3(4)(k) of the Act violated s. 15 of the Charter. Section 3(4)(k) of the Limitation 

Act provided for differential treatment to individuals disabled by child abuse on 

the basis of the type of abuse suffered by allowing an unlimited time to bring 

action for victims of sexual abuse.  

 

The court ruled that the action was statute-barred and that s. 3(4)(k) of the 

Limitation Act did not violate s. 15 of the Charter. With respect to its s. 15 

analysis, the court commented as follows: 

 

[65]      The plaintiffs claim that under-inclusive ameliorative legislation 

such as s. 3(4)(k) of the Limitation Act may be discriminatory because it 

does not give appropriate access to justice to survivors of non-sexual 

abuse. They argue that child victims of non-sexual abuse do not receive 

the same ameliorative benefits under the law as do child sexual abuse 

survivors, despite the fact that they have similar resulting disabilities and 

consequent disadvantages in accessing justice as do child sexual abuse 

survivors. This discriminatory treatment, they submit, has the effect of 

treating victims of non-sexual abuse as if they were not as worthy of the 

protection of the law. The plaintiffs say this demeans their dignity and 

sends a message that they are less worthy of recognition or value than 

sexual abuse survivors. 

 

. . . 

 

[76]      In my view, there are unique social forces and psychological 

factors that impact on a sexual abuse victim's access to justice. In the case 

of victims of non-sexual abuse, neither the taboo against speaking out 

about the abuse nor suppressed memory syndrome are normally present. 

Furthermore, such abuse does not necessarily require as part of the healing 

process that the victim confront the wrongdoer. 

 

The plaintiffs appealed this decision. In dismissing the appeal (2004 BCCA 299), 

the British Columbia Court of Appeal commented on the importance of allowing 

plaintiffs to access the courts, but ruled that the plaintiff’s access to justice in this 

case was only narrowly prejudiced by the Limitation Act: 
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[140]      Nature of Interest Affected: The interest of the plaintiffs in 

obtaining access to the courts for the prosecution of their claims is 

obviously a significant one. The courts are a "fundamental institution" of 

Canadian society and having the ability to sue a wrongdoer for damages is 

a basic aspect of Canadian life and the rule of law. If claims become 

statute-barred under the Limitation Act, the underlying causes of action are 

substantively extinguished: see s. 9. Plaintiffs whose claims are barred 

thus lose their right of redress against the wrongdoer and are deprived not 

only of the ability to realize economic recovery, but also of the 

opportunity to confront the wrongdoer in a court of law. In the context of 

child abuse victims, both interests are of heightened significance. Access 

to justice is a crucial means of satisfying many of the needs of child abuse 

victims, including the needs for apology and accountability from their 

abusers, acknowledgement of the acts perpetrated and their consequences, 

public awareness and recognition of the wrongs done to them, and 

financial compensation. 

 

[141]      But although the importance of the interest affected by the 

impugned legislation in this case is clear, it is equally clear that the 

interests of the claimant group are only narrowly prejudiced by s. 3(4)(k). 

As the Chambers judge pointed out, the plaintiffs and all other tort victims 

have the advantage of various postponements implicit in s. 6 of 

the Limitation Act, including the statutory discoverability rule, subject to 

the ultimate 30-year limitation. 

 

[142]      Moreover, as discussed earlier in these Reasons, the Limitation 

Act bars actions, not plaintiffs. In fact, many of the plaintiffs will be able 

to proceed with causes of action for sexual misconduct, notwithstanding 

that non-sexual causes of action are statute-barred. Two of the three 

appellants in this test case are examples of such plaintiffs, whose claims 

for non-sexual wrongs are barred, but who will nevertheless have access to 

justice with all its benefits, including the opportunity to confront their 

wrongdoers. This reality further diminishes the heft of the interest at stake 

in this case. 

 

Access to a Lawyer 

Lidder v. Munro 

In Lidder v. Munro, 2004 BCSC 857, the plaintiff suffered injuries in a motor 

vehicle accident and was unable to return to work. The plaintiff had modest 

education and limited knowledge of English. The plaintiff attended a settlement 

meeting with the insurer where the insurer’s interpreter assisted. At the meeting, 

the adjuster discouraged the plaintiff’s attempted involvement of a lawyer on the 

basis of cost and delay. The plaintiff signed the release for the amount offered by 

the adjuster. At trial for an action for damages, liability was admitted and the 

issue was whether to set aside the release.  
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The court allowed the action and set aside the release. The court commented that 

the transaction was unconscionable because of the unequal bargaining position of 

the plaintiff. In the court’s view, the adjuster’s advice to discourage legal 

assistance came close to interfering with the plaintiff’s access to justice. The court 

commented as follows: 

 

[75]      Ms. Caravetta's advice to Mr. Lidder regarding lawyer's fees; in 

the role of a lawyer dealing with ICBC was itself in this case a reason to 

say that the bargain was unfair. Mr. Lidder said that he planned to go see a 

lawyer. It was on his mind. He had her card. Especially given his lack of 

sophistication, a lawyer's advice could have been useful, and he was likely 

at a disadvantage without it, but he was induced by Ms. Caravetta's advice 

to settle without it. 

 

[76]      Access to a lawyer is a basic right. To mislead a person falsely to 

believe that the cost of a lawyer would be prohibitively high or that the 

lawyer's services would be ineffective for the purpose of discouraging the 

person to see a lawyer, is close to interference with that person's access to 

justice. It is something that most members of the public would likely find 

morally unacceptable and reason enough to call the bargain unfair. 

 

[77]      The agreement along with the release should be set aside as 

unconscionable because for all of the foregoing reasons, the parties were 

in unequal positions and the bargain was unfair. 

 

Renyard v. Renyard 

In Renyard v. Renyard, 2014 BCSC 2649, the claimant brought an application for 

an order setting aside a separation agreement between the parties. A hearing was 

held to determine the preliminary issue as to whether the claimant could be 

represented on the application by a non-lawyer. The court refused this request, 

ruling that the claimant’s representation would be practicing law in contravention 

of the Legal Professions Act. The court ruled that allowing non-lawyers to act as 

legal counsel does not solved the solution of the access to justice problems: 

 

[33]      It is regrettable that many people are not able to afford legal 

advice and representation, which of course is the basis of the 

application. The problem of access to justice is a difficult and very 

troubling one. However the solution to this problem does not lie in having 

untrained, unregulated, and unaccountable persons acting as legal counsel. 

 

 

Law Society of British Columbia v. Parsons 

In Law Society of British Columbia v. Parsons, 2015 BCSC 742, the respondent, 

without representing himself to be a lawyer, provided legal assistance to others in 

various matters without payment. The petitioner Law Society brought an order 

under s. 85(6) of the Legal Profession Act to prohibit the respondent from 

commencing, prosecuting or defending proceedings in any court except to 

represent himself. The court granted the petition, ruling that the solution to 
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problems of access to justice was not to permit untrained, unregulated, and 

unaccountable individuals to act as legal counsel: 

 

[41]      I also appreciate the fact that Mr. Binnersley and many others 

cannot afford legal services, but I agree with the sentiments expressed by 

Verhoeven J in Renyard v. Renyard (November 25, 2014), Doc. New 

Westminster E43267 (B.C. S.C.) that the solution to the problem 

of access to justice is not to permit untrained, unregulated and 

unaccountable individuals to act as legal counsel. 

 

De Kova v. De Kova 

De Kova v. De Kova, 2011 BCSC 1271, involved an action by a mother against 

the father for child support, contribution to special expenses and a determination 

of interest in the family residence. At the outset of the decision, the judge 

commented on the procedural problems that were faced throughout the course of 

the trial due to the fact that the parties were without legal representation: 

 

[13]      Second, both parties in this matter were without legal 

representation and while they did the best they could, the evidence is not 

satisfactory either with respect to the claims made by Ms. De Kova or the 

counterclaim and defence offered by Mr. De Kova. Consequently, I have 

done the best I could to sort out the parties' claims and to determine the 

evidence which is relevant and probative so that I can come to a 

conclusion. 

 

[14]      This case points out the difficulty in which parties who are 

"middle class" but do not have substantial earnings find themselves when 

they must rely on the courts to resolve their problems. They do not qualify 

for the almost non-existent legal aid available and yet they cannot afford 

to use lawyers. This means they come before the court with little idea of 

what they need to do, what documents they ought to produce and what 

evidence they should place before the court. With all the good will in the 

world, the court cannot lead their cases for them, cross-examine for them, 

argue for them and thus ensure their cases have been properly put forward. 

 

[15]      It is shameful that in our wealthy province we no longer have 

resources available which would give real help to parties in this situation. 

In my view, a case like this demonstrates a failure to improve access to 

justice. 

 

Jurisdiction of the Court 

D. (P.) v. A. (L.M.) 

In D. (P.) v. A. (L.M.), 2008 BCPC 293, the applicant brought an application in 

Provincial Court for sole custody and guardianship of her children and the 

respondent made his own application for custody and guardianship. An earlier 

order was made in the Supreme Court specify the respondent’s access to the 

children. In considering the application, the Provincial Court had to determine if it 
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had the jurisdiction to make an order for custody, given that an order for access 

had been made in Supreme Court. The Provincial Court ultimately ruled that it did 

have jurisdiction to make an order for custody as it would better afford access to 

justice: 

 

[22]      Since the parties have began proceedings in Supreme Court for 

custody and guardianship, but no order was granted in that court for 

custody or guardianship, this court has jurisdiction to rule on custody and 

guardianship of these children. The Supreme Court has made an order for 

interim access, which would bar this court from making an order for 

interim access. What is requested here is a final order, not an interim 

order. It is also an order for access which is made following an order for 

custody and guardianship, different relief from the order which was 

granted in the Supreme Court. I am of the view therefore that this court 

has jurisdiction to make a final order for access pursuant to section 8. 

 

[23]      Such an interpretation is also in keeping with this court's goals of 

access to justice. More and more frequently, litigants appear before this 

court without the benefit of legal representation, due to a variety of 

reasons including the high cost of counsel, restrictions on legal aid 

coverage and difficulty in navigating legal channels. It is as frustrating for 

judges of this court to tell litigants to seek their remedy in another court as 

it is for the litigants to hear that. In order to afford better access to justice, 

this court should not decline jurisdiction where reasonable statutory 

interpretation permits it to exercise such jurisdiction and the parties are 

seeking such relief. 

 

B.C.T.F. v. British Columbia 

In B.C.T.F. v. British Columbia, 2011 BCSC 1372, the teachers’ union obtained a 

judgement declaring certain provisions of the Public Education Flexibility and 

Choice Act and Education Services Collective Agreement Amendment Act invalid 

on the basis that they infringed teachers’ rights under the Charter. Neither party 

appealed the judgment. The union and province began bargaining and both 

submitted conflicting draft orders for the court’s approval. The union brought an 

application for the court’s direction as to the meaning and implication of its 

earlier judgment.  

 

The court dismissed the application, ruling that there was no ambiguity in the 

ruling that required clarification. The court held that to re-open the case would put 

access to justice even more out of reach than it appears to be now: 

 

[5]      The BCTF relies on the inherent jurisdiction of this court. This 

discretionary jurisdiction is invoked by superior courts on very rare 

occasions to supervise the court's process to avoid a miscarriage of justice. 

The inherent jurisdiction of the court can provide jurisdiction to re-open a 

judgment when there has been an obvious accidental error in the court's 

judgment, or when new evidence comes to light that was not available at 
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the time of trial. In this regard, see Cheema v. Cheema, 2001 BCSC 

298 (B.C. S.C.) at paras. 23-24. 

 

[6]      The jurisdiction to reopen a case after judgment has been rendered 

is extremely limited. This is because of the public interest in the finality of 

litigation. Without finality, the process and cost of litigation would be 

never-ending, as parties would forever be returning to the court to re-argue 

the case and for tactical advantage. This would put access to justice even 

more out of reach than it appears to be now. 

 

G. (L.E.) v. G. (A.) 

G. (L.E.) v. G. (A.), 2002 BCSC 1455, involved a divorce action in which the 

mother requested the judge to interview her children outside of the courtroom and 

in the absence of both parents to ascertain the children’s best wishes on the issue 

of custody. The judge had to rule on whether she had jurisdiction to interview the 

children in private and in the absence of consent of one or both parents. The judge 

also had to consider whether conducting such interviews was in the best interest 

of the children in question. In determining that she had jurisdiction to conduct the 

interviews, the judge commented that the interview may be necessary as their 

were no other options to determine the child’s wishes in a neutral way due, in 

part, to government cutbacks: 

 

[57]      The regrettable reality though is that choices about what is best for 

children may not be available to many people who turn to the courts for 

assistance in family law matters. It is becoming more and more difficult in 

the Province of British Columbia to determine what the child's wishes are 

in a neutral way by the use of a third party. As a result of significant 

government cutbacks in the services provided to children, government-

funded professional reports are not available in a timely fashion. They 

usually take more than a year to complete. A year is a very long time in 

the life of a child. Private reports can be done much more quickly, but can 

be very expensive. 

 

[58]      In addition there have been major cutbacks to the legal aid 

services available to the parties themselves - the parents - let alone legal 

services available to children. Privately retaining a separate lawyer for a 

child can be costly. The government has significantly reduced the use of 

the family advocate. 

 

[59]      The effect of these cutbacks may be to deny access to justice to 

families and to deny children the individual justice to which they are 

entitled. It would be unfortunate if the courts find themselves in the 

position where judges are resorting to a judge interview because it is the 

only option available, rather than because it is the method that is in the 

best interests of the child whose future is at stake. 
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Media Coverage of Trail 

R v. Pilarinos 

In R v. Pilarinos, 2001 BCSC 1332, a former Premier of BC was charged with 

violating the various provisions in the Criminal Code. The application before the 

court related to the extent and form the media was allowed to provide coverage of 

the trial. The application by the media was brought as a result of a court policy 

that prohibits broadcasting, televising, recording or taking photographs in the 

courtroom. 

 

The court dismissed the application for expanded media coverage of the trial, 

ruling that the potential effect of having expanded media coverage on the trial 

would be significant. The court agreed with the amicus curiae’s argument that 

having televisions in the courtroom could inhibit access to the courts by 

discouraging victims of crimes from reporting crimes and civil parties from 

bringing actions for fear of publicity: 

 

[157]      What will Expanded Media Coverage bring into this process 

which might by incompatible (Lamer C.J.C.) with this function or will 

affect the values and interests at stake (McLachlin J.)? The amicus 

curiae has provided a list of concerns, and source references. For ease of 

reference, I will refer to these, as well as raising other concerns that 

emerge from the evidence. 

 

. . . 

 

(i) Television could inhibit access to the courts by discouraging 

victims of crimes from reporting crimes, and civil parties from 

bringing actions for fear of publicity. This 'chilling effect' on the 

course of litigation has been recognized and relied upon when 

justifying bans of publication and applications for complainant's 

private records [R. v. Mills, infra]. Citizens who do not wish to appear 

on television and air their complaints so the nation can see may not 

bring their disputes to court. This is a grave infringement on the right 

of every citizen to have access to justice [BCGEUB.C.G.E.U. Dr. 

Williams Bowers, supra]. The media submits that there is no evidence 

in this case to support unwilling victims or witnesses. 

 

[181]      There are a number of interests at stake in this application that go 

directly to the foundation of Charter principles. These include: 

 

. . . 

 

(f) access to justice for citizens. This raises the concern identified by 

many authors and case law regarding the 'chilling effect' cameras in 

the courtroom will have regarding the willingness of litigants to bring 

their cases to court. 
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Abuse of Process 

Simpson v. Koenigsberg 

In Simpson v. Koenigsberg, 2018 BCSC 499, the plaintiff brought a defamation 

action against a radio talk show host. The action was dismissed at trial and the 

plaintiff appealed. The appeal was allowed. The Supreme Court of Canada them 

allowed the talk show host’s appeal and in so doing modified the Canadian 

approach to the defence of fair comment. The plaintiff subsequently brought an 

action against the trial judge, the Chief Justice of the Supreme Court of Canada, 

and many others. The claim raised various allegations of wrongdoing in relation 

to the proceedings. The defendants brought an application to strike the claims 

against them. 

 

The court granted the defendants’ application, ruling that the claims disclosed no 

reasonable claim against the defendants and the proceeding amounted to an abuse 

of process. The court commented as follows: 

 

[40]      Abuse of process is not limited to cases where a claim or an issue 

has already been decided in other litigation, but it is a flexible doctrine 

applied by the court to values fundamental to the court system. Canadian 

courts have applied the doctrine of abuse of process to preclude re-

litigation in circumstances where the strict requirements of issue estoppel 

are not met, but where allowing the litigation to proceed would 

nonetheless violate such principles as judicial economy, consistency, 

finality and integrity of the administration of justice. See Strata Plan LMS 

3259 v. Sze Hang Holding Inc., 2009 BCSC 473 (B.C. S.C.). 

 

[41]      I find the circumstances at bar fit squarely within this principle. 

 

[42]      Access to our courts is a fundamental right of the people of British 

Columbia. That right is all the more acute in circumstances where our 

citizens require access without the assistance of counsel. The doors of this 

building must never be closed to the self-represented. Judges must do 

everything possible to assist and facilitate access to justice; no matter how 

vague or uncertain a just cause may initially appear to be. 

 

[43]      With all due respect, however, this is not one of those cases. To 

suggest otherwise does a disservice to the administration of justice. 

 


