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METHODOLOGY  

Both Westlaw and CanLII were used to search Ontario court decisions (appellate 

and non-appellate courts; tribunal cases were excluded). When entering the term 

“access to justice” in the search bar, Westlaw returned 3,014 cases (418 at the 

appellate level; 2,596 at the lower court level) and CanLII returned 2,835 cases 

(192 at the appellate level; 2,643 at the lower court level). 

 

To narrow the search, only cases decided after January 1, 2014 were searched. A 

few notable earlier cases are reported below. 

 

As it was discovered that the vast majority of cases that discuss “access to justice” 

involve class proceedings or cost awards, a further search was conducted that 

excluded the terms “class action,” “class proceedings,” or “Boucher.” [As 

discussed below under the costs section, most cases that discuss cost awards quote 

from the Ontario Court of Appeal case Boucher v. Public Accountants Council.] 

Excluding these terms provided easier access to cases that provided a more 

substantial discussion of access to justice. A later search was conducted that 

included the terms “class action,” “class proceedings,” and “Boucher” to 

determine if notable cases would be returned under the class action and cost 

award headings. 

 

This memo provides an overview of 57 cases from Ontario that have substantially 

discussed or defined access to justice. The cases have been organized under the 

subject matter or area of law that most relates to the main issue under discussion 

in the cases. 

 

OVERVIEW 

Most cases from Ontario that discuss access to justice frame the issue in terms of 

the cost and time it takes to move cases through the justice system, and the 

imperative to make the justice system less burdensome and more accessible to 

everyone, not just the wealthy. Many cases cite the Supreme Court of Canada’s 

proclamation in Hryniak [discussed below under Summary Judgment] that 

“ensuring access to justice is the greatest challenge to the rule of law in Canada 

today” due to the fact that trials have become increasingly expensive and 

protracted. 

 

Only four cases were found that mention the 2013 Report of the Action 

Committee on Access to Justice in Civil and Family Matters: 

 Nearctic Nickel Mines Inc. v. University of Toronto; 

 Windsor-Essex Children’s Aid Society v. M. (K.); 

 Kearney v. Hill; and 

 Catholic Children’s Aid Society of Toronto v. M.C. 

 

These cases are discussed below.  
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CASES 

Class Actions 

Over 600 cases from Ontario mention “access to justice” and “class proceeding” 

or “class action.” This high number is due largely to the fact that three Supreme 

Court of Canada cases, which set out the principles to be applied to the 

certification of class actions, assert that class actions advance the goal of access to 

justice, and that the advancement of access to justice must be a factor when courts 

consider proceeding with class actions.  

 

In Western Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46, the 

Supreme Court of Canada held that class actions provide three important 

advantages over a multiplicity of individual suits. First, by aggregating similar 

individual actions, class actions serve judicial economy by avoiding unnecessary 

duplication in fact-finding and legal analysis. Second, by distributing fixed 

litigation costs amongst a large number of class members, class actions improve 

access to justice by making economical the prosecution of claims that any one 

class member would find too costly to prosecute on his or her own. Third, class 

actions serve efficiency and justice by ensuring that actual and potential 

wrongdoers modify their behaviour to take full account of the harm they are 

causing, or might cause, to the public. 

 

In Hollick v. Metropolitan Toronto (Municipality), 2001 SCC 68, the Supreme 

Court of Canada held that class action proceedings advance the goal of access to 

justice if: (1) there are access to justice concerns that the class action could 

address; and (2) these concerns would remain were class members to advance 

their claims by the alternative procedures under consideration.  

 

In Fischer v. IG Investment Management Ltd., 2013 SCC 69, the Supreme Court 

of Canada restated the purposes of class proceedings: judicial economy, 

behaviour modification, and access to justice. Justice Cromwell pointed out that 

when considering alternatives to a class action, the question is whether the 

alternative has potential to provide effective redress for the substance of the 

plaintiffs’ claims and to do so in a manner that accords suitable procedural rights. 

He said that there are five questions to be answered when considering whether 

alternatives to a class action will achieve access to justice: (1) Are there 

economic, psychological, social, or procedural barriers to access to justice in the 

case? (2) What is the potential of the class proceeding to address those barriers? 

(3) What are the alternatives to class proceedings? (4) To what extent do the 

alternatives address the relevant barriers? (5) How do the two proceedings 

compare? 

 

While most class action cases from Ontario cite these decisions, I did not find any 

class action cases that provided further substantial discussion with respect to 

access to justice. 

 

http://canlii.ca/t/520c
http://canlii.ca/t/51zq
http://canlii.ca/t/g2bhl


Access to Justice: Case law from Ontario 5 

 

 

General Commentary on Access to Justice 

Nearctic Nickel Mines Inc. v. University of Toronto 

In Nearctic Nickel Mines Inc. v. University of Toronto, 2016 ONSC 5190, five 

related actions were brought to court starting in 2002. Three of the actions were 

dismissed for delay. The statement of claim of the fourth and fifth actions had not 

been filed or served in time. Motions were brought to set aside each of the three 

administrative dismissals and to extend the times for filing or serving the 

statements of claim for the other actions. 

 

In dismissing the motions, the court commented on the need to make court 

processes more efficient in order to increase access to justice: 

 

[16]           Over the course of the last years, a general concern has been 

expressed for the access to justice. 

 

[17]           Has coming to court become too complicated, too protracted and, 

in the end, too expensive for too many of those resident in Canada and 

subject to the jurisdiction of our courts? This issue has been the subject of a 

report undertaken, at the behest of the Chief Justice of Canada, by the 

“Action Committee on Access to Justice in Civil and Family Matters” under 

the leadership of Mr. Justice Cromwell. The report established what was 

referred to as six guiding principles, the fourth of which was to simplify the 

process, make it coherent, proportional and sustainable:   

    

Our current formal procedures seem to grow ever more complicated 

and disproportionate to the needs of the litigants and the matters 

involved. Everyday legal problems need everyday solutions that are 

timely, fair and cost-effective. Procedures must be simple and 

proportional for the entire system to be sustainable. To improve the 

system, we need a new way of thinking that concentrates on 

simplicity, coherence, proportionality and sustainability at every stage 

of the process. 

 

[18]           Inherent in this direction is the requirement that the courts are to 

be more efficient. Efforts in this direction had been undertaken even before 

the report was issued. Some of these can be found in changes to the Rules of 

Civil Procedure which became effective on January 1, 2010. These changes, 

among others, allow for more limited production and discovery, trials only 

if there is an issue requiring one, with additional powers to judges (such as 

evaluating credibility on summary judgment motions) to determine if there 

is such an issue. The court is to make orders and give directions that are 

proportionate to the importance and complexity of the issues and the 

amount involved.  

 

[19]           This desire for efficiency is joined by the realization and 

acceptance that the courts are not an inexhaustible resource. The service 

they offer is to be used judiciously, thoughtfully, wisely and with prudence. 

The availability of the process the court offers is not open-ended: 

http://canlii.ca/t/gtvft
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There comes a time, in short, when enough is enough, and the civil 

justice system will no longer tolerate inordinate and inexplicable 

delay. A court may then eject the action as an exercise of its inherent 

jurisdiction, whether or not the relevant rules expressly mandate it... 

 

[20]           This case reflects on the concerns raised by the general direction 

towards greater efficiency, the appropriate use of the process of the courts 

and the values that affect its implementation. 

 

York University v. Markicevic 

In York University v Markicevic, 2013 ONSC 4311, the plaintiff brought an action 

against the defendants alleging fraud. The plaintiff was granted a motion for 

certificates of pending litigation against the properties owned by the defendants. 

The defendants then brought an application for an order discharging the certificate 

of pending litigation so that they may fund the litigation. In considering the 

motion to discharge the certificate, the Ontario Superior Court of Justice 

commented at length about access to justice: 

 

[1]      . . . [this] motion raises important questions about the practical 

availability of access to the civil justice system. 

 

[2]      Access to the civil justice system requires ensuring that courts are 

made accessible to all, not just to the wealthy, but such access must be 

achieved in ways which are fair to the legitimate interests of both parties to 

a lawsuit. How to achieve such fair access to our system of civil justice is 

not a debate about abstract concepts. Maintenance of the cohesion of our 

civil society depends, in significant part, upon ensuring that those in society 

who have legal disputes enjoy access to the public civil justice system in 

order to secure an adjudication of those disputes. Lack of access to justice is 

not the negative of some desired abstract concept; lack of access to justice 

puts us on the road to unwinding the weave which holds our civil society 

together. 

 

[3]      The present case presents a concrete example of the problem.  

 

. . . 

 

[5]      Achieving access to the civil justice system requires taking concrete 

steps. The most concrete and most readily available step to improving 

access to justice involves judges consistently making greater use of their 

inherent powers to control the civil justice process to ensure that those who 

seek justice actually end up in a court room where justice is dispensed, 

without encountering financial exhaustion before reaching the threshold of 

the court room. 

 

[6]      Why do judges not exercise greater control over the civil justice 

process to achieve that end? 

http://canlii.ca/t/fzfrw
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[7]      Are they fearful that if they try something creative to move a case 

along, they will be slapped down by an appellate court? Perhaps that 

thought lingers in the recesses of their minds, but decisions of appellate 

courts of this province in recent years have supported such efforts by trial 

and motion court judges, as long as the creative solutions are fair. 

 

[8]     Are judges becoming indifferent to the task of attempting to control 

the civil justice system? Here we are moving closer to the present day 

reality on the ground. One cannot overstate the oppressive effect on judicial 

morale of the endless waves of cases which seem to be going nowhere in a 

civil justice system that is sinking. Why try to be creative when the system, 

with a life of its own, grinds relentlessly on and downward? 

 

[9]      Have judges lost touch with how to move a case along to a final 

adjudication? For the better part of 20 years the relentless mantra has been - 

trials are bad, mediation will solve all problems. Of course, it hasn't. As a 

prominent Toronto litigator, Mr. Alan Lenczner, observed in a speech last 

year about the current state of the Canadian justice system: 

 

There is an unavoidable message, much as we do not wish to hear it 

— We are in a decline! 

 

Let me venture the view that judges, as a collective, are losing the will and 

ability to move cases along to trial because we are led (wrongly) to believe 

that trials represent a failure of the system. 

 

[10]      Where does all of this leave the person who really matters - the 

litigant in the civil justice process, who more often than not simply wants to 

get before a judge, tell his or her story, and get a decision? If one were to 

describe the progression of a civil lawsuit, from its start to finish, as akin to 

a walk from one side of a field to the other, with the determination of the 

parties' legal rights awaiting on the far side of the field, then litigants 

increasingly are coming to see that walk as one involving small, tentative, 

money-draining steps, with each side probing the ground ahead, through 

interlocutory motions, to ensure no tactical obstacle or hidden mine lurks 

beneath the surface of the field. As the parties' snail-paced walk proceeds 

across the field, and as the money flows out of their pockets, all too often, at 

the point when the parties' financial resources are exhausted, they raise their 

heads, look across the field, and discover that the other side — whence rests 

the final decision on their dispute — remains elusively distant and beyond 

their practical reach. 

 

[11]      That should not be. Such a state of affairs reflects an unacceptable 

failure on the part of our civil justice system. 

 

[12]      The primary purpose of our civil justice system must be to enable 

those who have legal disputes against each other to secure an impartial 

third-party adjudication of their disputes. I have come to the conclusion that 
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the best way to adjudicate the merits of the case is not through endless 

interlocutory motions, where slivers of the merits of the case are subjected 

to intense scrutiny, but to no final result. Nor is it through making every 

case pass through the hoop of rigid mandatory mediation, when the nature 

of some disputes dictates getting before a judge as soon as possible. Nor 

does the solution lie solely in case management which, unless relentlessly 

focused on pushing a case on to trial readiness can turn into as unproductive 

a quagmire as interlocutory motions. The best way is by forcefully 

managing the parties to trial. And not a trial in the media, as is happening in 

this case, where the plaintiff's allegations have been picked up by and 

repeated by the local news media. But a trial in the public courts of this 

province. 

  

Carioca’s Import & Export Inc. v. Canadian Pacific Railway 

In Carioca’s Import & Export Inv. v. Canadian Pacific Railway, 2015 ONCA 

592, the plaintiff commenced an action for damages in connection with a fire that 

broke out on railway lands owned by the defendant and spread to the plaintiff’s 

business. Various delays occurred and the action was eventually struck from the 

trial list. The plaintiff brought an unsuccessful motion to restore the action to the 

trial list. The plaintiff appealed. 

 

In allowing the appeal, the court commented on the responsibilities of all parties 

to play their part in moving actions forward in a way that facilitates rather than 

frustrates access to justice: 

 

[53]      While this court has stated frequently that the plaintiff bears the 

primary responsibility for moving a case forward, it has also 

acknowledged that the conduct of a defendant is a factor, especially where 

a plaintiff encounters some resistance when trying to move the action 

along: 1196158 Ontario Inc., at para. 29. The suggestion that it is normal 

and acceptable for a defendant, if not to actively delay, to simply wait for 

the plaintiff to make the next move, may be based on a conventional view 

of litigation strategy. The objectives of timely and efficient access to 

justice, and effective use of court resources require all parties to play their 

part in moving actions forward, and for counsel to act in a way that 

facilitates rather than frustrates access to justice: Hryniak, at para. 32. For 

these reasons, although the burden of proof on the motion is on the 

plaintiff, the conduct of all parties in relation to the litigation is relevant in 

determining whether to restore an action to the trial list. 

 

Legal Aid 

R. v. Moodie 

In R. v. Moodie, 2016 ONSC 3469, the accused was charged with various drug 

offences for allegedly supplying drugs to an individual who sold them to an 

undercover police officer. The accused worked on a part-time basis with a gross 

annual income of between $12,547 and $16,211. On the basis of income, he was 

http://canlii.ca/t/gkxq8
http://canlii.ca/t/grtvd
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denied legal aid. He applied for a stay of proceedings until he had state-funded 

counsel or a Rowbotham order.  

 

In its judgment, the Court stayed the changes against the accused pending the 

provision of state-funded counsel. The charges faced by the accused were serious 

and raised complex legal issues. The judge described the Ontario legal aid 

guidelines as having no “reasonable relationship to what constitutes poverty in 

this country.”1 He rejected as unrealistic the Crown’s suggested alternatives for 

Mr. Moodie to raise the funds as he was a part-time employee at a Boys and Girls 

club who lived with his mom and was facing a serious drug charge. The judge 

found that he was not a viable candidate for a bank loan, could legitimately have 

problems getting another job, and could not pay for his legal bills with a credit 

card. Justice Nordheimer acknowledged the legitimate role of the legislature in 

setting legal aid levels, and even that it could be appropriate in some 

circumstances for a person to face a criminal trial unrepresented.2 

 

Catholic Children’s Aid Society of Toronto v. M.C. 

In Catholic Children’s Aid Society of Toronto v. M.C., 2018 ONCJ 619, the 

Catholic Children’s Aid Society brought a summary judgment motion asking that 

a child in foster care be placed in the Society’s extended care, with the child 

having no access to his parents. The grandmother brought a motion in advance of 

the summary judgement motion asking for the Court to grant her state funded 

counsel pursuant to ss. 7 and 24 of the Charter. She was unsuccessful in retaining 

a lawyer and was denied legal aid.  

 

In granting the grandmother’s motion, the Ontario Court of Justice commented at 

length about the problems that disadvantaged and vulnerable persons have with 

accessing justice and the deficiencies of the legal aid system: 

 

[11]      In considering the issues raised by this motion, this Court must not 

ignore that members of some of the most disadvantaged and vulnerable 

groups in society are disproportionately affected by child protection 

proceedings. And there is a widely acknowledged, serious access to justice 

problem in Canada. Legal aid funding is only available to the poorest 

members of Society. Many in Canada make too much money to get legal 

aid, yet they cannot afford a lawyer. It is accepted that having legal 

assistance is correlated to better outcomes in a case. 

 

. . . 

 

[219]      Concerns about access to justice are another piece of important 

context. As the Cromwell Report states, there is a “serious access to 

justice problem in Canada. The civil and family justice system is too 

complex, too slow and too expensive”. That there is an access to justice 

problem is not the “subject of dispute among reasonable persons”. 

                                                 
1 2016 ONSC 3469, para. 6.  
2 See the following commentary on this case: Alice Woolley, “Access to Justice in Criminal Law,” 

University of Calgary Faculty of Law, ABlawg.ca, June 28, 2016.  

http://canlii.ca/t/hv3p5
https://ablawg.ca/2016/06/28/access-to-justice-in-criminal-law/
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[220]      The Cromwell Report notes that there are major access to justice 

gaps in Canada. For example, nearly 12 million Canadians will experience 

at least 1 legal problem in a given 3 year period. Individuals with lower 

incomes and members of vulnerable groups experience more legal 

problems than higher income earners and members of more secure groups. 

Problems multiply. Having one legal problem can often lead to other legal, 

social or health related problems. And unresolved legal problems can 

adversely affect people's lives and the public purse. 

 

[221]      To address the access to justice problem in Canada, the 

Cromwell Report sets out six guiding principles and recommended a 9 

point “Access to Justice Roadmap”. Increasing legal aid funding is a part 

of that roadmap. 

 

[222]      As the Cromwell Report notes, legal aid funding is available only 

for those of extremely modest means, and the length and cost of legal 

matters have continued to increase. Most people earn too much money to 

qualify for legal aid, but too little to afford the necessary legal services to 

meaningfully address any significant legal problem. 

 

[223]      And the cost of seeking legal assistance is a real or perceived 

deterrent for persons to seek legal assistance. Many people, often over 

50% depending on the court and jurisdiction, are representing themselves 

in proceedings, usually not by choice. There is a correlation between 

having legal assistance and receiving better results, than those who do not 

have assistance. 

 

[224]      The Cromwell Report indicates that “[l]egal services provided by 

lawyers, paralegals and other trained legal services providers are vital to 

assuring access to justice in all sectors, particularly for low and moderate 

income communities and other rural, remote and marginalized groups in 

society. To assist with the provision of these services for civil and family 

legal problems, it is essential that the availability of legal aid services for 

civil and legal problems be increased.” 

 

Summary Judgment 

Recent cases from Ontario that discuss access to justice in the summary judgment 

context claim that Hryniak v. Mauldin, 2014 SCC 7 [and its companion Combined 

Air Mechanical Services Inc. v. Flesch, 2014 SCC 8] are the starting point for the 

principles that apply on a summary judgment motion. In Hryniak, the Supreme 

Court of Canada held that significant changes are required to bring the civil 

justice process into line with its goals of expediency, affordability, and 

proportionality. The oft-quoted passage from Hryniak is as follows: 

 

[1]      Ensuring access to justice is the greatest challenge to the rule of law 

in Canada today. Trials have become increasingly expensive and 

protracted. Most Canadians cannot afford to sue when they are wronged or 

http://canlii.ca/t/g2s18
http://canlii.ca/t/g2s16
http://canlii.ca/t/g2s16
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defend themselves when they are sued, and cannot afford to go to trial. 

Without an effective and accessible means of enforcing rights, the rule of 

law is threatened. Without public adjudication of civil cases, the 

development of the common law is stunted. 

 

[2]      Increasingly, there is recognition that a culture shift is required in 

order to create an environment promoting timely and affordable access to 

the civil justice system. This shift entails simplifying pre-trial procedures 

and moving the emphasis away from the conventional trial in favour of 

proportional procedures tailored to the needs of the particular case. The 

balance between procedure and access struck by our justice system must 

come to reflect modern reality and recognize that new models of 

adjudication can be fair and just. 

 

[3]      Summary judgment motions provide one such opportunity. 

Following the Civil Justice Reform Project: Summary of Findings and 

Recommendations (2007) (the Osborne Report), Ontario amended 

the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 (Ontario Rules or 

Rules) to increase access to justice. This appeal, and its 

companion, Combined Air Mechanical Services Inc. v. Flesch, 2014 SCC 

8 (S.C.C.), address the proper interpretation of the amended Rule 20 

(summary judgment motion). 

 

[4]      In interpreting these provisions, the Ontario Court of Appeal placed 

too high a premium on the "full appreciation" of evidence that can be 

gained at a conventional trial, given that such a trial is not a realistic 

alternative for most litigants. In my view, a trial is not required if a 

summary judgment motion can achieve a fair and just adjudication, if it 

provides a process that allows the judge to make the necessary findings of 

fact, apply the law to those facts, and is a proportionate, more expeditious 

and less expensive means to achieve a just result than going to trial. 

 

[5]      To that end, I conclude that summary judgment rules must be 

interpreted broadly, favouring proportionality and fair access to the 

affordable, timely and just adjudication of claims. 

 

Windsor-Essex Children’s Aid Society v. M. (K.) 

In Windsor-Essex Children’s Aid Society v. M. (K.), 2015 ONCJ 553, the 

Windsor-Essex Children’s Aid Society brought a protection application for a child 

they suspected might be neglected by his parents. The parents brought a motion 

for summary judgment dismissing the protection application. 

 

In granting the motion, the court discussed the summary judgment principles as 

laid down by the Supreme Court of Canada in Hryniak and applied them to the 

child protection context: 

 

[37]      The changes to the rules and as interpreted by Hryniak and 

Trotter are a response to the goal of enabling access to justice in the civil 

http://canlii.ca/t/glhzx
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and family law context. As these cases provide, this goal is to be 

accomplished by fair, timely and proportionate procedures. This goal 

should also apply in the child protection context where the State 

intervenes in the family to protect children. The Society and persons 

caught up in these cases ought to be afforded an opportunity to have them 

addressed according to law and with the benefit of the rule changes as 

interpreted by these cases.  

 

Mason v. Perras Mongenais 

In Mason v. Perras Mongenais, 2018 ONSC 1477, the plaintiff retained a family 

lawyer to act for him in a divorce matter. The lawyer then retained the defendant 

tax lawyer to provide advice with respect to tax matters in advance of the trial. 

The tax lawyer indicated that there was a potential conflict of interest as he had 

acted for both spouses in the past. The matter proceeded to trial on the issue of 

spousal support. The husband was ordered to pay almost $10,000 per month in 

support to his wife. The plaintiff later brought action against the defendant 

lawyers and their firms. The tax lawyer moved for summary judgment to dismiss 

the action against him. 

 

The Court granted summary judgment in favour of the tax lawyer “in the interests 

of justice as it is the efficient, affordable, and most proportionate outcome. 

Summary judgment in this case therefore advances the goals of access to 

justice.”3 In granting summary judgment, the court made the following comments 

regarding the application of the Supreme Court of Canada’s decision in Hryniak 

and access to justice: 

 

[8]    The issue of whether and when a partial summary judgment is 

available when causes of action remain for trial is a difficult one. It brings 

into sharp focus the conflict between the traditional status of the civil trial 

process as the gold standard for fact finding and the "culture shift" heralded 

by the Supreme Court of Canada in Hryniak v. Mauldin, 2014 SCC 

7 (S.C.C.). The "culture shift" involves a recognition that while trials may 

be the best method to enable a court to resolve conflicting narratives 

advanced by the parties, the trial process is so slow and expensive that its 

use has made civil justice inaccessible and unattainable for most Canadians. 

 

[9]      The "culture shift" requires courts to resolve litigation without the 

cost and delay of the full trial process where they can do so in a fair and just 

manner. The "shift" requires a change in lawyers' and judges' historic belief 

that trials are the only way to resolve contested facts. Instead, 

under Hryniak, judges are called upon to make judgment calls as to when 

they can have confidence that they can find the necessary facts and apply 

the relevant legal principles fairly without the full rigour, cost, delay, and 

distress caused by the trial process. The goal is to enhance access to justice 

by reducing the frequently unbearable personal and financial costs required 

to obtain a court decision in civil litigation. This means resolving cases 

                                                 
3 2018 ONSC 1477, para. 4. 
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where it is possible to do so in a fair and just manner without a trial. When a 

judge is satisfied that it is fair and just to do so, she or he will decide cases 

on a paper record, perhaps with some out-of-court witness examinations, or 

invoking enhanced fact-finding powers, including designing "mini-trials," 

all to avoid inflicting on the parties the negative effects of the trial process if 

possible. 

 

. . . 

 

[33]      The Supreme Court of Canada did not impose a bright line rule to 

default to a trial if there is no wholly discrete or bifurcated issue. 

Approaching trials as the default process is not a culture shift at all. It 

perpetuates the practical roadblocks on access to justice that the Supreme 

Court of Canada identified as being the greatest challenge to the rule of law 

in Canada. The shift required is an understanding that judges will be 

deciding cases summarily as much as possible to avoid the expense and 

delays of the trial process that put civil justice beyond the reach of most 

Canadians. The shift is that, instead of defaulting to trials, judges will 

exercise judgment, where possible, to find proportionate processes to allow 

a fair and just resolution on the facts of each case that avoids the cost and 

delays of the trial process. If the risk of duplication and inconsistent verdicts 

is high, then Baywood and Hryniak dictate that a trial is required. But that is 

the last option not the best one. This requires buy-in to the notion that 

judges will exercise discretion to determine in each case the amount of 

process required on the facts and law to give them confidence that the case 

can be resolved fairly, justly, and proportionately. That is the "culture shift." 

 

Anjum v. John Doe 

In Anjum v. John Doe, 2015 ONSC 5501, the plaintiff filed a claim for coverage 

pursuant to the unidentified motorist provisions of his own insurance policy 

following a motor vehicle accident in which, the plaintiff claimed, the other 

vehicle failed to remain at the scene. The defendant claimed there was no 

evidence another vehicle was involved. The plaintiff brought an action against the 

insurer. At a case conference, the defendant indicated that it would be filing 

expert reports showing that there was no other vehicle involved and moved for 

summary judgment to dismiss the action on the basis that there was no serious 

issue for trial.  

 

In considering the motion for summary judgment, the court relied on the Supreme 

Court of Canada’s decision in Hryniak v. Mauldin for the principle that courts 

should be flexible in their approach to summary judgement in order to enhance 

access to justice: 

 

[28]      Hryniak anticipates that changes, significant changes, are required 

to bring the civil process into line with its goals of expediency, 

affordability, and proportionality. Justice Karakatsanis emphasized of 

course that the fundamental value that the process be fair and just cannot 

be compromised. But change of the magnitude of a "culture shift" is not 
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business as usual. Among the goals of case management expressed in 

recent amendments to the Rules, in Hryniak, and in the Practice 

Direction, supra, is added judicial involvement, with less formality and 

cost, to drive cases toward the most expeditious, affordable, and 

proportionate resolution. Rule 50.13 typifies these changes by making 

decisions available informally that would have required an expensive 

motion and months of process previously. 

 

. . . 

 

[39]      The Supreme Court of Canada has delivered a powerful and 

important message. More properly, it found that the Rules Committee has 

done so. The Court could not have more clearly or expressly identified the 

need to address the challenges facing the civil justice system and the road 

forward. The amendments to Rules 20 and 50.13, along with the advent of 

CPC in Toronto (and complementary processes elsewhere), are steps that 

allow the judiciary, court administrators, and the bar to take up the 

gauntlet and begin the journey to implement the culture shift. 

 

[40]      The impact of the amendments to the Rules and the Practice 

Direction with their vital emphasis on expediency, affordability, and 

proportionality would be greatly undermined if all that was required to 

maintain the old, slow, expensive, disproportionate trial-by-default model, 

was to serve a jury notice. 

 

Cochrane v. Kawartha Lakes (City) Police Services Board 

In Cochrane v. Kawartha Lakes (City) Police Services Board, 2014 ONSC 1361, 

the plaintiff (a shelter staff member) complained to the police after she was struck 

by a needle belonging to a shelter resident. The police seized the needle, but did 

not test its contents and did not lay charges after the investigation. The plaintiff 

sued the police for negligent investigation, claiming she suffered post-traumatic 

stress resulting from police failure to charge the resident. The police brought a 

motion for summary judgment based on their being no genuine issue requiring 

trial. 

 

In granting the police’s motion, the court commented that the “summary judgment 

motion can enhance access to justice because it can provide a cheaper, faster 

alternative to a full trial.”4 It also commented as follows: 

 

[37]      The Superior Court of Justice is obligated to do everything within 

its power to deliver access to justice to people involved in civil disputes. 

Where judges are on circuit within a region, modern audio and visual 

technology does not require that everyone be in the same place for 

witnesses to heard or submissions received. Closing submissions can also 

be in writing. Given the Supreme Court's direction, it is not unreasonable 

to insist that those responsible for court administration must overcome 

                                                 
4 2014 ONSC 1361, para. 25. 
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scheduling difficulties presented by what is now an aspect of the law 

concerning motions for summary judgment. 

 

Atlas Copco Canada Inc. v. David Hillier 

In Atlas Copco Canada Inc. v. David Hillier, 2018 ONSC 1588, the plaintiff 

employer alleged that the defendant employee was involved in a fraudulent 

scheme with other former employees where they misappropriated funds from the 

employer. The employer brought an action seeking damages. The employee was 

convicted of defrauding the employer by jury and was sentenced to five years in 

prison. The employer brought a motion for summary judgment against the 

employee based on the jury verdict, sentence, and restitution order. 

 

In granting the motion in part, the court commented on the importance of 

summary judgment tools towards enhancing access to justice: 

 

[42]      The plaintiff is held to have put before me in some form evidence 

of all of the matters it seeks to prove at trial. In short, in electing to bring 

this motion, the plaintiff was held to lead trump or fail. I must therefore 

assess which of the claims advanced against Mr. Plate have been proved 

based on the record the plaintiff has put before me. 

 

[43]      The reason for this approach to summary judgment is implicit in 

the new approach to summary judgment called for by the Supreme Court 

of Canada in Hryniak v. Mauldin, 2014 SCC 7 (S.C.C.) (CanLII). Our 

court system has an access to justice deficit. Those with the means are able 

to pursue claims in civil courts or by taking their business to private courts 

of arbitration, the latter course depriving the common law of the oxygen it 

needs to evolve and develop dynamically. Systemic delays in our justice 

system detract from our competitiveness as a destination for investment 

internationally. The time and expense of prosecuting or defending civil 

claims often leaves ordinary citizens with the Hobson's choice of ruin or 

abandonment of their rights. The judicial resources our system can bring 

to bear on these problems are limited and the calls on them are great. 

While we are seeking to reform our approach to civil justice, other calls on 

our judicial resources are also pressing. Delays in the criminal justice 

system that threaten Charter rights must be addressed, family law courts 

too have urgent needs that often involve the rights of our most vulnerable 

citizens, our children. 

 

[44]      Summary judgment motions require enormous preparation time 

from judges. Whether at the end of a two-week "traditional" trial or of a 

one-day summary judgment motion, the process of considering and 

preparing reasons is very much the same, even if the time available in the 

judge's calendar is not. Motions for summary judgment are fast evolving 

to become the de facto primary means of civil dispute resolution. All of 

these developments consume judicial resources that might be used to 

address other urgent needs in the system. 
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[45]      For these reasons, a party seeking summary judgment should 

expect that one way or another, a decision will be made that will dispose 

of the question placed before the court subject only to appeal. The 

diversion of resources required to hear these motions cannot be justified 

otherwise. Were this not so, instead of helping to cure the access to justice 

problem, Hryniak would only be making things worse by increasing both 

the time and expense required to complete a case by adding an expensive 

and potentially inconclusive summary judgment process. The goals of 

efficiency and access to justice are to be allies not enemies. Every step in a 

judicial proceeding entails cost and each such step should be designed to 

bring a matter materially closer to its final resolution on the merits. 

 

Baghbanbashi v. Hassle Free Clinic 

In Baghbanbashi v. Hassle Free Clinic, 2014 ONSC 5934, the plaintiff brought 

an action against the defendants clinic, physician and hospital alleging the 

defendants were negligent in failing to warn her of the risks of contracting a 

disease from vaccinations. The defendants brought a motion for summary 

judgment.  

 

The plaintiffs argued that there were significant issues of credibility that had to be 

resolved among competing expert witnesses at trial. The judge disagreed: 

 

[19]      I wholly disagree with this old brain thinking. The traditional 

notion that only a trial can provide civil justice led to a crisis whereby 

most Canadians could not afford civil trials and hence were being denied 

access to justice. Moreover, delays were so acute that even when trials 

were affordable, few litigants obtained speedy justice. Most suffered the 

distress of delay, financial uncertainty, procedural gamesmanship — all of 

which contributed to the crisis. The landmark Hryniak decision of the 

Supreme Court of Canada opens with the words, "Ensuring access to 

justice is the greatest challenge to the rule of law in Canada today". 

 

Pinto v. Kaur 

In Pinto v. Kaur, 2014 ONSC 5329, the plaintiff sued the defendants for damages 

arising from a motor vehicle accident. One of the defendants brought a motion for 

summary judgement dismissing the claim against him, arguing that the other 

defendant took his car without her consent.   

 

In dismissing the motion, the court reviewed the rules with respect to summary 

judgement: 

 

[22]      In Combined Air Mechanical Services Inc. v. Flesch, 2014 SCC 

7 (S.C.C.) [hereinafter Hryniak v. Mauldin], the Supreme Court of Canada 

determined that the full trial of civil actions can no longer be viewed as the 

preferred or default procedure. Civil trials are so costly that they are 

beyond the reach of most Canadians. Moreover, it too often takes so long 

to prepare for and hold civil trials that the process denies the parties the 

speedy access to justice to which they are entitled. As a result, the 
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Supreme Court of Canada has required that civil courts undergo a culture 

shift to find ways to resolve cases as quickly, affordably, and efficiently as 

possible while meeting the fundamental requirements that civil cases fairly 

provide a just result. 

 

[23]      The Rules of Civil Procedure provide a process for parties to seek 

summary judgment — that is — judgment without a trial. This process 

used to be confined to the relatively few cases where there were no 

material issues of fact in dispute between the parties. Under the traditional 

civil procedure model, factual issues could be determined only at a trial 

before a judge who would see and hear witnesses' live testimony. More 

recently, Rule 20 was expanded to give the judge hearing a motion for 

summary judgment the power to decide disputed facts by drawing 

inferences and making credibility findings in appropriate cases. 

In Hryniak, the Supreme Court of Canada determined that these powers 

were intended to make a major change in how cases are decided. In order 

to enhance access to justice, efforts are to be made to determine civil cases 

with as little process as circumstances allow. The Supreme Court 

considered the provisions of the summary judgment rule and provided 

civil courts hearing summary judgment motions with a roadmap through 

the process steps starting with the clearest cases through to those few 

which may still legitimately need a full trial for resolution. Moreover, the 

Supreme Court of Canada directed courts to be more active in managing 

civil cases to assist the parties to obtain affordable, efficient, and speedy 

resolution of their cases eschewing unnecessary procedure. 

 

Mazza v. Ornge Corporate Services Inc. 

In Mazza v. Ornge Corporate Services Inc., 2015 ONSC 7785, an employee 

brought an action against his former employer for wrongful dismissal, breach of 

contract, conspiracy to injure and interference with economic interests. The 

defendants brought a motion for summary judgment. 

 

In granting the defendant’s motion, the court reviewed the principles with respect 

to summary judgment and commented as follows: 

 

[50]      The rule of law is a hollow principle without meaningful access to 

justice. It is both a public right and a matter of imperative public policy. It 

is the raison d'être of the judicial system of which we are servants. Access 

to justice is best secured when every appearance in court secures a 

meaningful advance in the resolution of the issues rather than being 

simply an occasion to add expense, delay or both to the burden borne by 

litigants. Strategic choices, including the choice to bring summary 

judgment motions and how to respond to them, have strategic 

consequences. Parties who fail to cross-examine on affidavits or adduce 

evidence available to them that they require for argument will be held to 

the consequences of their strategic choices: c.f. ThyssenKrupp Elevator 

(Canada) Ltd. v. Amos, 2014 ONSC 3910 (Ont. S.C.J.) (CanLII). Both 

parties must assume that the service of a notice of motion starts a train 
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heading down the procedural tracks that will lead to a decision on the 

merits of each and every issue raised by the notice of motion subject 

only to those issues the court determines genuinely require a trial in the 

interests of justice. 

 

Vexatious Litigants/Cases 

Pickard v. London Police Services Board 

In Pickard v. London Police Services Board, 2010 ONCA 643, Pickard 

successfully appealed his conviction for trespassing. Pickard later determined that 

the London Police Service Board’s records management system continued to 

show Pickard’s conviction. He brought an unsuccessful action against the Board 

alleging malicious prosecution, slander and infringement of his Charter rights. 

The Board brought a successful motion to dismiss Pickard’s action. Pickard 

appealed and the Board brought a motion for security for costs. 

 

In granting the Board’s motion, the Ontario Superior Court of Justice considered 

whether granting the motion would deny Pickard access to justice: 

 

[25]         To determine whether it is just to make an order for security for 

costs of the appeal in this case, I have considered whether to do so would 

deny Pickard access to justice. For all practical purposes, such an order 

would prevent his pursuit of an appeal. But it is an appeal that appears at 

once frivolous and vexatious. The original claims were filed well out of 

time. The turgid statement of claim discloses no reasonable cause of action.  

Access to justice is not a passport that entitles the bearer to pursue endlessly 

and prosecute interminably hopeless causes against public bodies on the 

taxpayers’ dime. To deny meritless claims is not to curtail access to justice, 

rather to facilitate access to justice by making room for legitimate claims. 

 

Ellis v. Wernick 

In Ellis v. Wernick, 2017 ONSC 1461, the applicant brought an application 

regarding the constitutional validity of the Royal Proclamation of 1763. The 

respondent asked the court to dismiss the application as frivolous and vexatious 

pursuant to Civil Procedure Rule 2.1.01. The court granted the respondent’s 

motion and dismissed the application pursuant to Rule 2.1.01. The court then had 

to determine whether to revoke the applicant’s fee waiver. In determining this, the 

court commented that measures that deter frivolous or vexatious cases may 

actually increase overall access to justice: 

 

[10]      It is necessary however to consider the legislation as a whole to 

determine whether quashing a fee waiver would be contrary to the 

legislative intent reflected in the administration of justice act. I recognize 

that revoking a fee waiver is capable of impeding access to justice. 

However it is also true that allowing litigants to bring meritless claims also 

impedes access to justice. For example the Ontario Court of Appeal 

in Pickard v. London Police Services Board, 2010 ONCA 643 (Ont. C.A. 

[In Chambers]) said at para. 25 "Access to justice is not a passport that 
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entitles the bearer to pursue endlessly and prosecute interminably hopeless 

causes . . . To deny meritless claims is not to curtail access to justice, 

rather to facilitate access to justice by making room for legitimate claims." 

In the same vein the Supreme Court of Canada made the following 

observation in the Trial Lawyers Assn. of British Columbia v. British 

Columbia (Attorney General), 2014 SCC 59 (S.C.C.) at para.47 ""Of 

course, hearing fees that prevent litigants from bringing frivolous or 

vexatious claims do not offend the Constitution. There is no constitutional 

right to bring frivolous or vexatious cases, and measures that deter such 

cases may actually increase efficiency and overall access to justice." 

 

Metropolitan Toronto Condominium Corporation No. 932 v. Lahrkamp 

In Metropolitan Toronto Condominium Corporation No. 932 v. Lahrkamp, 2018 

ONSC 286, a condominium unit owner became involved in various proceedings 

with the condominium corporation in relation to lobby renovations. The 

condominium corporation obtained an injunction restraining the owner from 

harassing the corporation’s property management staff. The owner brought 

various further proceedings against the corporation and was largely unsuccessful. 

The corporation brought an application for an order pursuant to s. 140(1) of the 

Courts of Justice Act prohibiting the owner from commencing further proceedings 

against the corporation. 

 

In granting the application, the court held that there is strong public interest in 

limiting access to the courts of those individuals who abuse the justice system: 

 

[23]      Vexatious litigants misuse public resources and deny or delay 

access to justice for those with legitimate claims. In this light, an order 

declaring someone to be a vexatious litigant serves the public interest in 

access to justice. The court has an interest in, and a duty to ensure that its 

processes are not abused by vexatious litigants to the detriment of 

others: Mennes at para. 65. Courts have increasingly recognized that they 

must adopt a greater role as gatekeepers to ensure that the administration 

of justice is not abused: Mennes at para. 66; Ontario v. Coote, [2011] O.J. 

No. 697 (Ont. S.C.J.); Terracorp. v. Becky, 2016 CarswellOnt 1665 (Ont. 

S.C.J.) at para. 68-70; Gao v. Ontario (Workplace Safety and Insurance 

Board), 2014 CarswellOnt 15695 (Ont. S.C.J.) at para. 5-7. 

 

Costs 

Boucher v. Public Accountants Council (Ontario) 

Many cases from Ontario that discuss costs awards follow the Ontario Court of 

Appeal’s decision in Boucher v. Public Accountants Council (Ontario), 2004 

CarswellOnt 2521 (ONCA). In that case, the applicants challenged the licensing 

scheme for public accountants. Before the application was heard, it was 

abandoned. The respondents sought costs for the proceeding fixed on a substantial 

indemnity basis. Costs were fixed on a partial indemnity basis and the applicants 

appealed.  
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In determining costs on appeal, the court held that cost awards must be within the 

reasonable expectation of the unsuccessful parties in order to preserve access to 

justice: 

 

[37]      The failure to refer, in assessing costs, to the overriding principle 

of reasonableness, can produce a result that is contrary to the fundamental 

objective of access to justice. The costs system is incorporated into 

the Rules of Civil Procedure, which exist to facilitate access to justice. 

There are obviously cases where the prospect of an award of costs against 

the losing party will operate as a reality check for the litigant and assist in 

discouraging frivolous or unnecessary litigation. However, in my view, the 

chilling effect of a costs award of the magnitude of the award in this case 

generally exceeds any fair and reasonable expectation of the parties. 

 

[38]      In deciding what is fair and reasonable, as suggested above, the 

expectation of the parties concerning the quantum of a costs award is a 

relevant factor. See Toronto (City) v. First Ontario Realty Corp. (2002), 

59 O.R. (3d) 568 (Ont. S.C.J.), at 574. I refrain from attempting to 

articulate a more detailed or formulaic approach. The notions of fairness 

and reasonableness are embedded in the common law. Judges have been 

applying these notions for centuries to the factual matrix of particular 

cases. 

 

Davies v. Clarington (Municipality) 

In Davies v. Clarington (Municipality), 2009 ONCA 722, the parties to an action 

regarding a train derailment reached a settlement. The plaintiff sought costs 

against the defendants. 

 

In determining costs, the court following the decision in Boucher and commented 

as follows with respect to the overriding principle of reasonableness when 

assessing costs: 

 

[52]      As can be seen, the overriding principle is reasonableness. If the 

judge fails to consider the reasonableness of the costs award, then the 

result can be contrary to the fundamental objective of access to justice. 

Rather than engage in a purely mathematical exercise, the judge awarding 

costs should reflect on what the court views as a reasonable amount that 

should be paid by the unsuccessful party rather than any exact measure of 

the actual costs of the successful litigant. In Boucher, this court 

emphasized the importance of fixing costs in an amount that is fair and 

reasonable for the unsuccessful party to pay in the particular proceeding at 

para. 37, where Armstrong J.A. said "[t]he failure to refer, in assessing 

costs, to the overriding principle of reasonableness, can produce a result 

that is contrary to the fundamental objective of access to justice." 

 

Kearney v. Hill 

In Kearney v. Hill, 2017 ONSC 6306, the child of parents who passed away 

launched litigation against the estate trustee over issues relating to the execution 
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of the mother’s will. Following successful mediation, the child brought a motion 

for costs against the estate trustee, and the estate trustee brought a cross motion 

for costs against the child. 

 

In granting the cross motion, the court commented on the deficiencies of the 

justice system in providing access to justice: 

 

[1]      There is widespread recognition of the fact that access to justice 

remains the most important challenge facing the justice system. As the 

2013 Report of the Action Committee on Access to Justice in Civil and 

Family Matters, Chaired by former Supreme Court Justice Thomas 

Cromwell (the "Action Committee") concluded, the civil justice system is 

too complex, too slow and too expensive, and is often incapable of 

producing just outcomes that are proportional to the needs of the people it 

is meant to serve.  

 

[2]      This litigation provides a window into the world of the 

contemporary civil justice system. Ostensibly, the system functioned as 

intended, in the sense that both parties were able to retain competent legal 

counsel of their choice to vigorously advance their respective interests and 

claims and eventually resolved the matters in dispute by voluntary 

agreement. In my view, however, this litigation reinforces the sobering 

conclusion that we still have considerable work to do if we aspire to the 

responsive and proportionate civil justice system called for by the Action 

Committee. 

 

Independent Multi-Funds Inc. v. Bank of Nova Scotia 

In Independent Multi-Funds Inc. v. Bank of Nova Scotia, 2004 CarswellOnt 1834, 

Independent Multi-Funds Inc. brought an action against the Bank of Nova Scotia, 

alleging imposition of unreasonable requirements before permitting the release of 

funds. The action was dismissed after the bank had made three offers to settle. 

The parties sought costs. 

 

In assessing costs, the court commented that the hourly rate approach to costs, as 

well as the system requiring the loser to pay costs to the winner, has been an 

obstacle to access to justice to the courts: 

 

[23]      That the amount should rise so high is a direct result of the 

adoption of the hourly rate approach to costs. As between a lawyer and a 

client, this approach may be acceptable; certainly it is now almost 

universal, but the client, unlike the opposite party, has the option of 

seeking a less expensive lawyer. Combined with our system of requiring 

the loser to pay costs to the winner, measured by what the winner has 

spent, this approach is proving an enormous obstacle to access to justice in 

our courts. What middle class person would dream of financing an action, 

however meritorious, against an opponent capable of spending the sums 

illustrated by the Bill of Costs of the Bank, when the penalty for losing is 

financial disaster? It is time for this ruinous system to be revisited. Many 
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jurisdictions do without costs altogether. Perhaps Ontario should join 

them. As a start, we could stop measuring costs by what the winner has 

spent, and move to a predictable fixed fee system. 

 

1465778 Ontario Inc. v. 1122077 Ontario Ltd. 

In 1465778 Ontario Inc. v. 1122077 Ontario Ltd., 2006 CarswellOnt 6582, the 

plaintiffs successfully appealed from an order denying the plaintiff’s ability to be 

represented by its sole shareholder, from an order for security for costs, and from 

an order dismissing an action for failing to pay security. Although represented by 

pro bono counsel, the plaintiffs sought costs of appeal at an adjudication hearing 

on costs.  

 

In awarding the plaintiffs costs, the court discussed at length how imposing cost 

consequences on pro bono parties protects the system against abuse and promotes 

access to justice: 

 

[35]      To the contrary, allowing pro bono parties to be subject to the 

ordinary costs consequences that apply to other parties has two positive 

consequences: (1) it ensures that both the non-pro bono party and the pro 

bono party know that they are not free to abuse the system without fear of 

the sanction of an award of costs; and (2) it promotes access to justice by 

enabling and encouraging more lawyers to volunteer to work pro bono in 

deserving cases. Because the potential merit of the case will already factor 

into whether a lawyer agrees to act pro bono, there is no anticipation that 

the potential for costs awards will cause lawyers to agree to act only in 

cases where they anticipate a costs award. 

 

. . . 

 

[45]      I agree with the submission of PBLO that the list of the purposes 

of costs awards should now include access to justice as a fifth 

consideration. It is clear that the profession sees the availability of costs 

orders in favour of pro bono counsel as a tool to potentially reduce the 

necessary financial sacrifice associated with taking on pro bono work and 

to thereby increase the number of counsel who may be willing and able to 

accept pro bono cases. This will facilitate access to justice. 

 

. . . 

 

[48]      The legal profession in Ontario has a history of commitment to 

ensuring access to justice and providing pro bono services through its 

members. That history is reflected in today's litigation environment where 

it is both appropriate and necessary that costs awards be available to 

successful pro bono litigants in ordinary private law cases both at the end 

of the case and on interlocutory motions. The principles that will guide the 

exercise of the court's discretion in deciding when such costs will be 

awarded should be developed over time on a case-by-case basis. 
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Fontaine v. Canada (Attorney General) 

In Fontaine v. Canada (Attorney General), 2015 ONSC 7007, the claimant 

brought a motion seeking an advance costs award so that she could pursue her 

claims under the Residential Schools Settlement Agreement (IRSSA). The IRSSA 

included common experience payments for all Indigenous persons who attended a 

residential school and a separate claims process for Indigenous persons who had 

suffered abuse at a residential school. The claimant, who was impecunious, 

argued that she would not be able to have access to justice without an advance 

costs award. 

 

In granting the claimant’s motion for advance costs, the court commented on the 

use of costs awards general as a means of encouraging access to justice: 

 

[54]      As it happens, the predominate purpose of both class proceedings 

and advance costs awards is access to justice. 

 

[55]      The Ontario Class Proceedings Act, 1992, S.O. 1992, c. 6 achieves 

its access to justice goal by an entrepreneurial model that encourages class 

counsel to assume the risk of advancing causes of action that putative class 

members could not as individuals afford to litigate. The encouragement 

comes from allowing class counsel a contingency fee that will be based on 

the amount recovered for the class members as a group. In theory, the 

representative plaintiff, who usually has little to gain personally from 

pursuing a claim on behalf of a group, is liable for an adverse costs award, 

but, in practice, class counsel, which has far more to gain if the action is 

successful, will agree to indemnify the representative plaintiff for an 

adverse costs award. 

 

[56]      . . . When the entrepreneurial model works as designed, there is 

access to justice, behaviour modification and judicial economy, but access 

to justice is the primary goal and justification of the entrepreneurial model 

for class actions. 

 

[57]      The justification of the extra-extra extraordinary order of advance 

costs is also access to justice. 

 

[58]      The adversarial model for litigation in Ontario and across Canada 

uses an award of costs as a means to encourage access to justice for 

meritorious claims and as means to discourage unmeritorious claims. 

Under the adversarial model, typically, the unsuccessful litigant partially 

indemnifies the successful party for pursuing its successful claim or 

defence. An advance costs award, however, awards a party its costs in 

advance and before the success or failure of the litigation is determined. 

There must be some extraordinary circumstances aligned with access to 

justice and the public interest to justify awarding costs to a litigant who 

may ultimately fail to prove his or her claim. 

 

. . . 
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[87]      In a problem which has become pandemic in class actions, class 

counsel are not much interested in small value cases. The entrepreneurial 

model for class actions works wonderfully well for many cases, but 

actions for a declaration that might help a small group are not a success 

story for the class action regime. Support for the individual issues part of a 

class action is also becoming an access to justice problem. 

 

Taylor v. WSIB 

In Taylor v. WSIB, 2017 ONSC 7511, the self-represented plaintiff had been 

unsuccessful in bringing a workers’ compensation claim against the WSIB. The 

worker claimed that the defendant compensation board and tribunal mistreated 

him and brought an action against the defendants. The defendants successfully 

moved to dismiss the action. The defendants claimed costs on a substantial 

indemnity basis.  

 

In granting the costs award to the defendants on a partial indemnity basis, the 

court commented on how a costs award must be within the reasonable 

expectations of the parties in order to preserve access to justice, as was laid down 

by the Supreme Court of Canada in Boucher.5 It also commented on how the 

justice system has an obligation to promote access to justice equally to all, 

irrespective of their representation: 

 

[40]      I have considered the principle that costs awards should facilitate 

access to justice, and the effect that the costs award in the present case 

may have on the attainment of that objective. I have considered, in 

particular, the Canadian Judicial Council's Statement of Principles on Self-

Represented Litigants (September 2006) requiring the Court to facilitate 

access to justice. I am mindful of the fact that the justice system has an 

obligation to promote access to justice equally to all, irrespective of their 

representation and that, for the discharge of this duty, the Court cannot 

always demand the same standard of self-represented litigants that it 

demands of litigants who are represented by lawyers. Due to the 

complexity of court procedures and rules, special attention should be 

afforded to facilitate access to justice for self-represented litigants. 

 

Children’s Aid Society v. L.M. 

In Children’s Aid Society v. L.M., 2018 ONSC 7170, a mother, L.M., appealed 

from a decision that made all three of her children Crown wards and moved for 

state-funded counsel to represent her in her appeal. The Court allowed L.M.’s 

motion for state-funded counsel. The court then had to decide on costs with 

respect to the motion.  

 

The court reviewed the law with respect to costs and commented that access to 

justice is one of the objectives to be served by a costs award and use of summary 

judgment: 

                                                 
5 2017 ONSC 7511, paras. 20-21.  
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[52]      Access to justice can be served by the use of the summary 

judgment rule to resolve cases in an expeditious way but the Court must 

be vigilant in ensuring that it is employed only where it can achieve a fair 

and just adjudication. Where an appeal from a summary judgment has 

merit, the Court must ensure that the appeal is conducted fairly. A failure 

to do so can defeat the very purpose of access to justice that the summary 

judgment process is designed to achieve. 

 

[53]      In a case where a summary judgment discloses arguable errors of 

law, depriving a litigant of the ability to have her appeal determined fairly 

would undermine access to justice. In the present case, the CAS and A.G. 

acknowledged that L.M. could not receive a fair hearing in her appeal 

without counsel, and that she could not afford counsel without state-

funding. In addition, L.M. made a reasonable Offer to Settle before the 

motion for state-funded counsel was heard. 

 

. . . 

 

[60]      As noted above, access to justice one of the principal objectives 

served by a costs order. A claim for costs in a motion for state-funded 

counsel in a child protection case must be considered in this context; that 

is, whether it was reasonable for the CAS to have employed scarce public 

resources to oppose the motion, in the face of facts which the Court has 

found engaged her constitutionally guaranteed right to state-funded 

counsel. 

 

Pyatt v. Roessle 

In Pyatt v. Roessle, 2017 ONSC 3878, the plaintiffs commenced an action against 

the defendant for damages for personal injuries suffered in a motor vehicle 

accident. The jury dismissed the plaintiff’s damages and the defendant sought 

costs. 

 

In determining the costs award, the court considered the law on costs as well as 

the principles of access to justice: 

 

[16]      Access to justice, for it to have any real meaning for the average 

person, must encompass, not only the ability of a litigant to walk through 

the doors of a court room, but also to exit through those same doors as 

near to financially intact as when they entered as is possible. So often, we 

speak of access to justice from a front-end perspective only: can a person 

with a legitimate claim, defence or complaint be heard in a timely, 

affordable and efficient manner? Yet, should the end result of the process 

prove to be ultimately ruinous for a person bringing a legitimate if 

unsuccessful claim through the system, the ideal of access to justice is 

undermined. Civil jury trials are often lengthy. They have become 

increasingly expensive. They are always unpredictable; so much so that 

the potentially nightmarish costs consequences for a Plaintiff of modest 
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means proceeding through to the end of an unsuccessful jury trial has 

spawned the entirely new industry of costs insurance. While this is a 

development to be welcomed, for it cannot help but embolden and girder 

persons with legitimate claims, it also comes at a cost. 

 

[17]      Against this, of course, must be balanced the rights of Defendants, 

including insurance companies, who are obliged to defend and indemnify 

on behalf of their policy holders the vast majority of claims brought for 

personal injury claims. In my view, it would be unfair and inequitable to 

deny these insurers the recovery of some of their costs in successfully 

defended personal injury actions. Indeed, the spectre of costs is a 

motivating factor for settlement in most, if not all, personal injury 

accidents. Access to justice for personal injury plaintiffs should not be 

taken to mean unlimited and risk-free access. This is especially so when a 

Defendant in a personal injury action has made a legitimate and 

meaningful offer to settle. For r. 49(10) to have the desired effect of 

encouraging settlements and avoiding costly, time consuming and 

unpredictable trials, it must be respected and employed. 

 

Sacks v. Ross 

In Sacks v. Ross, 2016 ONSC 2498, the plaintiff commenced an action against 

physicians, a hospital, and nurses for damages for negligence. A jury found some 

breaches of the standard of care, but found that the breaches did not cause 

damages. The patient appealed. The physicians, hospital, and nurses all sought 

costs.  

 

In determining the costs award, the court commented that access for justice for 

plaintiffs with challenging claims is not as difficult as it once was: 

 

[32]      Access to justice is an important issue for the courts, and the ever-

increasing costs of litigation are a concern. Generally, cases of personal 

injury involve counsel for the plaintiff acting pursuant to a contingency 

fee agreement, which provides access to justice for parties who might not 

otherwise be able to bring meritorious claims forward. Recently, in 

Ontario, plaintiffs have the option of purchasing adverse costs insurance 

which provides payment for a costs award following an unsuccessful trial. 

This shields plaintiffs from the financial consequences of proceeding to 

trial and having an unfavourable outcome. While I was not advised 

whether the Plaintiffs in this case retained Mr. Embury on a contingency 

fee agreement basis nor do I know if they purchased adverse costs 

insurance, I make these points simply as an observation that access to 

justice for plaintiffs with challenging but meritorious claims is not as 

difficult as it once was. 

 

Haufler (Litigation Guardian Of) v. Hotel Riu Palace Cabo San Lucas 

In Haufler (Litigation guardian of) v. Hotel Riu Palace Cabo San Lucas, 2014 

ONSC 2686, the plaintiff minor sustained a leg injury while on vacation in 

Mexico. The plaintiff and her parents brought an action against the excursion 
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operator and hotel. The hotel’s motion to stay the action for lack of jurisdiction 

was granted. The hotel then sought substantial indemnity costs. 

 

In considering the hotel’s motion, the court discussed how a costs award can be a 

serious impediment to access to justice in many circumstances: 

 

[13]      While it is incontrovertible that the matter of costs must be 

approached in a way that discourages actions that are frivolous, the costs 

of litigation should not go beyond the resources of persons of average 

means. While it remains true that any person — with or without means — 

should not be permitted to launch frivolous claims without fear of 

financial implications, the practice of requiring the losing party to pay the 

preponderance of costs incurred by the successful party can be a serious 

impediment to access to justice in many circumstances, given that the 

losing party has no control over the opponent's financial expenditures. As 

such, wherever possible, the court must "seek to balance the indemnity 

principle with the fundamental objective of access to justice" when 

awarding costs. 

 

Poile v. Collins 

In Poile v. Collins, 2015 ONSC 916, the plaintiff’s action against the defendant 

with respect to a motor vehicle accident was settled, with the defendant agreeing 

to pay $22,500 plus partial indemnity costs. The parties could not agree on the 

appropriate amount of costs and allowable disbursements. To finance the 

litigation, the plaintiff had borrowed from a litigation finance company, paying 

interest in amount of $3,182. 

 

The court ruled that it was not appropriate to allow the interest expense as a 

disbursement. It held that the principle of access to justice did not create express 

monetary obligations between individual civil litigants. In doing so, it 

distinguished from a New Brunswick case that was relied upon by the plaintiff, 

LeBlanc v. Doucet: 

 

[20]      Writing for the Court the Chief Justice of the Court, J. Ernest 

Drapeau wrote at paragraph 35: 

 

[35] Without financial assistance from a third party, Mr. LeBlanc 

would not have been able to enforce his rights in the courts. The loans 

granted by Seahold Investments were therefore essential to allow Mr. 

LeBlanc access to justice, which the judge of the Court of Queen's 

Bench described as a [TRANSLATION] "common law constitutional 

right" (para. 39). 

 

[21]      I do not accept the reasoning of Justice Drapeau as being 

applicable to this case. "Access to justice" is a concept that relates to 

matters between citizens and the state, and not to the creation of express 

monetary obligations between individual civil litigants. I am unaware of 

any Canadian legal principle that creates express constitutional obligations 
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between two private parties, absent some specific constitutional provision, 

federal or provincial legislation or other state action. In this case, it is too 

much a stretch to equate a section of the Tariffs of the Rules of Civil 

Procedure to be an indication of a legislative intention to foist obligations 

of creating and maintaining "access to justice" for individual persons who 

happen to be involved in litigation with each other. 

 

Bosnali v. Michaud 

In Bosnali v. Michaud, 2017 ONSC 3943, the plaintiff brought an action for 

damages for injuries sustained as a result of a motor vehicle accident. Following a 

trial, the jury awarded the plaintiff damages. In their submission on costs, the 

defendants claimed entitlement under Rule 49 of the Civil Procedure Rules (i.e., a 

favourable costs award to any party who makes an offer to settle) on the basis that 

they had advanced a number of offers. The plaintiffs submitted that the 

defendants should be deprived of costs because they were insured and should 

have made offers earlier.  

 

In rejecting the plaintiff’s submission on costs, the court ruled that access to 

justice does not extend a “carte blanche” to any claim that a plaintiff would like to 

advance: 

 

[29]      I could not agree more with contention that costs involve a 

question of access to justice and that a trial judge ought to stand back and 

view the result in a broad fashion with respect to the impact on all parties. 

But such a broad examination must consider the conduct of everyone 

involved. Access to justice does not extend a carte blanche to any claim 

that a plaintiff would like to advance. At some point there has to be a 

reality check and an evaluation of the strengths and weaknesses of one's 

case. In this case, the court must reconcile a challenging claim by the 

plaintiff against two substantial offers from the defendants. To ignore the 

defendants' offers would be to feed into the narrative that insurers and 

triers of fact take a dim view of chronic pain. But that is not what 

happened in this instance. 

 

Long Term Recovery Ltd. v. Bolden 

In Long Term Recovery Ltd. v. Bolden, 2019 ONSC 291, the clients of a Bermuda 

law firm provided the firm with a promissory note for an amount owing for legal 

services relating to criminal proceedings in Bermuda. The law firm ultimately 

brought an action against the clients for damages in breach of contract. The clients 

failed to meet two deadlines with respect to defending the motion, so the law firm 

noted clients in default and obtained default judgment. The clients brought a 

successful motion for an order setting aside the default judgment. The parties 

made submissions to the court regarding the costs award. 

 

In awarding costs to the clients, the court made some general observations 

regarding access to justice: 
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[10]      As often noted by the Honourable Madam Justice Beverley 

McLachlin, access to justice is a cornerstone of our justice system. If it is 

to be something more than a theoretical construct in our province, the 

Court must do what it can, where possible, to encourage a measured and 

meaningful approach to motions. In deciding to either bring, or oppose a 

motion, parties ought to be guided by three fundamental questions: a) does 

the motion matter significantly to a material issue in the action; b) is the 

motion needed to preserve an important legal principle; and c) is the 

motion the most cost effective means of achieving the desired end result. 

This approach is reflected in a recent decision by Justice Dunphy in which 

he states: 

 

The rule of law is a hollow principle without meaningful access to 

justice. It is both a public right and a matter of imperative public 

policy. It is the raison d'être of the judicial system of which we are 

servants. Access to justice is best secured when every appearance in 

court secures a meaningful advance in the resolution of the issues 

rather than being simply an occasion to add expense, delay or both to 

the burden borne by litigants. Strategic choices, including the choice 

to bring summary judgment motions and how to respond to them, 

have strategic consequences. 

 

[11]      The same considerations are relevant to all motions. Unreasonable, 

costly, and purely tactical interlocutory positions ought to be deterred by 

the risk of higher costs. Otherwise the notion of access to justice will be 

nothing more than a topic at continuing legal education programs. Rule 

57.01 of the Rules of Civil Procedure and section 131 of the Courts of 

Justice Act affords the Court broad discretion to fashion an appropriate 

costs award. In my view, in addition to the factors set out in Rule 57.01 

and the indemnity function of costs awards, the Court must also consider 

the goal of promoting efficient and cost-effective access to justice to 

litigants in a climate of ballooning costs and scarce judicial resources. 

 

Pierce v. Neville 

In Pierce v. Neville, 2015 ONCJ 240, the motion brought a largely successful 

motion to change an order for child support. The applicant’s council was retained 

as a result of her eligibility for legal services under the Unifor Prepaid Legal 

Services Agreement. Under the agreement, the fees to the client are the greater of 

costs recovered or the fees in the agreement. A hearing on costs was held. The 

respondent argued that a reduced costs award was justified since it was the Unifor 

Plan that would benefit from a cost award in excess of what the applicant had paid 

and not the applicant herself. 

 

In determining the cost award, the court commented on the importance plans such 

as the Unifor Plan or Legal Aid help to facilitate access to justice: 

 

[53]      I agree with the respondent that the benefit to the Unifor Plan is a 

relevant consideration. I do not agree that this ought to result in a 
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reduction in the amount I award. To do so would fail to recognize the very 

important role plans such as the Unifor Plan play in facilitating an 

individual's access to justice. Plans such as this and the Ontario Legal Aid 

Plan facilitate access to justice by either subsidizing the cost of litigation 

completely or by doing so partially. Their role is particularly important in 

cases such as this one where the party seeking justice is faced with an 

opposing party whose litigation strategy and choices drive those costs well 

beyond affordability and the value or benefit to be obtained. Without such 

a plan to help shoulder the burden or cost of unnecessarily expensive 

proceedings such as in this case, many litigants seeking justice would 

either never attempt to seek justice, or, eventually settle for far less than is 

just in an attempt to mitigate their losses. 

 

[54]      Two examples serve to illustrate how their role likely assisted the 

applicant in this case access justice: 

 

a. Here the total value of justice for the applicant or the total value 

gained by the applicant was about $11,556.40. Her estimate of the 

value to be gained, an estimate made fairly early on in the litigation as 

is apparent form her first offer to settle, was not that far off from the 

actual result — about $12,311. The applicant could reasonably be 

expected therefor to pay up to $12,311 in legal costs but no more 

because beyond that the value of what she stood to gain for the 

support of the parties' daughter would be exceeded by the cost to her 

of obtaining it. If she had not had access to subsidized funding 

through the Unifor Plan and had she known at the outset that the cost 

of obtaining $11,556.40 or $12,3111 would be $24,325.02 (the total 

fees claimed), she would likely have forgone trying to obtain a just 

result so she could make sure that she had sufficient funds to support 

the parties' daughter herself; 

 

b. In this case, as in so many others of its ilk, the applicant could not 

have known or anticipated at the outset that the respondent would 

make litigation choices and would adopt a litigation strategy that 

would result in fees that double the amount at stake in legal fees. Had 

she not had the financial support of the Unifor Plan, she might very 

well have done what many litigants do at the point where the cost 

outweighs the benefit to be gained, cut her losses by settling for far 

less in child support than a court would award and the child deserves. 

 

[55]      In both of these examples but for the Unifor Plan, the applicant 

could be expected to have walked away thereby in effect, being denied 

access to justice. 

 

Hampton Securities Limited v. Christina Nicole Dean 

In Hampton Securities Limited v. Christina Nicole Dean, 2018 ONSC 1585, a 

brokerage employer demanded that a broker employee deposit $50,000 into her 

reserve account. The employee tendered her resignation feeling that she had been 
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constructively dismissed and the brokerage purported to terminate her for cause. 

The brokerage commenced an action claiming that the employee owned monies 

arising out of losses she incurred. The employee counterclaimed for damages for 

constructive dismissal defamation and punitive damages. The Notice of 

Termination contained allegations regarding the broker’s integrity. The 

employee’s action was allowed and punitive damages were awarded. The parties 

then made submissions on costs.  

 

The court held that concerns about access to justice warranted the imposition of a 

full indemnity award in this case:  

 

[16]      Cost awards usually do not provide full indemnity because courts 

are reluctant to inhibit parties from bringing legal claims. That reluctance 

is grounded in the social utility of having courts deal with real legal issues 

and concerns about access to justice. 

 

. . . 

 

[18]      Concerns about access to justice favour the imposition of a full 

indemnity cost award in this case. 

 

[19]      It would shock most people to hear that a more powerful employer 

could make knowingly defamatory statements about a less powerful 

employee, which statements significantly impair the employee's career, 

refuse to correct those defamatory statements unless the employee paid the 

employer a significant amount of money, force the employee to litigate to 

correct the defamatory statement and then have the employee bear the 

lion's share of the legal costs associated with the litigation. 

 

[21]      The defamation award and the punitive damage award were 

grounded in the fact that Hampton's conduct was inexcusable and 

outrageous. A result of the sort Hampton advocates would Ms. Dean any 

benefit of the defamation or punitive damage awards and runs the serious 

risk of limiting access to justice. It would inhibit financially weaker, 

wronged parties from accessing the courts not out of fear of adverse cost 

awards, but because the cost of litigation outweighs its financial benefit, 

even if successful. Ms. Dean's position only worsens when one looks at 

the time her counsel actually devoted to the matter rather than at what 

Hampton asserts is a reasonable amount of time to have devoted. 

 

[22]      A result like that would only encourage oppressive conduct 

against financially weaker parties because the weaker party would not 

have the means to litigate, no matter how meritorious their claim. 

 

Albrecht v. Emerson 

In Albrecht v. Emerson, 2017 ONCJ 159, the parties were engaged in custody and 

access litigation and intended to participate in a legal aid settlement meeting. The 

mother and counsel prepared for and went to the settlement meeting, but it did not 

http://canlii.ca/t/h1rrj


Access to Justice Project 32 

 

 

proceed because the father did not attend. The mother was granted custody on 

motion for summary judgment. The parties sought costs, with the mother seeking 

costs of preparing for and attending the legal aid settlement meeting that did not 

proceed. 

 

In declining to award the mother costs for the aborted settlement meeting, the 

court commented as follows with regards to alternative dispute resolution and 

access to justice: 

 

[2]     Alternative dispute resolution can enhance access to justice for those 

involved in the family justice system in a timely, less expensive and much 

less adversarial manner than litigation. In Windsor, Legal Aid Ontario 

("LAO") makes available experienced counsel who facilitate settlement 

discussions between the parties and their counsel at little or no cost to 

them. This has proved to be effective in helping litigants resolve their 

family law issues in a non-adversarial forum. Like the mediation service 

attached to the court, it is a process that is encouraged and supported by 

this court. 

 

Pinter v. John Doe 

In Pinter v. John Doe, 2014 ONSC 4895, the insured was successful in a personal 

injury action against his automobile insurer. The parties made submissions with 

respect to costs. 

 

In awarding costs to the insured, the court commented that access to justice is 

often hampered by the high costs of trial: 

 

[22]      What counsel refers to in his Costs Factum as "the risk of the trial" 

is possibly regrettably a reality in the world of such litigation. Although 

"access to justice" is the objective for all citizens, the achievement of that 

objective is hampered by the reality of huge costs associated with such 

access. Independent of the time of counsel, the costs of medical and expert 

reports replicate what we mortgage our homes for. Who of modest means 

can sustain such a fiscal burden? Obviously a corporate entity such as an 

insurance company, with its ongoing access to revenue can carry such a 

load. But with all due respect to the economics of such a company and the 

responsibility it has to its owners to operate responsibly, one does not 

want to foster a "David and Goliath" environment. So the burden falls on 

the shoulders of counsel for the Plaintiff. Some rely on funding from 

usurious sources. In any event, it adds to the risk associated with the 

exercise of counsel's judgment. An expert opinion is not necessarily going 

to support a parties' position. A cost outlay in this case of $106,202.49 is a 

lot of money to carry above and beyond the overhead of a firm. This was 

not a sum that would necessarily have been recovered given the 

vicissitudes of litigation. 
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Jurisdiction of the Court/Appropriate Forum 

Jane Doe v. Canada (Attorney General) 

In Jane Doe v. Canada (Attorney General), 2015 ONSC 4203, the RCMP used 

information provided by an informant to investigate and prosecute members of a 

criminal drug syndicate. The RCMP then relocated the informant due to a 

perceived threat to her safety and placed her in the witness protection program. 

The informant later learned that witness protection was necessary because the 

RCMP had inadvertently disclosed her prior identity and personal information. 

The informant commenced an action against the federal government for damages 

for negligence and breach of fiduciary duty. The informant brought a motion for 

interlocutory injunction restraining the federal government from withdrawing the 

informant’s financial support. An issue arose during proceedings as to whether the 

Ontario Superior Court had jurisdiction to grant injunctive relief.  

 

In holding that the court had jurisdiction to consider the injunction, the court 

commented that access to justice requires the courts to permit procedures that 

minimize cost and complexity: 

 

[66]      The injunction that Jane Doe seeks is collateral to her damage 

claim; the purpose is to maintain the status quo between the parties. 

Forcing Jane Doe to pursue the injunction via a separate proceeding in the 

Federal Court is unfair, nonsensical, and would frustrate the intention of 

the amendments to Federal Courts Act. Access to justice requires the legal 

system to permit procedures that minimize unnecessary cost and 

complexity. 

 

Van Breda v. Village Resorts Ltd. 

Van Breda v. Village Resorts Ltd., 2010 ONCA 84, involved claims for personal 

injury damages occasioned as a result of accidents suffered by Canadian tourists 

at resorts in Cuba. In the matters, motion judges found that Ontario should assume 

jurisdiction against the out-of-province defendants. The defendants appealed.  

 

In dismissing the appeal, the Court of Appeal considered access to justice an 

important factor when determining the appropriate forum: 

 

[100]      The post-Muscutt emergence of the forum of necessity doctrine 

has a direct bearing on this issue. The forum of necessity doctrine 

recognizes that there will be exceptional cases where, despite the absence 

of a real and substantial connection, the need to ensure access to justice 

will justify the assumption of jurisdiction. The forum of necessity doctrine 

does not redefine real and substantial connection to embrace "forum of last 

resort" cases; it operates as an exception to the real and substantial 

connection test Where there is no other forum in which the plaintiff can 

reasonably seek relief, there is a residual discretion to assume jurisdiction. 

In my view, the overriding concern for access to justice that motivates the 

assumption of jurisdiction despite inadequate connection with the forum 
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should be accommodated by explicit recognition of the forum of necessity 

exception rather than by distorting the real and substantial connection test. 

 

Rosin v. Dubuc 

In Rosin v. Dubuc, 2016 ONSC 5678, the plaintiff, while living in Thunder Bay, 

became the subject of an investigation and search and seizure. He was charged 

with 45 offences. The plaintiff retained counsel in Toronto due to difficulty 

retaining counsel in Thunder Bay, where several lawyers and two judges had 

conflicts of interest arising from connections to the co-accused’s family. The 

plaintiff served 21 months in jail before pleading guilty to two charges. Plaintiff 

brought an action against the Thunder Bay police officers and their employers for 

damages for negligent investigation, malicious prosecution and wrongful 

detention. The action was begun in Toronto. The defendants brought a motion for 

an order transferring the action to Thunder Bay.  

 

In granting the motion, the court held that access to justice is enhanced when local 

people are able to observe local courts dealing with local issues: 

 

[24]      At para. 14 of Chippewas, the court recognized that "litigation that 

directly involves a community should be heard in the court that serves the 

community." In my view, access to justice is enhanced when local people 

are able to observe local courts dealing with local issues. For that reason, 

the fourth factor favours Thunder Bay. 

 

Self-represented Litigants 

Minniti v. Canadian Tire Bank 

In Minniti v. Canadian Tire Bank, 2018 ONSC 2128, the defendant received 

notice advising that a collection agency had instructions to proceed with an action 

to recover credit card debt owed to the plaintiff. The plaintiff then commenced a 

small claims action to recover the debt. During the settlement conference, the 

judge gave the defendant 60 days to resolve the matter, but the defendant took no 

steps to settle the claim or negotiate a payment plan. The plaintiff brought a 

motion for judgment. The court refused the defendant’s request for adjournment 

and granted judgment in favour of the plaintiff. The defendant appealed on the 

basis that the court had failed to give proper consideration of his vulnerability as a 

self-represented litigant. 

 

In dismissing the appeal, the court stated that it must be sensitive to the 

circumstances of self-represented litigants in order to ensure access to justice: 

 

[19]     I agree that courts are required to be sensitive to the circumstances 

of a self-represented litigant. A court should not be too quick to dismiss an 

action on the basis of rigid formalities or on a strict application of the rules 

when dealing with parties that may be limited in means, and/or may 

lacking in the necessary skills, knowledge or experience. To do so would 

impede access to justice for many and would only serve to undermine the 
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administration of justice. Fairness and access to justice must always be a 

consideration in the application of the rules. 

 

[20]      That being said, a jurist must consider the interests of all parties 

when faced with an adjournment request. An adjournment routinely causes 

actual prejudice to the party unwillingly subjected to it. Courts must be 

alive to the fact that unwarranted adjournments can also frustrate 

meaningful access to justice, and can undermine respect for the proper 

administration of justice. 

 

Lochner v. Callanan 

In Lochner v. Callanan, 2016 ONSC 4136, the plaintiffs commenced an action 

against police officers and a police services board claiming that they entered into 

the plaintiff’s house without a warrant and that one of the police officers assaulted 

one of the plaintiffs. The plaintiffs indicated that they would not appear at trial 

after their request for an adjournment was refused. The defendants appeared at 

trial and obtained judgment dismissing the action. The self-represented plaintiffs 

brought a motion to set aside the judgment. 

 

In dismissing the plaintiff’s motion, the court ruled that the plaintiffs failed to 

provide a reasonable excuse for failing to appear at trial, they abused the process 

of the court in the “most egregious fashion” and did so repeatedly over an 

extended period of time. With regards to the fact that the plaintiffs were self-

represented, the court commented as follows: 

 

[7]     This court must be very wary of allowing the admirable precepts of 

access to justice and reasonable accommodation of self-represented parties 

to be stretched and abused by over-indulgence of unacceptable behaviour. 

Access to justice is a right, but not without limit. Parties responding to 

self-represented litigants also have a right to access to justice on a level 

playing field. No litigant has the right to operate by rules of their own 

choosing while exhibiting open contempt for rulings of the court and its 

procedures. 

 

Roda v. Toronto Police Services Board 

In Roda v. Toronto Police Services Board, 2016 ONSC 743, the plaintiff, a self-

represented litigant) commenced an action for negligent investigation against a 

police detective and police services board with respect to an investigation 

regarding the plaintiff’s conduct. The defendants brought a motion for summary 

judgment dismissing the action.  

 

In granting the motion, the court commented that the principle of access to justice 

required the court to make accommodations for self-represented litigants: 

 

[8]     Mr. Roda represented himself in this case. A great many litigants 

choose to do so before our courts and the core principle of access to justice 

requires that we make such accommodations as are reasonably required to 

permit all citizens to seek justice before our courts. Mr. Roda is also 

http://canlii.ca/t/gs7bt
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visually handicapped and additional accommodations are required in order 

to ensure that such handicap does not preclude Mr. Roda from exercising 

his rights effectively. Accommodations granted must always be balanced 

with the rights of other litigants to be heard and receive decisions in a 

reasonable time line as well. 

 

Small Claims Court 

Evergreen Solutions CA Inc. v. Depositario 

In Evergreen Solutions CA Inc. v. Depositario, 2014 CarswellOnt 10368, the 

plaintiff and the defendant commenced claims for damages against each other in 

Small Claims Court. The parties subsequently agreed to private arbitration. The 

arbitrator awarded over $5,000 to the plaintiff, who then brought a motion to 

enforce the arbitration award in Small Claims Court. The defendant opposed the 

plaintiff’s motion on the basis that the Small Claims Court judge had no 

jurisdiction to enforce arbitration awards.  

 

In granting the plaintiff’s motion, the court held that it did have jurisdiction and 

granted judgment to be enforced using Small Claims Court procedures. The court 

reviewed the purpose of the Small Claims Court and held that it provides 

increased access to justice through speedy and inexpensive processes: 

 

[31]      This conclusion is reinforced by an examination of the purpose of 

the SCC itself. From its origins as a Court of Request in 1792, the history 

of the SCC can be characterized as one of progressive development 

toward providing increased access to justice, through a speedy and 

inexpensive process. It is not surprising that the SCC has often been called 

the "people's court" where citizens themselves can bring their civil 

disputes in a more friendly environment with simpler procedures, relaxed 

rules of evidence and where matters are decided in a summary way with 

lesser costs. (See Grover paras 46-49) 

 

[32]      Just like the SCC, the arbitration process also offers a speedy and 

inexpensive method of resolving disputes and providing access to justice. 

One should therefore not impose a more rigorous and possibly more 

expensive and more lengthy process through the SCJ, when both the 

arbitration and SCC offer a more speedy and inexpensive method of 

resolution of civil disputes. 

 

[33]      The best way to continue to ensure easy access to justice is by 

enforcing an arbitration award through the speedier and less expensive 

process of the SCC for amounts within its jurisdiction. The framework of 

the SCC is such as to provide such easy and speedy access to justice and 

for citizens to be able to seek redress to their civil disputes. I see no reason 

why the SCC should be prohibited from enforcing an arbitration award 

pursuant to section 50 of the Act. 
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The defendant appealed the deputy judge’s decision (2015 ONSC 6664). In 

dismissing the appeal, the court commented that “the purpose of the Small Claims 

Court is to provide increased access to justice so that private citizens can have 

ready and inexpensive access to civil justice. Small Claims Court procedures are 

simpler and less expensive. Paralegals are allowed to represent litigants. These 

features make our justice system more accessible.”6 

 

Maple Ridge Community Management Ltd. v. Peel Condominium Corp. 
No. 231 

In Maple Ridge Community Management Ltd. v. Peel Condominium Corp. No. 

231, 2015 ONCA 520, the defendant condominium corporation terminated a 

contract with the plaintiff property manager for cause. The plaintiff’s action in 

Small Claims Court was dismissed on the basis that the plaintiff’s actions 

collectively constituted cause. The plaintiff’s appeal was allowed on the basis that 

the trial judge’s reasons were insufficient to permit a meaningful appellate review 

and the action was ordered remitted to Small Claims Court for a new trial. The 

defendant appealed. 

 

In allowing the appeal, the Ontario Court of Appeal considered the function of the 

Small Claims Court and held that the appeal judge’s error in taking the Small 

Claims Court context into account only served to restrict access to justice by 

unnecessarily imparting formality and delay into a legal process designed to be 

informal and efficient: 

 

[34]      The Small Claims Court is mandated under s. 25 of the Courts of 

Justice Act, R.S.O. 1990, c. C.43, to "hear and determine in a summary 

way all questions of law and fact and may make such order as is 

considered just and agreeable to good conscience." The Small Claims 

Court plays a vital role in the administration of justice in the province by 

ensuring meaningful and cost effective access to justice for cases 

involving relatively modest claims for damages. In order to meet its 

mandate, the Small Claims Court's process and procedures are designed to 

ensure that it can handle a large volume of cases in an efficient and 

economical manner. 

 

[35]      Reasons from the Small Claims Court must be sufficiently clear to 

permit judicial review on appeal. They must explain to the litigants what 

has been decided and why: Doerr v. Sterling Paralegal, 2014 ONSC 

2335 (Ont. Div. Ct.), at paras. 17-19. However, appellate consideration of 

Small Claims Court reasons must recognize the informal nature of that 

court, as well as the volume of cases it handles and its statutory mandate 

to deal with these cases efficiently. In short, in assessing the adequacy of 

the reasons, context matters: Massoudinia v. Volfson, 2013 ONCA 

29 (Ont. C.A. [In Chambers]), at para. 9. Just as oral reasons will not 

necessarily be as detailed as written reasons, reasons from the Small 

Claims Court will not always be as thorough as those in Superior Court 

                                                 
6 2015 ONSC 6664, para. 39. 
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decisions. Failing to take the Small Claims Court context into account 

only serves to restrict access to justice by unnecessarily imparting 

formality and delay into a legal process that is designed to be informal and 

efficient. 

 

Taft Management Inc. v. Gentile 

In Taft Management Inc. v. Gentile, 2018 CarswellOnt 14431, the defendant 

condominium unit owner, who was on the board of directors of the condominium 

corporation, sent two emails to fellow board members concerning issues that 

involved the condominium property manager. The words used in relation to the 

manager included fraud, personal vendetta, aggressive and vindictive, etc. The 

plaintiffs (the manager and the condominium president) obtained copies of the 

emails and commenced a Small Claims Court action against the defendant for 

relief from defamation. The defendant brought a motion for an order dismissing 

the action as strategic litigation against public participation (“SLAPP”), 

submitting that the action was an attempt by the plaintiffs to shut the defendant up 

in discussing legitimate and necessary condo matters which are in the public 

interest. 

 

In dismissing the motion, the court commented on the benefits of the Small 

Claims Court and the anti-SLAPP process for enhancing access to justice: 

 

[71]      This conclusion is reinforced by an examination of the purpose of 

the SCC itself. From its origins as a Court of Request in 1792, the history 

of the SCC can be characterized as one of progressive development 

toward providing increased access to justice, through a speedy and 

inexpensive process. It is not surprising that the SCC has often been called 

the "people's court" where citizens themselves can bring their civil 

disputes in a more friendly environment with simpler procedures, relaxed 

rules of evidence and where matters are decided in a summary way with 

lesser costs.  

 

[72]      Just like the SCC, the anti-SLAPP process also offers a speedy and 

relatively inexpensive method of resolving disputes involving the 

expression on matters of public interest and providing access to justice at 

an early stage to determine such matters. If a litigant chooses to 

commence proceedings in this court for defamation based on matters that 

may touch on the public interest under anti-SLAPP, why should the parties 

to such litigation be precluded from pursuing all aspects of such cases — 

including any motions -- within the jurisdiction of this court? 

 

[73]      One should therefore not impose a more rigorous and possibly 

more expensive and more lengthy process through the SCJ, when both the 

anti-SLAPP legislation and the SCC offer a more speedy and inexpensive 

method of resolving these types of disputes. 

 

[74]      The best way to continue to ensure easy access to justice is by 

dealing with such motions as long as they are within the monetary 
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jurisdiction of this court, through the speedier and less expensive process 

of the SCC for amounts within its jurisdiction. The framework of the SCC 

is such as to provide such easy and speedy access to justice and for 

citizens to be able to seek redress to their civil disputes. I see no reason 

why the SCC should be prohibited from entertaining a motion under the 

anti-SLAPP legislation. 

 

Rill v. Adams 

In Rill v. Adams, 2017 ONSC 5297, the plaintiff brought an action in Small 

Claims Court alleging the defendant physician had been negligent in diagnosing 

him with and treating him for Parkinson’s disease. At the outset of the trial, the 

defendant sought to strike out the claim on the basis that the plaintiff could not 

succeed in the absence of expert evidence. The judge agreed that it would be a 

“waste of time” within Rule 12.02 of the Small Claims Court rules to proceed in 

the absence of such evidence. The judge dismissed the action on the basis that the 

claim had no prospect for success. The plaintiff appealed. 

 

In dismissing the appeal, the court commented that it should not be too quick to 

dismiss an action on the basis of rigid formalities when dealing with parties that 

may have limited means. To do so would impede access to justice: 

 

[31]      The Appellant claims that the Deputy Judge's decision dismissing 

the action under Rule 12.02 runs afoul of the Ontario Court of Appeal's 

decision in Hervieux v. Huronia Optical, 2016 ONCA 294 (Ont. C.A.). He 

submits that the jurisprudence recognizes that a litigant is not obliged to 

engage in the formalities of obtaining independent experts and/or 

providing formal expert reports. The fundamental objective of the Small 

Claims Court is to provide easier and less expensive access to justice, 

especially to self-represented litigants who are the most frequent users of 

the Small Claims Court system. 

 

[32]      I agree that courts are required to be sensitive to the circumstances 

of a self-represented litigant. A court should not be too quick to dismiss an 

action on the basis of rigid formalities or on a strict application of the rules 

when dealing with parties that may be limited in means, and/or may 

lacking in the necessary skills, knowledge or experience. To do so would 

impede access to justice for many and would only serve to undermine the 

administration of justice. That being said, a jurist must consider the 

interests of all parties in applying the rules. It cannot merely stand by and 

watch a litigant be forced through the trial process when there is no merit 

to an action, or there is no possibility for the action to succeed. There is no 

right to force a litigant through to the conclusion of a meritless claim. It is 

for this very reason that Rule 12.02 exists. 

 

http://canlii.ca/t/h5vd3
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Adjournment  

Letang v. Hertz Canada Ltd. 

In Letang v. Hertz Canada Ltd., 2015 ONSC 72, the plaintiffs sought damages of 

approximately $3.5 million in connection with allegations that the defendants 

failed to enter into a franchise relationship with the plaintiffs despite written 

agreements requiring the defendants to do so. The plaintiffs produced certain 

documents to the defendants, but then admitted that the documentation showed 

that they made errors in their financial statements. The plaintiffs asserted that they 

were entitled to a further $120,000 in damages. The defendants brought a motion 

to adjourn the trial for at least 90 days. 

 

In assessing the defendants’ request, the court held that expensive delay tactics 

create challenges to access to justice: 

 

[9]      This motion raises issues flowing from the "culture shift" mandated 

by the Supreme Court of Canada in Combined Air Mechanical Services 

Inc. v. Flesch, 2014 SCC 7 (S.C.C.) [hereinafter Hryniak]. It raises 

questions such as "What are the goals of the civil justice system?" and 

"When is enough, enough?" 

 

[10]      In Hryniak, supra, at para 1, the unanimous Supreme Court of 

Canada held that ensuring access to justice is the greatest challenge to the 

rule of law in Canada today. As a result of the increasing length and cost 

of civil trials, most Canadians cannot afford to use the civil courts. This 

threatens the rule of law and risks stunting the development of the 

common law. 

 

[11]      The civil justice system is based upon the fundamental value that 

the process of adjudication must be fair and just. This value, the Court 

held, cannot be compromised. But the Court went on to recognize, in para. 

24, that undue process and protracted trials with unnecessary expense and 

delay "can prevent the fair and just resolution of disputes" [emphasis in 

original]. In para. 25 of Hryniak, supra, the Court held: 

 

25. Prompt judicial resolution of legal disputes allows individuals to 

get on with their lives. But when court costs and delays become too 

great, people look for alternatives or simply give up on justice. 

 

[12]      The culture shift dictated by the Court then, is the recognition that 

a fair and just process "is illusory unless it is also accessible — 

proportionate, timely and affordable. The proportionality principle means 

that the best forum for resolving a dispute is not always that with the most 

painstaking procedure". Hryniak, supra, at para 28. 

 

. . . 

 

[18]      There does not need to be perfect disclosure and perfect discovery 

on every path and alleyway in order to achieve a fair and just outcome of 
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the case on the merits. The Supreme Court of Canada has ruled that the 

goal of achieving a fair and just civil dispute resolution process becomes 

illusory unless it is proportionate, timely, and affordable. The idea that the 

defendants can ignore a trial date and sit on material for a month without 

bothering to call their expert and just deliver another fat motion record to 

buy 90 days of unlimited discovery time for more fishing for documents is 

old brain thinking. See Baghbanbashi v. Hassle Free Clinic, 2014 ONSC 

5934 (Ont. S.C.J.) (CanLII) at paras. 19 to 22. These are the types of 

practices that made the civil justice system unattainable for most 

Canadians and created the serious challenge to access to justice of which 

Karakatsanis J. wrote so eloquently. Delay and the distress that it brings to 

litigants do matter. Procedural gamesmanship, incessant delay, and 

discovery without end have brought the civil justice system to the brink of 

a crisis. There are real people behind lawsuits — even claims involving 

sophisticated corporations. These people are entitled to timely justice. 

Because the civil justice system does not deliver timely, affordable and 

proportionate justice, people are looking elsewhere for dispute resolution 

to the detriment of the public and the common law. Fixing the civil justice 

system requires a culture shift on the part of the players in the system. As 

Justice Karakatsanis wrote at para. 32 of Hryniak, supra, 

 

While judges can and should play a role in controlling such risks, 

counsel must, in accordance with the traditions of their profession, act 

in a way that facilitates rather than frustrates access to justice. 

Lawyers should consider their client's limited means and the nature of 

their case and fashion proportionate means to achieve a fair and just 

result. 

 

Jury Trial 

Robichaud et al v. Constantinidis et al 

In Robichaud et al v. Constantinidis et al, 2018 ONSC 4204, the insureds’ vehicle 

was struck from behind by a vehicle owned by a motorist but driven by her son, 

allegedly without her consent. The insureds brought an action against the motorist 

and her son for damages for negligence and against the insurer for uninsured 

motorist coverage. The insurer brought a motion for an order bifurcating the jury 

trial to separate out the issue of consent from the damages determination. 

 

In dismissing the insurer’s motion, the court ruled that jurisprudence to date 

favoured the right of a party to insist on a single trial over efficiency of process 

and related access to justice benefits. It did, however, give favour to the insurer’s 

argument that a bifurcated trial can balance procedure and access to justice: 

 

[17]      Coseco makes a compelling policy-based argument in support of 

the use of the court's inherent jurisdiction to control its process allowing it 

to bifurcate even jury trials without consent of all parties. In particular, it 

argues that courts should emphasize the finding of efficiencies to make 

justice more practical and accessible, recognizing that conventional trials 
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are not always proportional or required. Coseco argues that making use of 

efficiencies like bifurcating trials may promote settlement, and allow the 

court to better manage its resources in the post-Jordan era. 

 

[18]      Coseco's policy-based argument resonates with me, as does the 

dissent of Corbett J. in Bondy. In Hryniak, at paras. 1-2, the Supreme 

Court of Canada called ensuring access to justice "the greatest challenge to 

the rule of law in Canada today". The Court called for a "culture shift . . . 

in order to create an environment promoting timely and affordable access 

to the civil justice system." This includes moving the emphasis away from 

the conventional trial in favour of proportional procedures based on the 

needs of an individual case. The Court wrote: 

 

The balance between procedure and access struck by our justice 

system must come to reflect modern reality and recognize that new 

models of adjudication can be fair and just. Summary judgment 

motions provide one such opportunity. 

 

[19]      As is clear from the above quote, the Court's call for a culture shift 

was not limited to summary judgment. Rather, it called more broadly for a 

culture shift to balance procedure and access to justice. In my view, there 

is no reason why, in those exceptional cases where a bifurcated trial can 

result in the "just, most expeditious and least expensive determination" of 

a civil proceeding on its merits, the trial should not be bifurcated. I do not 

see why it should make a difference whether the trial is a jury trial or a 

non-jury trial. I do not see why, in the appropriate case, a bifurcated trial, 

or a bifurcated jury trial, is not "a new model of adjudication that can be 

fair and just" to balance procedure and access to justice. 

 

MacLeod v. Canadian Road Management Company 

In MacLeod v. Canadian Road Management Company, 2018 ONSC 2186, the 

plaintiff, who was residing at a group home operated by the defendant, suffered a 

brain injury after being hit by a vehicle while out on an outing. The plaintiff 

brought action against the defendants in negligence and a separate action against 

the vehicle insurer for payment of accident benefits. The defendants in both 

actions served jury notices and the parties consented to the actions being tried 

together. The plaintiff brought a motion to strike the jury notices. 

 

In dismissing the motion, the court commented that the right to a jury trial in 

some cases might have to yield in appropriate cases in order to facilitate access to 

justice: 

 

[32]      The court must react to the realities facing civil litigants and the 

civil justice system. It is not news to anyone that delays and the high cost 

of civil proceedings impair access to justice. The Supreme Court has 

declared that "[e]nsuring access to justice is the greatest challenge to the 

rule of law in Canada today."3 Systemic issues like the insufficient judicial 

compliment, resource deployment away from civil cases as a result of R. v. 

http://canlii.ca/t/hrc00
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Jordan, 2016 SCC 27 (S.C.C.) (CanLII), and other pervasive funding 

concerns affect the realities facing civil litigants. The court's ability to 

provide long civil jury trials in an expeditious, affordable, proportionate 

way may be suffering as a result. Where this is so, the systemic realities 

may impair access to civil justice. The right to a civil jury trial might 

therefore have to yield in appropriate cases in order to provide the parties 

with an expeditious, affordable, and proportionate resolution that is fair 

and, especially, one that is "just" as we currently comprehend that term. 

 

(c) Facilitating Access to Civil Justice 

 

[33]      Steps can be taken in the interim to improve access to civil justice. 

For example, the Court of Appeal accepts that summary judgment may 

displace a civil jury trial in appropriate cases. Mars Canada Inc. v. Bemco 

Cash & Carry Inc., 2018 ONCA 239 (Ont. C.A.) (CanLII), at paras. 36 

and 37 (approving Anjum v. John Doe, 2015 ONSC 5501 (Ont. 

S.C.J.) (CanLII)). 

 

[34]      The court too is making efforts to address systemic delays despite 

externally imposed systemic constraints. In Toronto, for example, the 

return to the scheduling of concentrated civil jury trial "sittings" is having 

positive effects on trial dates. 

 

Witnesses  

R. v. Osborne 

In R. v. Osborne, 2017 ONCA 129, the accused was convicted of first degree 

murder and sentenced to life imprisonment. On pre-trial application, the Crown 

successfully sought to have the witness’ video-recorded statement admitted into 

evidence. The witness was 24 years old, but had the mental capacity of a seven 

year old. During trial, the judge rejected the defence’s argument that s. 715.2 of 

the Criminal Code should be read to include the requirement that adult witnesses 

with disabilities must have present ability to offer assurances that the video-

recorded statement was a true reflection. The accused appealed the conviction. 

 

In dismissing the appeal, the Court of Appeal ruled that it was the intention of 

Parliament to increase access to justice for people with disabilities who would, 

due to physical, cognitive, or other types of disabilities affecting their ability to 

communicate in court, otherwise be prevented from participating. The court ruled 

that “the purpose of rendering greater access to justice and the truth-seeking 

function of s. 715.2 is not met by excluding all persons whose mental disability 

has impacted their memory, such that they have difficulty communicating their 

evidence in court.”7 

 

                                                 
7 2017 ONCA 129, paras. 54 and 70. 
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Legal Representation 

R. v. Allahyar 

In R. v. Allahyar, 2017 ONCA 345, the accused was charged with speeding. The 

charge was stayed for a breach of the accused’s rights under s. 7 of the Charter 

due to the prosecutor’s failure to provide proper disclosure. The prosecutor 

appealed the stay to the Ontario Court of Justice (OCJ). The appeal judge refused 

to permit the accused’s brother-in-law, who had represented him at trial, to 

represent him on appeal because he was not a properly trained agent. The stay 

was set aside and the accused appealed.  

 

In granting the appeal, the Ontario Court of Appeal ruled that the appeal judge 

erred when he disqualified the brother as he did not consider whether 

disqualifying the appellant’s choice of representative was necessary to protect the 

proper administration of justice or inquire into the particular circumstances of the 

case, but instead disqualified the brother because of a general concern about 

persons without legal training representing individuals in quasi-criminal and 

criminal proceedings.8 Instead, the Court of Appeal ruled that having allowing an 

unpaid family member or friend represent the accused can help ensure access to 

justice: 

 

[21]      Questions of competence must be addressed having regard to the 

context. Specialized training is not necessarily required before an unpaid 

family member or friend can represent an accused or defendant in a 

provincial offence appeal before the OCJ. Attending court can be difficult 

and intimidating for an accused at any level of court. Having a friend or 

family member attend and assist can be invaluable and is consistent with 

ensuring access to justice. 

 

Access to Justice in French 

R. v. Munkonda 

In R. v. Munkonda, 2015 ONCA 309, the francophone accused was charged with 

trafficking offences along with seven others. The accused and one other exercised 

their right under s. 530 of the Criminal Code to have their preliminary inquiry and 

trial held in French. Notwithstanding the accused’s application under s. 530, most 

of the proceedings were conducted in English only. The accused was committed 

for trial after the preliminary hearing. On the accused’s application for certiorari 

and stay of proceedings, the certiorari judge held that the violations of s. 530 of 

the Criminal Code were minor and did not warrant any remedy. The accused 

appealed. 

 

In allowing the appeal, the Ontario Court of Appeal discussed the problems that 

francophones have with receiving access to justice in French: 

 

                                                 
8 2017 ONCA 345, para. 20. 
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[126]      Access to justice in French in the majority anglophone provinces 

presents major challenges for francophones appearing in the courts. 

Numerous studies and reports on access to justice in French confirm that 

the appellant's experience is not unique and is part of a larger problem. 

 

[127]      As an example, I would cite several reports on the subject 

produced by the federal government or the government of Ontario: 

 

1) In 2002, the federal government published a study entitled 

Environmental Scan: Access to Justice in Both Official Languages. The 

main conclusion in the report was a pessimistic one: 

 

A number of studies done before this one have reported the gaps in 

the judicial system's fulfillment of its obligations in respect of 

access to the courts in both official languages. Most of those 

studies, including this one, have made the same finding: that 

members of official language minority communities who appear 

before the courts encounter a number of difficulties in accessing 

the judicial system in their own language. (Environmental Scan, 

n.p.) 

 

That report also contains statistics that give pause for thought: in a 

survey of Ontario lawyers, 59% of respondents thought that trials in 

French were not heard within the same timelines as trials in English, 

and 31% thought that requesting a trial in French would involve 

additional costs. Even more disturbing is that 15% of respondents were 

concerned about the effect that a request for a trial in French might 

have on the outcome of the case (Environmental Scan, Table 10.8). 

 

2) In its annual report for 2008-2009, the Office of the French 

Language Services Commissioner of Ontario wrote: "There are 

numerous cases of citizens who have encountered difficulty exercising 

their rights" (2008-2009 Annual Report of the OFLSC, at p. 37). 

 

3) In its annual report for 2011-2012, the Office of the French 

Language Services Commissioner of Ontario noted that in spite of the 

initiatives undertaken by the government and the courts, it continued to 

receive "worrisome complaints" (2011-2012 Annual Report of the 

OFLSC, at p. 31). 

 

4) In 2012, the French Language Services Bench and Bar Advisory 

Committee to the Attorney General of Ontario, of which I was a 

member, found that proceeding in French exposed individuals 

appearing before the courts to additional delays and costs (Report of the 

Advisory Committee, at pp. 26-27). The Committee concluded: "In spite 

of the goodwill on the part of participants in the justice system, the 

French-speaking community continues to experience barriers to 

accessing justice in French" (Report of the Advisory Committee, at p. 

48). 
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5) In 2013, the Office of the Commissioner of Official Languages of 

Canada ("OCOL") published a report on the appointment of bilingual 

judges. In its report, the OCOL noted "the shortcomings that still limit 

access to justice in both official languages" for members of minority 

language groups (Access to Justice in Both Official Languages, at p. 6). 

Those shortcomings mean that access to justice in the minority 

language is still a "particular challenge" for the members of that 

community (Access to Justice in Both Official Languages, at p. 37). 

 

Family Law Proceedings 

Afolabi v. Fala 

In Afolabi v. Fala, 2014 ONSC 1713, the parties separated after three years of 

marriage. The husband commenced family law proceedings and brought a motion 

for partial summary judgment ordering the sale of the home and distribution of 

the net proceeds before trial. 

 

In granting the husband’s motion, the court commented on the importance in 

family law proceedings to be affordable, accessible, and timely: 

 

[37]      The Hryniak decision recognizes the practical realities of the time 

and expense incurred by parties engaging or that become engaged by the 

civil justice system. The Supreme Court has called for a cultural shift in 

the justice delivery system to ensure access to justice for all. The modern 

requirement for a court procedure that is fair to the parties because it is 

more proportionate to their needs and takes less time or expense than the 

conventional trial process is answered in appropriate cases by the 

summary judgment procedure. 

 

[38]      The Supreme Court explained in Hryniak that while Rule 20 in the 

Ontario Rules of Civil Procedure goes further than other summary 

judgement rules in Canada; the values and principles relevant to its 

interpretation are of general application. In essence, the appropriate use of 

a motion for summary judgment under the (Ontario) Rules of Civil 

Procedure is an access to justice issue for parties to a civil action. I see no 

reason why parties to a family law case should not be accorded the same 

access to justice under the same principles. If anything, family law in 

Ontario cries out for the summary disposition of issues in appropriate 

circumstances as much as in any other area of law. This accessibility to 

timely, affordable justice is as important to the parties in conflict as it is to 

the confidence of citizens in our court system that cases will be 

adjudicated efficiently and effectively according to law. 
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Contingency Fee Arrangements 

Walters v. HMQ 

In Walters v. HMQ, 2018 ONSC 5862, the plaintiff was beaten by inmates in a 

jail and suffered permanent brain damage. The plaintiff was awarded over $3 

million in damages. The plaintiff brought a motion for approval of structure of 

judgment and additional legal fees and expenses. The plaintiff was represented by 

a firm under a contingency agreement and the amount of fees and disbursements 

approved by the trail judge was maximum payment under the agreement. 

 

In determining the quantum of fees the solicitor for the plaintiff was entitled to, 

the court commented that contingency fee agreements increase access to justice: 

 

[8]      Turning to the quantum of fees the solicitor for the Plaintiffs is 

entitled to, I wish to emphasize that I understand this was a risky case for 

the Plaintiffs and the Pace Law Firm is to be commended for taking it on. 

The firm did so pursuant to a Contingency Fee Agreement ("CFA"), which 

is the usual case in personal injury actions. 

 

[9]      As I noted in Henricks-Hunter (Litigation guardian of) v. 814888 

Ontario Inc., 2013 ONSC 5245 (Ont. S.C.J.), contingency fee agreements 

increase access to justice. Cronk J.A. commented on this topic in Raphael 

Partners v. Lam (2002), 61 O.R. (3d) 417 (Ont. C.A.), where she noted, at 

para. 54, "This court has recognized that the advantages to the 

administration of justice, in the form of increased access to justice, from 

properly regulated contingency fee agreements are compelling." I 

recognize that without counsel acting pursuant to a CFA, it is highly 

unlikely Walters would have been successful in obtaining a favourable 

judgment in this case. However, the fee that is charged must be fair and 

reasonable and approved by the court. 

 

Solicitor-Client Privilege/Relationship 

Howard v. London (City) 

In Howard v. London (City), 2015 ONSC 156, the plaintiff worked for the 

defendant city in the position of director of a nursing home. While the plaintiff 

was away on holiday, an 81 year old resident of the nursing home left the home 

and got struck by a car. The plaintiff was terminated from her position after an 

internal investigation. The plaintiff brought an action for wrongful dismissal and 

brought a motion for the production of all documentation relating to the 

investigation, including documentation over which the city claimed privilege.  

 

In granting the motion, the court held that the investigator was not retained or 

consulted in the capacity as a lawyer and the documentation was not protected by 

solicitor-client privilege. In discussing the principles regarding solicitor-client 

privilege, the court commented that it can facilitate access to justice: 
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[15] There are several rationales underlying the privilege. It promotes 

frank and full communications between solicitor and client where legal 

advice is being sought or given. By promoting and facilitating effective 

legal advice it thereby facilitates access to justice, and it affirms the 

efficacy of the adversarial process. (See General Accident Assurance Co. 

v. Chrusz (1999), 180 D.L.R. (4th) 241 (Ont. C.A.)per Doherty J.A., at 

paras. 91-94.) 

 

1623242 Ontario Inc. v. Great Lakes Copper Inc. 

In 1623242 Ontario Inc. v. Great Lakes Copper Inc., 2014 ONSC 782, the 

plaintiff corporation retained lawyer G to represent it in actions against two 

defendant corporations. The defendants were longstanding clients of D, who was 

a senior mortgage lawyer. G made a phone call to D to ask mortgage questions 

arising from one of the actions and D provided answers. Later, the defendants 

retained D to represent them in the actions. The plaintiff brought a motion to 

remove D’s firm as solicitor of record for the defendants, arguing that having 

given information that benefited the plaintiff, D is precluded by a conflict of 

interest from representing the defendants.  

 

In dismissing the motion, the court reviewed the importance of the solicitor-client 

relationship and held that access to a lawyer ensures citizens have equal access to 

justice: 

 

[43]      The access of every person to a lawyer ensures the equality of all citizens 

under our law and their equal access to justice. It is intended that all persons, by 

having access to a lawyer, will be equally well-informed as to their rights and 

obligations and able to determine their course of conduct accordingly. 

 

[44]      It is with the objective of preserving equal access to justice that 

our law recognizes the right to counsel among the principles of 

fundamental justice. The law preserves the right to counsel by various 

means including: 

(a) The access of individuals to a lawyer in circumstances where their 

conduct may affect their rights and obligations; 

(b) The duty of lawyers to protect the confidentiality of their 

communications with clients; 

(c) The duty of care that lawyers owe to their clients in respect of 

advice they give to them; 

(d) The privilege of clients not to have their communications with their 

lawyers disclosed to others; and 

(e) The inadmissibility of communications between a solicitor and 

client as evidence. 

 

[45]      The fact that a person must have access to a lawyer in order to 

enjoy equal access to justice informs the delineation of the relationship 
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between a solicitor and a client and the interpretation of the rights and 

duties described above. I will deal with each of these in turn. 

 

Transcript Fees 

R. v. Vandergunst 

In R. v. Vandergunst, 2016 ONSC 940, the accused appealed a conviction and 

sentence for sexual assault. During the course of the trial, transcripts of 

proceedings were ordered by trial counsel. The named reporters were Authorized 

Court Transcriptionists with respect to the transcripts. The reporters took the 

position that the appeal was a new proceeding and since the transcript was for 

appeal purposes, it was reverted to the full price for the copies. After the issue 

continued, the reporter took the position that she did not want to deal with counsel 

for the accused anymore and would not provide any more transcripts. The accused 

applied to the court for directions compelling the court reporters to produce to the 

accused copy of the transcripts of the accused’s trial.  

 

The court ordered the reporters to produce the transcript. With respect to the fee 

for the court transcript, the court commented that an equal fee for all those who 

request a transcript is important to the enhancement of access to justice: 

 

[148]      Access to justice must be available on a blind and equal footing 

to all those who seek it. Favouritism or benefits bestowed at will in the 

exercise of individual discretion particularly with respect to the creation of 

a record that protects the open court principle attacks the "heart and soul" 

of that principle. One and the same fee applicable to all parties who 

request a transcript ensures fairness and impartiality for all participants, a 

fundamental hallmark of the justice system. 

 

Administrative Tribunals 

Aiken v. Ottawa Police Services Board 

In Aiken v. Ottawa Police Services Board, 2015 ONSC 3793, the applicant was a 

young black man who was driving a Mercedes when he was stopped by the 

police. The applicant brought a human rights complaint alleging he had been 

discriminated against. The parties reached a settlement agreement with the 

exception of the remedy of race-based data collection. Mediation was held, where 

the Human Rights Commission and police service research a resolution. The 

applicant did not agree with the proposed resolution and brought an application 

for judicial review. 

 

In granting the application, the court applied the Supreme Court of Canada’s 

decision in Hryniak with respect to access to justice to the administrative tribunal 

system: 

 

[32]      In Hryniak v. Mauldin, the Supreme Court of Canada considered 

the nature of a summary judgment motion within the context of a 

traditional civil action brought in the Ontario Superior Court of Justice. 
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The Court held that access to justice will sometimes require more 

expeditious manners of resolving disputes than a full trial procedure. 

Karakatsanis J., writing for the unanimous Court, held as follows at 

paragraphs 1-2: 

 

Ensuring access to justice is the greatest challenge to the rule of law in 

Canada today. Trials have become increasingly expensive and 

protracted. Most Canadians cannot afford to sue when they are wronged 

or defend themselves when they are sued, and cannot afford to go to 

trial. Without an effective and accessible means of enforcing rights, the 

rule of law is threatened. Without public adjudication of civil cases, the 

development of the common law is stunted. 

 

Increasingly, there is recognition that a culture shift is required in order 

to create an environment promoting timely and affordable access to the 

civil justice system. This shift entails simplifying pre-trial procedures 

and moving the emphasis away from the conventional trial in favour of 

proportional procedures tailored to the needs of the particular case. The 

balance between procedure and access struck by our justice system 

must come to reflect modern reality and recognize that new models of 

adjudication can be fair and just. 

[Emphasis added] 

 

[33]      What is true for the traditional civil trial system is even more 

applicable to the administrative tribunal system, which was designed to be 

a more expeditious and cost-effective process for the resolution of 

disputes. Even more compelling is the application of these principles to 

the human rights adjudication process in Ontario, a system that had been 

mired in backlogs and delays, which the new regime was designed to 

ameliorate. The recognition and enforcement of human rights principles 

go to the core of our values as a society. This is truly a situation in which 

justice delayed is justice denied. Indeed, the systemic delays in this case 

provide a classic illustration of the point. The incident giving rise to the 

complaint occurred in 2005, when the complainant was an 18-year-old 

driving his mother's car. The first scheduled hearing date was over five 

years later. Mediations and settlement attempts delayed the hearing. A full 

decade has now passed since the police stop that is the subject matter of 

the complaint. 

 

Publication of Court Files 

Reyes v. Toronto District School Board 

In Reyes v. Toronto District School Board, 2014 ONSC 3176, the plaintiff 

claimed that the defendants violated her and her child’s rights under the Charter, 

committed torts of defamation and negligence and breach of contract. The 

plaintiff brought a motion for an order sealing the court file, preventing any part 

of the file from becoming accessible to any non-party to the action and preventing 

any part of the file from being posted on any website, including CanLII.  
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In dismissing the plaintiff’s motion, the court commented that CanLII helps 

ensure openness and access to justice in Canada: 

 

[11]      By creating a simplified and accessible website for collecting and 

reporting legal decisions across Canada, CanLII helps ensure openness 

and access to justice in Canada. In my view, it is in the public interest for 

members of the public to understand the scope and degree of 

accountability of public schools, public school officials, and public school 

boards before the civil courts of justice. There is a public interest in the 

details and outcome of this case. The fact that Firestone J. wrote about the 

scope of teachers' civil law duties of care alone makes his Endorsement 

noteworthy and important. That is the type of interest against which the 

plaintiff's and her child's interests must be balanced. 


