Division of Family Property

Discussion Paper -May 2016

Division of Family Property

Discussion Paper

Law Reform Commission of Nova Scotia
May 2016

Discussion Paper: Division of Family Property

May 2016

The Law Reform Commission of Nova Scotia was established in 1991 by the Government of
Nova Scotia under an Act to Establish an Independent Law Reform Commission.

The Commissioners are:
Darlene Jamieson Q.C., President
Professor Robert J. Currie, Vice-President
Justice Kevin Coady
Dr. Brian R. Joseph
Richard J. Melanson
Catherine D. A. Watson

The staff of the Commission are:
Angus Gibbon
Executive Director
Ilana Luther
Legal Research Counsel
William H. Charles, Q.C.
Special Counsel

The Commission offices are located at:
Law Reform Commission of Nova Scotia
Suite 502 - 1690 Hollis Street
Halifax, Nova Scotia B3J 3J9

Telephone: (902) 423-2633
Email: info@lawreform.ns.ca
Web Site: www.lawreform.ns.ca

Crown copyright © 2017, Province of Nova Scotia
The Law Reform Commission receives funding from the Law Foundation of Nova
Scotia and support from the Government of Nova Scotia. The Commission
gratefully acknowledges this support.

2

Discussion Paper: Division of Family Prope rty

May 2016

WHAT DO YOU THINK?
The Law Reform Commission is interested in what you think about the proposals and questions
in this Discussion Paper on the division of family property.

This Discussion Paper does not represent the final views of the Commission. It is intended to
encourage discussion and public participation in the work of the Commission. Your comments
will assist us in preparing a final report to the Government of Nova Scotia. The final report will
make recommendations on how the law of family property division should be reformed to better
serve the needs of Nova Scotians.

If you would like to comment on the Discussion Paper, you may:
 Send an email to info@lawreform.ns.ca
 Telephone the Commission at (902) 423-2633
 Write to the Commission at the following address:
Law Reform Commission of Nova Scotia
Suite 502 - 1690 Hollis Street
Halifax, Nova Scotia B3J 3J9

In order for us to fully consider your comments before we prepare our Final Report, please
contact us by:

August 31, 2016
Please note that the Final Report will list the names of individuals and groups who make
comments or submissions on this Discussion Paper. Unless comments are marked confidential,
the Commission will assume respondents agree to the Commission quoting from or referring to
comments given. Respondents should be aware that the Nova Scotia Freedom of Information
and Protection of Privacy Act may require the Commission to release information, including
personal information, contained in submissions.
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SUMMARY

Nova Scotia’s Matrimonial Property Act1 governs the division of married spouses’ and
registered domestic partners’ property at the end of the relationship. Under the Act, a couple’s
matrimonial assets are presumptively divided 50-50. The presumption of equal division applies
to matrimonial assets which are in both names, or in the name of one of the spouses or partners
only. Matrimonial assets may be unequally divided if a court is persuaded that an equal division
would be unfair or unconscionable.
Under the Act, “the matrimonial home or homes and all other real and personal property
acquired by either or both spouses before or during their marriage,”2 are presumptively included
in a division, subject to specific exclusions. The presumptive exclusions include business assets,
reasonable personal effects, legal damages, insurance settlements, property which the spouses
have agreed to exclude from division, and property acquired by a spouse after separation. Gifts,
inheritances and trusts are also presumptively excluded, except to the extent that they are used
for the benefit of the family. These assets are only presumptively excluded from an equal
division - they may still be divided, if a court orders their division because it would be unfair or
unconscionable not to do so.
The Matrimonial Property Act has not been amended since its introduction in 1980. It is now
significantly out-of-date in comparison with family property regimes in other jurisdictions in
Canada.
Calls for reform of the Matrimonial Property Act have emphasised a number of issues,
including family property rights for common law couples, the presumptive exclusion of business
assets from an equal division, the presumptive equal division of pre-matrimonial assets, and the
Act’s treatment of pensions.3 Nova Scotia is one of the only provinces to exempt business assets
from a presumption of equal division – an exemption that is hard to rationalize in light of the
purposes of matrimonial property legislation. Pensions are considered matrimonial assets, but
there is some inconsistency between the Matrimonial Property Act and Nova Scotia pension
legislation in terms of how pension assets should be divided. Finally, Nova Scotia is one of only a
handful of jurisdictions in Canada that continues to include pre-matrimonial assets in a
presumptive equal division.
Other areas of concern include division of debts, treatment of other non-matrimonial assets
(e.g., gifts and inheritances, personal injury settlements, and accident and disability insurance

1

RSNS 1989, c 275.

2

Ibid, s 4(1).

See, e.g., DA Rollie Thompson, Never Trust a Statute Over 30? (Halifax: Matrimonial Property Act @
30 Conference, Canadian Bar Association, 15 October 2010).
3
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benefits), enforceability of marriage contracts, interaction of matrimonial property legislation
with estate plans and succession rights, and rights in connection with bankruptcy proceedings.
A number of societal changes have altered the face of separation and divorce in Nova Scotia.
While couples with children are still a popular family form in Nova Scotia, at 22.7% of census
families in 2011, couples without children were a more popular family form in Nova Scotia at
32.8%.4 Married couples in general are not as prominent as they once were in Nova Scotia.
Married couples made up 83.7% of census families in Nova Scotia in 1981, but only 68.5% of
census families in 2011.5 By contrast, the incidence of common law families, including common
law families raising children, has been steadily growing in Nova Scotia since 1981, from 4.2% to
14.2% in 2011.6
Changes are also occurring within the married family. Greater incidence of divorce is leading to
a greater prevalence of blended or step families in married households as spouses are entering
into second and third marriages. Legally-recognized same-sex marriage and greater acceptance
of same-sex couples are increasing the prevalence of same-sex married families in Nova Scotia.
In 2011, there were 1205 same-sex married spouses in Nova Scotia.7 Representing 0.3% of all
census Nova Scotia married spouses in 2011,8 this is in keeping with the Canadian average.9 The
prevalence of same-sex marriage is steadily growing in Canada,10 and it is reasonable to assume
that same-sex marriages will steadily increase in Nova Scotia, as well.11

Statistics Canada, Focus on Geography Series, 2011 Census – Nova Scotia, online:
<http://
www12.statcan.gc.ca/census-recensement/2011/as-sa/fogs-spg/Facts-pr-eng.cfm?Lang=Eng&GC=12 >.
4

5 Statistics Canada, Visual Census – Families, households and marital status, Nova Scotia, online:
<http://www12.statcan.gc.ca/census-recensement/2011/dp-pd/vc-rv/index.cfm?Lang=ENG&VIEW=D&
CFORMAT=jpg&GEOCODE=12&TOPIC ID=3>.

Ibid.

6

Statistics Canada, 2011 Census of Canada: Topic Based Tabulations – Families, households and marital
status, Nova Scotia, online: <.https://www12.statcan.gc.ca/census-recensement/2011/dp-pd/tbt-tt/Rpeng.cfm?TABID=2&LANG=E&APATH=3&DETAIL=0&DIM=0&FL=A&FREE=0&GC=0&GID=1098907
&GK=0&GRP=1&PID=102659&PRID=0&PTYPE=101955&S=0&SHOWALL=0&SUB=0&Temporal=2011
&THEME=89&VID=0&VNAMEE=&VNAMEF=&D1=0&D2=0&D3=0&D4=0&D5=0&D6=0>.
7

8

Ibid.

9

Ibid.

Statistics Canada, Portrait of Families and Living Arrangements in Canada: Families, households and
marital status (Ottawa: Ministry of Industry, 2012) at 7-8, online: <http://www12.statcan.gc.ca/censusrecensement/2011/as-sa/98-312-x/98-312-x2011001-eng.pdf >.
10

11

Ibid at 8.
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The age at which couples are entering marriage is also increasing. Assumptions about the
amount of property and debt that each partner may bring into a marriage may no longer be as
relevant.
Gender roles are changing as well. There has been a significant change in women’s social and
economic positions in Canadian society since 1980, when the Matrimonial Property Act was
introduced. On the other hand, while these social and economic shifts in gender roles within
marriage are significant, women remain more likely than men to end up in poverty, particularly
after divorce. Women still do not have pay equity with men and they continue to have lower
attachment rates to the labour market. They continue to undertake more work inside the home
than men.
Family property reform must be attendant to the economic and personal realities of partners
and their children upon relationship breakdown. Family law litigation is time consuming and
expensive, and it takes an emotional toll on the families involved. A recent report by the Action
Committee on Access to Justice in Civil and Family Matters recommended that family law
statutes should encourage consensual dispute resolution processes and agreements as the norm
in family law, and that their language should reflect that orientation.12 Among the Committee’s
recommendations were calls for simplifying laws and procedures, and less discretion for courts,
especially with regard to smaller amounts of money.13
Besides stronger promotion of settlement, access to justice may also require more public legal
education for family law disputants. The incidence of self-represented litigants is increasing.14 It
is important to promote easily-understandable and accessible public legal and financial
education in order that participants in the family justice system understand their rights and
responsibilities. Reform of Nova Scotia’s matrimonial property regime would be incomplete
without attention to the various ways in which the law, and the administration of justice may be
limiting access to effective justice.
The Commission decided to review the Matrimonial Property Act in December 2012. After
extensive preparatory research and consultation, we convened a 7-member advisory group
which included one of Canada’s foremost academic experts on family law, Nova Scotia family
law practitioners, a judge of the Nova Scotia Supreme Court (Family Division), and a chartered
Action Committee on Access to Justice in Civil and Family Matters, Meaningful Change for Family
Justice: Beyond Wise Words, Final Report of the Family Justice Working Group (April 2013) at 56-57,
online:
<http://www.cfcj-fcjc.org/sites/default/files/docs/2013/Report%20of%20the%20Family%
20Law%20WG%20Meaningful%20Change%20April%202013.pdf>.
12

13

Ibid at 58-59.

See Julie Macfarlane, The National Self-Represented Litigants Project: Identifying and Meeting the
Needs of Self-Represented Litigants: Final Report (May 2013), online: <http://www.lsuc.on.ca/
uploadedFiles/For the Public/About the Law Society/Convocation Decisions/2014/Selfrepresented project.pdf>.
14
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accountant who specializes in family property division. The group met through the winter and
spring of 2014. We convened a second advisory group to deal with issues that arise when family
property is divided after a spouse has died. That group met through the winter of 2015.
With the assistance of both advisory groups we have developed the proposals in this paper. We
invite comments and suggestions as to how family property law may best serve the needs of
Nova Scotians. Among other things we propose, for discussion purposes:
1. Common law partners should be entitled to make a claim for division of family property
on substantially the same basis as married spouses. Common law partners should be
eligible to make a claim after two years continuous cohabitation.
2. The value of assets and debt acquired prior to cohabitation should be presumptively
excluded from division;
3. Business assets should not be presumptively excluded from division;
4. Trusts set up by a third party for the benefit of one spouse or partner should be
presumptively excluded from division regardless of whether the trust has been used for a
family purpose;
5. Debt which is incurred in the name of both spouses or partners, or by one spouse or
partner for a family purpose, should be presumptively subject to equal division;
6. Where one spouse or partner has died, and the surviving spouse or partner makes an
application for division, property received by the surviving spouse or partner from the
estate of the deceased spouse or partner should count towards the spouse or partner’s
family property entitlement.

1.1.

List of Proposals

Our proposals and questions for discussion are as follows:
Information and access
1.

The Government of Nova Scotia should develop and disseminate public legal education
materials and programs about the rights and responsibilities of spouses and partners in the
new family property regime.

2.

New family property legislation should require legal counsel acting for a spouse or partner
who is party to an application pursuant to the legislation, where appropriate, to:
a) discuss with the spouse the advisability of using alternative methods to resolve the
matters that are the subject of the application; and

12
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b) inform the spouse of the collaborative law services and mediation services known to
him or her that might be able to assist the spouses in resolving those matters.
3.

The Government of Nova Scotia should provide funding and support for greater access to
justice for Nova Scotians, including greater access to legal advice and free or subsidized
consensual dispute resolution of family property matters where appropriate, for persons
who do not currently qualify for legal aid and cannot otherwise afford these services.

General Reforms
4.

New family property legislation should continue to provide for a division of property model,
and not an equalization regime.

5.

Family property legislation should recognize the following principles and goals in its
preamble:
a) Childcare, household management and financial support are the joint responsibilities
of spouses, registered domestic partners and common law partners; spouses and
partners are presumed to have made an equal contribution to the relationship, financial
and otherwise, that presumptively entitles each equally to the family assets;
b) The orderly and equitable settlement of the affairs of the spouses and partners upon
the termination of a relationship is an important objective of the law;
c) The settlement of the affairs of the spouses and partners upon the termination of a
relationship should be on a consensual basis wherever possible;
d) Spouses and partners have mutual obligations in family relationships including the
responsibility of parents for their children.

6.

The definition of “spouse” in family property legislation should no longer refer to “either of
a man and woman” but should reflect the common law definition of marriage as the union
of two persons to the exclusion of all others.

7.

The provisions of the new legislation should reflect the inclusion of registered domestic
partners in the family property regime.

Disclosure
8.

New family property legislation should require that every party to a family property dispute
has a duty to provide to the other party full and complete financial disclosure for the
purposes of resolving a family property dispute.

9.

The legislation should not require a statement or affidavit of property. Matters regarding
the timing, scope and enforcement of disclosure obligations should be left to rules of court.

10. Rules of court should permit a party to waive disclosure from another party.
13
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11. Rules of court should provide that a material change in the information previously
disclosed (e.g., the value of an asset) must be disclosed.
12. Rules of court should provide for a variety of enforcement powers of the court when a party
fails to make full disclosure, including drawing an adverse inference against that party,
requiring the party to post security, and requiring payment of the other party’s costs and
expenses.
13. Parties who fail to make full disclosure should be subject to a fine or payment not exceeding
$5000.
14. Public legal information should explain disclosure obligations in the context of family
property proceedings. This should include disclosure required when negotiating marriage
contracts, cohabitation contracts, and separation agreements.
Common Law Couples
15. Common law couples should be included in Nova Scotia’s legislative regime of presumptive
equal division of family assets.
16. The Matrimonial Property Act should be retitled the Family Property Act.
17. Common law partners and registered domestic partners should not be included in the
definition of “spouse” under the Act.
18. Public legal education materials should explain the legal rights of common law partners and
registered domestic partners. Education materials should advise cohabitants of the option
to register their domestic partnership and highlight the consequences this will have for
rights to property when one partner has died.
19. Family property legislation should apply to common law couples in the same way as to
married couples and registered domestic partners.
20. A “common law partner” should be defined for the purposes of family property legislation
as a person who is cohabiting or has cohabited with another person in a conjugal
relationship continuously for a period of not less than two years.
Question for discussion: Should the legislation set out what factors constitute “conjugality”
for the purposes of establishing a common law relationship?
Question for discussion: Should the legislation provide that a relationship will qualify as an
eligible common law relationship regardless of duration if the partners are together the
natural or adoptive parents of a child?
21. Family property legislation should require a common law partner, registered domestic
partner or former domestic partner to bring an application for division no later than 24
months following the date of separation, unless a court order or domestic contract provides
otherwise.
14
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22. The 24-month limitation period should not operate where the delay in bringing a claim is
due to circumstances beyond the claimant’s control.
23. Public education materials should ensure that common law partners and domestic partners
are aware of the operation of the limitation period.
Property to be divided
24. The net value of property owned by a spouse, registered domestic partner, or common law
partner prior to cohabitation should be presumptively excluded from an equal division.
25. The legislation should define the exclusion of pre-cohabitation values according to the
earlier of the date when the spouses, common law partners or registered domestic partners
began to live together in a conjugal relationship, or their marriage.
26. Family property legislation should not exclude business assets from a presumptive equal
division of family assets.
27. The court should be permitted to order, or the parties to agree, that a spouse, common law
partner or registered domestic partner may be paid the value of the spouse or partner’s
portion of a business asset, in lieu of a divided portion of the asset itself.
28. Family property legislation should not include a provision that where a corporation holds
an asset that would otherwise be a family asset, shares in the corporation owned by one
spouse or partner with equal value to the asset are family assets.
29. Family property legislation should presumptively exclude from an equal division gifts and
inheritances received by one spouse, common law partner or registered domestic partner
from a person other than the other spouse or partner.
30. Gifts and inheritances received by one spouse or partner from a third party should be
included as family assets to the extent they are used for the benefit of both spouses or
partners, or their children.
31. Family property legislation should expressly include in a presumptive equal division a
beneficial interest in property, whether vested or contingent.
32. Family property legislation should presumptively exclude from an equal division:
a) property which would be excluded as a non-family asset (e.g., a gift or inheritance)
which is held in trust for the benefit of a spouse or partner;
b) a spouse or partner’s beneficial interest in a trust to which the spouse or partner has
not contributed and which is settled by a person who is not the spouse or partner.
33. A spouse or partner’s interest in a third party trust should not be included as a family asset
regardless of whether the trust has been used for the benefit of both spouses or partners or
their children.
15
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34. The increase in value of a spouse or partner’s interest in a third party trust during the
parties’ cohabitation should not be included in a presumptive equal division.
35. Family property legislation should expressly include as a family asset property, other than
property which is otherwise excluded from the definition of family assets, which has been
contributed by a spouse, registered domestic partner, or common law partner, to a trust in
which:
a) the spouse or partner has a beneficial interest, contingent or vested;
b) the spouse or partner has a power to transfer to himself or herself that part of the trust
property, or
c) the spouse or partner has a power to terminate the trust and, on termination, that part
of the trust property reverts to the spouse.
36. Family property legislation should provide that a trust interest shall be valued according to
its fair value, taking into account (as appropriate depending on the nature of the interest)
the prior use of the trust, the number of beneficiaries and their expected lifespans, expected
performance of the assets, expected or potential payout date and value, and other factors
and evidence that may be relevant.
37. The legislation should exclude from a presumptive equal division awards and settlements of
damages for personal injury or loss, and insurance payments, other than an award,
settlement or payment that represents compensation for loss to both spouses or partners, a
family asset, or lost income or pecuniary loss during the couple’s cohabitation.
38. The exclusion should not extend to assets acquired for the benefit of both spouses or
partners or their children from the conversion of an award or settlement for personal injury
or loss or insurance payment.
Question for discussion: To what extent should lump sum payments from disability benefit
programs (e.g., Workers Compensation) be divisible as family assets?
39. Family property legislation should exclude from a presumptive equal division of family
assets reasonable personal effects of one spouse or partner, including clothing, footwear
and outerwear, and personal care items, including medication and personal assistive
devices.
40. Family property legislation should exclude from a presumptive equal division property and
debt acquired post-separation, except to the extent they are derived from family assets or
debt or from the disposition of family assets or debt.
41. The Act should provide that, subject to the court’s order or the agreement of the parties,
assets and debt to be divided shall be valued as of the date of division, except that:
1)
Post-separation changes in value that derive from consumption through usage of
a depreciating asset by one spouse or partner only should not be shared;
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2)
Post-separation changes in value that derive from the effort of one spouse or
partner only should not be shared;
3)
Separation date assets and debts that no longer exist at trial and have not been
replaced or substituted for should be valued as of the date of separation.
42. Public legal education materials should clarify for self-represented persons that the value of
property may include notional disposition costs.
43. Public legal education materials should clarify for self-represented persons under what
situations these costs are likely to be incurred and what sort of costs may be included.
The Family Home
44. Family property legislation should not deem a spouse or partner to have a property interest
in the family home upon marriage, registration of a domestic partnership or the beginning
of an eligible common law relationship.
45. The provisions of the Matrimonial Property Act extending equal possessory rights, as well
as rights against unilateral disposition or encumbrance, and rights of redemption and
notice, during the marriage should be included in new family property legislation.
46. Family property legislation should provide that the equal possession rights of a common
law partner, registered domestic partner or former domestic partner who does not have an
interest in the family home or homes should expire two years after the parties cease to
cohabit.
47. Family property legislation should provide that an affidavit of status which deems a
property not to be a family home may be made by a spouse’s or partner’s substitute decision
maker for property, to the best of his or her knowledge and belief.
48. Family property legislation should expressly confirm that liens and judgments are
encumbrances subject to the court’s remedial power to set them aside, in whole or in part,
in appropriate cases.
49. Family property legislation should provide for the court’s authority to set aside any
disposition or encumbrance and revest it upon “such terms and subject to such conditions
as the court considers appropriate.”
50. Family property legislation should expressly confirm the court’s authority to impose less
sweeping remedies, including a determination of the extent of one or both spouses’ or
partners’ interest in the home which the charge may encumber, and priority as between the
charge and a spouse or partner’s interest.
Question for discussion: What other limitations, if any, should be placed on the court’s
power to set aside or vary an encumbrance?
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51. Family property legislation should provide that where the parties cannot agree a judge may
make an order for exclusive possession in favour of one spouse, registered domestic
partner, or common law partner where:
(a) it is in the best interests of the children affected; or
(b) cohabitation between the spouses or partners has become intolerable.
52. The legislation should provide that in making an order for exclusive possession the court
shall consider:
(a) any existing support orders or orders for division;
(b) the financial position of both spouses or partners;
(c) any agreement between the parties;
(d) the availability other suitable and affordable accommodation;
(e) any violence committed by a spouse or partner against the other spouse or partner or
the children; or
(f) any other relevant fact or circumstance.
53. Family property legislation should provide that where one spouse or partner has occupied
or will occupy the family home to the exclusion of the other spouse or partner, the court
may order the occupying spouse or partner to pay to the other such periodic or other
payments as the court shall decide.
54. Provision for occupation rent should not depend on whether an order for exclusive
possession has been made.
55. The legislation should confirm that the common law remedy of occupation rent does not
apply in respect of a family home.
56. The legislation should provide that in deciding an application for occupation rent, the judge
may consider the following:
a) the timing of notice of a claim for occupation rent;
b) the duration of the spouse, registered domestic partner, or common law partner’s
occupancy of the home;
c) inability of the non-resident spouse or partner to realize on the equity in the property
during the exclusive possession of the other spouse or partner;
d) any reasonable credits to be set off against the occupation rent;
e) any other competing claims in the litigation; and,

18

Discussion Paper: Division of Family Prope rty

May 2016

f) any other relevant fact or circumstance.
57. Family property legislation should not exclude a leasehold interest from the definition of a
family home.
58. The legislation should provide that if a family home is leased by one or both of the spouses,
registered domestic partners, or common law partners under an oral or written lease and
the Court makes an order giving possession of the family home to one spouse, registered
domestic partner, or common law partner, that spouse or partner is deemed to be the
tenant for the purposes of the lease.
59. The pre-cohabitation value of a family home should not be subject to a presumptive equal
division. Like other pre-cohabitation property values it should be presumptively excluded
from division.
Family Debt
60. Family property legislation should provide that family debt means debt which:
(a) exists at the date of separation, was incurred during the couple’s cohabitation, and
was:
(i) incurred in the names of both spouses, registered domestic partners or common
law partners; or,
(ii) incurred in the name of one spouse or partner for a family purpose; or,
(b) was incurred after the date of separation for the purpose of preserving or maintaining
family assets.
61. The legislation should provide that the party claiming that a debt incurred during
cohabitation is a non-family debt bears the burden of showing that the debt was not a
family debt.
62. Family property legislation should provide that family debt is to be divided on a
presumptively equal basis.
63. The legislation should provide that the court may order an unequal division of family debt,
or the division of non-family debt, where it would be unfair or unconscionable to divide
family debt in equal shares.
64. The legislation should provide that where the parties cannot agree the court may make an
interim order dividing responsibility for servicing family debt after separation.
65. The legislation should provide that the court may give credit to a spouse or partner for
unequal amounts spent in the service of debt after separation, if it is shown that the spouse
or partner has serviced a greater part of the debt than the other spouse or partner, and that
this is not reflected in a spousal support order or agreement.
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66. Family property legislation should provide that where family debt exceeds family assets, the
court may make an order for unequal division of debt, considering each party’s respective
ability to pay for the debt.
67. Family property legislation should provide that family debt may include a liability
contingent on the happening of a future event.
68. The legislation should provide that the court may order a contingent liability to be divided
on an “if and when” basis.
69. The legislation should permit the court to order an unequal division of a contingent
liability, considering each party’s current and prospective ability to pay.
Unequal Division
70. Family property legislation should provide that a court may order a division of family assets
and family debts that is not equal, or a division of property that is not a family asset, or debt
that is not a family debt, where the court is satisfied that the division of family assets and
family debts in equal shares would be unfair or unconscionable.
71. Family property legislation should provide that in deciding whether an equal division of
family assets and family debts is unfair or unconscionable, the court shall take into account
the following factors:
a) the unreasonable impoverishment by either spouse or partner of the family assets;
b) the value of family debts and the circumstances in which they were incurred,
particularly in circumstances where family debts exceed family assets;
c) a domestic contract between the spouses or partners;
d) the length of time that the spouses or partners have cohabited with each other;
e) the date and manner of acquisition of assets;
f) the contribution by one spouse or partner to the education or career potential of the
other;
g) the needs of a dependent child including a dependent adult child;
h) the contribution made by each spouse or partner to the relationship and to the welfare
of the family, including any contribution made as a homemaker or parent;
i) all taxation consequences of the division of family assets.
Domestic Contracts
72. Family property legislation should refer generally to domestic contracts, including marriage
contracts, cohabitation agreements, and separation agreements.
73. Marriage contracts, cohabitation agreements and separation agreements should be defined
separately in the legislation.
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74. Family property legislation should provide that the court may vary a domestic contract
where any term of the contract is unconscionable, unduly harsh on one party or fraudulent.
75. Family property legislation should not require independent legal advice as a condition for a
valid domestic contract.
Pensions
76. The portion of a spouse, registered domestic partner, or common law partner’s pension
benefits attributable to pre-cohabitation service should be presumptively excluded from an
equal division.
Question for discussion: Should provincial pension legislation be amended to permit a nonmember spouse or partner to receive greater than fifty per cent of the member’s pension?
Family Property on Reserve
77. New family property legislation should confirm that it does not apply to real property on
reserve in Nova Scotia.
78. Public legal education materials should raise awareness about the differences between the
Family Homes on Reserves and Matrimonial Interests or Rights Act and the family
property regime off reserve.
Question for discussion: What problems occur in the interaction between the two Acts,
particularly where a couple owns property on reserve and off reserve?
Question for discussion: How should new provincial family property legislation address the
interaction?
Bankruptcy
Question for discussion: Should family property legislation provide that on separation each
spouse, registered domestic partner, or common law partner, regardless of title, shall have a
one half undivided interest as tenant in common in all family assets?
Question for discussion: Should family property legislation instead provide that on
separation each spouse, registered domestic partner, or common law partner, regardless of
title, shall have a right to a one half undivided interest as tenant in common in the family
home or homes?
79. Public legal education materials should advise that payments to effect a division of property
are liable to discharge through bankruptcy.
Death of a Spouse or Partner
80. Family property legislation should provide that the estate of a deceased spouse, registered
domestic partner, or common law partner may not initiate an application for division of
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family property where there were no grounds for an application (e.g., separation, petition
for divorce, death of the other spouse) prior to the spouse or partner’s death.
81. The legislation should permit the estate of a deceased spouse or partner to continue an
application made by the deceased spouse or partner before his or her death.
82. The legislation should permit the estate of a deceased spouse or partner to bring an
application for a division where there were grounds for an application while the spouse or
partner was still alive.
83. Family property legislation should provide that, subject to any express direction in a will,
on the death of a spouse, registered domestic partner, or common law partner the surviving
spouse or partner should be entitled to either a division of family property or entitlements
under the deceased spouse or partner’s will, but not both.
84. Family property legislation should provide that on the death of a spouse or registered
domestic partner, the surviving spouse or partner should be entitled to either a division of
family property or entitlements pursuant to the Intestate Succession Act, but not both.
85. The Intestate Succession Act should be reviewed, to ensure that it is fulfilling the purpose of
financially providing for the surviving spouse upon the death of the intestate.
86. Family property legislation should expressly provide for the division of family property
upon the death of one spouse or partner, rather than leaving family property claims to be
decided under the Testators’ Family Maintenance Act.
87. Family property legislation should provide that upon the death of a spouse, registered
domestic partner, or common law partner, the surviving spouse or partner must elect
between:
(a) his or her entitlements under the deceased spouse or partner’s will or by intestacy, or
(b) a division of family property.
88. The legislation should provide that where the surviving spouse or partner elects to make a
claim for division, subject to any direction in the deceased spouse or partner’s will, the
spouse or partner will receive his or her entitlements under the will or by intestacy (for
spouses and registered domestic partners), plus whatever property is needed to ensure an
equal division of family assets.
89. The legislation should provide that the surviving spouse or partner may receive his or her
entitlement to an equal division of family assets, as well as the gifts made to him or her in
the deceased spouse or partner’s will, if the will expressly provides for that result.
90. The legislation should provide that a spouse, registered domestic partner, or common law
partner who elects a family property division should not be permitted to act as the personal
representative of the deceased spouse or partner’s estate in matters relating to the family
property claim.
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91. The legislation should provide that where a spouse, registered domestic partner, or
common law partner elects a family property division on the death of a spouse or partner,
the Act’s provisions for an unequal division do not apply.
92. Public legal education materials should highlight the options available to a surviving spouse
or partner and their consequences in different factual scenarios. They should explain the
option for a testator to provide in the will that the surviving spouse or partner may have his
or her entitlement under the will, in addition to a family property claim.
93. Family property legislation should provide that the presumption of resulting trust should
apply in questions of ownership between spouses and partners where property is not held
by them as joint tenants, but the presumption of advancement should be maintained for
property held in the name of spouses and partners as joint tenants, including money on
deposit in the name of both spouses or partners.
94. Family property legislation should provide that, where one spouse or partner has died, the
full value of life insurance proceeds, less any contingent tax liabilities, paid or payable to the
surviving spouse or partner as a result of the death of the other spouse or partner, will be
included as a family asset.
95. Family property legislation should provide that, where one spouse or partner has died, the
portion of the cash surrender value of a life insurance policy on the life of the deceased
spouse or partner paid or payable to a third party, corresponding to the cohabitation of the
parties, will be included as a family asset.
96. The legislation should presumptively exclude from an equal division life insurance proceeds
paid or payable to any person on the death of the deceased spouse, if the purpose of the
policy is to satisfy a child or spousal support claim, or any other debt, liability or obligation
the deceased had during his or her lifetime, or to compensate for the loss of the deceased in
respect of a business undertaking.
97. Public legal education materials should explain the treatment of life insurance under the
new legislation.
Question for discussion: Should the legislation expressly permit a spouse or partner to
indicate in writing that upon his or her death the surviving spouse or partner shall
receive life insurance proceeds as well as a division of family property?
Question for discussion: Should the legislation presumptively exclude from division the
value of any ownership interest of the deceased spouse or partner in a business which is
attributable to a key person life insurance policy?
98. Family property legislation should provide that, where one spouse or partner has died, any
benefit, payment or other property, less any contingent tax liability, which the surviving
spouse or partner has received or will receive by right of survivorship or otherwise as a
result of the death of the other spouse or partner will be included as a family asset.
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Question for discussion: Should the legislation expressly permit a spouse or partner to
indicate in writing that upon his or her death the surviving spouse or partner shall receive
property passing outside his or her estate, as well as a division of family property?
99. Family property legislation should provide that, where one spouse or partner has died, the
value of any benefit, payment or other property, less any contingent tax liability, which a
third party has received or will receive by right of survivorship or otherwise as a result of
the death of the spouse or partner will be included as a family asset for purposes of
calculating the parties’ respective entitlements.
100. Family law disclosure rules and probate rules should require disclosure by the estate of a
deceased spouse or partner, and third parties, of any property, including policies and plans
held by the deceased spouse or partner immediately prior to death.
101. An award or agreement for a family property division in favour of a surviving spouse or
registered domestic partner should take priority over an award made under dependants’
relief legislation.
Conflict of Laws
102. Family property legislation should reproduce the provisions from the Court Jurisdiction
and Proceedings Transfer Act for the territorial jurisdiction of superior courts, including
the factors to consider in declining jurisdiction.
103. Family property legislation should provide that a real and substantial connection to the
proceeding shall be presumed where:
(a) property that is the subject of the proceeding is located in Nova Scotia;
(b) the last common habitual residence of the plaintiff and the defendant was in Nova
Scotia;
(c) the habitual residences of both the plaintiff and the defendant when the proceedings
are commenced are in Nova Scotia; or,
(d) a petition with respect to the marriage of the plaintiff and defendant has been validly
issued under the Divorce Act (Canada) in Nova Scotia.
104. The legislation should permit the court to decline jurisdiction on the basis of “any other
circumstances the court considers relevant”.
Question for discussion: Are there other factors which should presumptively ground a real
and substantial connection for the purpose of assuming territorial competence?
105. Family property legislation should provide that where a court has territorial competence to
entertain a proceeding relating to family property, some of which is located outside of Nova
Scotia, the court may:
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a) reapportion entitlement to family property within Nova Scotia to compensate for
rights in family property located outside Nova Scotia;
b) order the party who has legal title to family property located outside Nova Scotia to
pay compensation to the other party in lieu of division;
c) make an order in connection with family property located outside of Nova Scotia that
is enforceable against the party that owns the family property, including an order
preserving the property, respecting possession of the property or requiring the owner to
convey or charge all or part of the owner's interest in it to the other party; or,
d) if the internal law of the territory in which the family property is located allows for the
recognition and enforcement of an order for non-monetary relief made by a court of
another territory, make an order for non-monetary relief.
106. Family property legislation should provide that:
(a) Where the spouses, registered domestic partners or common law partners have made
a domestic contract setting out a choice of law rule, the terms of the contract will govern
which territory’s laws apply to the division of family property;
(b) Where the spouses or partners have not made a domestic contract as provided in (a),
the substantive rights of the spouses or partners in a family property proceeding will be
determined by:
(i) the internal law of the territory where the parties had their last common habitual
residence;
(ii) if the parties’ last common habitual residence is located outside Canada and is
not the territory most closely associated with the marriage or common law
relationship, or registered domestic partnership, the internal law of the territory that
is most closely associated with the marriage, common law relationship or registered
domestic partnership; or,
(iii) if there is no place where the parties had a common habitual residence, the
internal law of the territory where the plaintiff last habitually resided.
107. The legislation should provide that subject to the terms of a domestic contract setting out a
choice of law rule, if the internal law of the territory in which the plaintiff and defendant
first had a common habitual residence during their marriage provides that some or all of
their family property is held in a regime of community of property, then regardless of a
change of residence, their rights in the family property that is subject to the regime of
community of property shall be determined by the law of that territory.
108. Family property legislation should provide that if spouses, registered domestic partners or
common law partners make a domestic contract respecting the division of family property
or debt, the substantive rights of the spouses or common law partners regarding the
division of property and debt will be determined by the agreement.
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109. The legislation should provide that the enforcement of a domestic contract is subject to any
restriction that the proper law of the relationship places on the ability of spouses or
partners to determine the division of family property or debt by agreement.
Question for discussion: Should a Nova Scotia court which has assumed jurisdiction over a
family property proceeding be permitted to refuse to enforce a term of a domestic contract
on the basis that it is unconscionable or unduly harsh, even if Nova Scotia law is not the
proper law of the relationship?
110. The definition of “spouse” should include reference to a marriage that is actually or
potentially polygamous, if it was celebrated in a jurisdiction whose system of law recognizes
it as valid.
Transition
111. Family property legislation should provide that unless spouses or registered domestic
partners agree otherwise, a proceeding respecting property division started under the
Matrimonial Property Act must be continued under the Matrimonial Property Act as if the
Matrimonial Property Act had not been repealed.
112. The new law should apply to common law partners or former common law partners
regardless of whether the relationship reached the qualifying conditions (e.g., two years
continuous cohabitation) or the parties separated prior to the new law coming into effect.
113. The legislation should expressly confirm that a common law partner may make an
application under the new law, provided that the application is brought within the
applicable limitation period (24 months) following separation.
Question for discussion: Should the legislation permit a common law partner to convert an
application in respect of family property brought under the common law (e.g., for unjust
enrichment) to an application for a statutory division of property under the new legislation?
114. The legislation should not require that a proceeding concerning the enforcement of a
marriage contract or cohabitation agreement made prior to the new law coming into effect
must be started or continued under the former law.
115. The legislation should require that a proceeding concerning the enforcement of a separation
agreement made before the coming into force of the new legislation must be started or
continued under the former law.
1.2.

Definitions

In this paper we use the following terms:
Affidavit - A written statement given as evidence of the truthfulness of the statements made.
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Beneficiary - A person or organization who benefits or profits from certain legal transactions
or transfers - for example from a will, an insurance policy, a trust, etc.
Cohabit – To live together in a conjugal or “marriage-like” relationship.
Common law - Rules of law created and developed by judges through their decisions.
Common law relationship - A spousal relationship between persons who cohabit but have
not gone through a legally recognized form of marriage.
Community of property regime – A legal system of matrimonial property ownership which
deems all assets of the couple to be held jointly on marriage, except for gifts and inheritances to
one of them from a third party.
Conjugal relationship - a relationship which is ‘marriage-like’, having regard to the extent of
cohabitation, sexual and personal conduct, sharing of household responsibilities, social
activities, economic support and integration, and other factors.
Deferred sharing regime – A legal system of family property ownership that requires
property held by the either of the spouses or partners to be shared 50-50 only at the end of the
relationship.
Estate - All of the assets and liabilities belonging to a person - commonly used in reference to
the property of a person who is deceased or legally incapacitated.
Family assets - All property owned by either or both spouses or partners, which will be
presumptively included in a division of property under new family property legislation proposed
in this paper. Under the Matrimonial Property Act these are referred to as matrimonial assets,
but in that context the term is not applicable to the property of common law partners.
Family property – All property owned by either or both spouses or partners, whether
presumptively included or presumptively excluded from a division of property under new family
property legislation proposed in this paper. Under the Matrimonial Property Act this is referred
to as matrimonial property, but in that context the term is not applicable to the property of
common law partners.
Former domestic partner – A person who was party to a registered domestic partnership
(see below), where the partnership has been terminated pursuant to the Vital Statistics Act.
Immovable property – Property that cannot be moved, such as land or a house.
Matrimonial assets – All property owned by either or both spouses or partners, which is
presumptively included in an equal division of property under the Matrimonial Property Act.
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Matrimonial property – All property owned by either or both spouses or partners, whether
presumptively included or presumptively excluded from a division of property under the
Matrimonial Property Act.
Non-matrimonial assets – Property presumptively excluded from an equal division of
property under the Matrimonial Property Act. Excluded classes of assets are listed at section
4(1) of the Matrimonial Property Act, including gifts, inheritances, trusts, an award or
settlement of damages in favour of one spouse, reasonable personal effects of one spouse,
business assets, property exempted under a contract or real or personal property acquired by
one spouse after separation.
Partner – A person who is either a common law partner or a registered domestic partner.
Presumption of advancement – A presumption of law that a transfer of property absent
consideration is meant to be a gift. Where the presumption applies, a court is permitted to
assume that a transfer of property from one spouse to another spouse, without anything in
return, is intended to be a gift. The presumption may be rebutted by evidence that the transferor
intended the transfer to be as a loan, or to have created a trust.
Presumption of resulting trust – A presumption of law that a transfer of property absent
consideration is meant to create a trust for the benefit of the transferor. Where the presumption
applies, a court is permitted to assume that a transfer of property from one spouse to another
spouse, without anything in return, is intended to put the receiving spouse in the position of a
trustee with regard to the property, to hold it for the benefit of the transferring spouse.
Registered domestic partnership – A conjugal relationship between two people, regardless
of their sex, who are not married, and who have made a declaration which is registered in a
provincial registry. Registering a domestic partnership declaration provides many of the same
rights and obligations that apply to married partners.
Separate property regime – A legal system of matrimonial property ownership in which
married spouses hold property separately from one another. Married persons are free to do with
their property as they like and they may take on debt in their own names. Nova Scotia has a
separate property regime where spouses only gain an interest in matrimonial property at the
end of the marriage (see “deferred sharing of property regime”).
Unjust enrichment – A legal rule which provides a remedy where one person has benefited
another by some effort or contribution and it would be unjust to allow the person to keep the
benefit without compensation. Now frequently employed in Canada to ground a claim by one
common law partner for compensation from the other because of uncompensated effort and
contribution during the relationship.
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Pursuant to the common law doctrine of coverture, when a woman married a man her legal
personality was subsumed to that of her husband. The doctrine of marital unity holds that at
law, a husband and wife are one person. As explained by Sir William Blackstone in his
Commentaries on the Laws of England: “the very being or legal existence of the woman is
suspended during marriage, or at least is incorporated and consolidated into that of the
husband; under whose wing, protection and cover, she performs everything.”15
The consequences of coverture were far reaching for married women: a woman could not hold,
acquire or dispose of personal property in her own name. While a married woman could hold
real property, she lost the ability to manage that property and to keep rents therefrom. 16 She
could not keep her own wages, acquire or satisfy debts, or enter into contracts on her own unless
these contracts were for goods and services for the household.17 This meant that a woman was
not able to work for wages outside the home without her husband’s consent, nor was she able to
conduct business in her own name. Married women were not able to bring legal proceedings in
their own names and conversely were not able to be sued in contract or tort in their own names,
but had to be joined with their husbands.18 Women were not able to have a domicile that was
different from their husbands’. Therefore, if a man left the province and his wife refused to leave
with him, her refusal to leave would constitute legal desertion.19
Women were not able to make wills in their own name without the consent of their husbands.20
If a wife died before her husband, his right of curtesy at common law provided that he would
gain a life interest in all real property that she owned at the time of her death. Upon the
husband’s death, the wife’s property then passed to her heirs. The husband’s right was
conditional upon a child of the marriage being born alive and living while the mother was still
William Blackstone, Commentaries on the Laws of England, 4 vols (Oxford 1765-1769), book 1, chapter
15, at 442.
15

Constance Backhouse, “Married Women’s Property Law in Nineteenth-Century Canada” (1988) 6 L &
History R 211 at 213.
16

Lilias M Toward, QC, Development of Matrimonial Property Law in England and Nova Scotia: An
Historic Perspective (Halifax: Nova Scotia Law Reform Advisory Commission, 1975) at 3.
17

18

Ibid.

Philip Girard & Rebecca Veinott, “Married Women’s Property Law in Nova Scotia, 1850-1910” in Janet
Vey Guildford & Suzanne Morton, eds, Separate spheres : women's worlds in the 19th-century Maritimes
(Fredericton, NB: Acadiensis Press, 1994) 67 at 72.
19

20

Development of Matrimonial Property Law in England and Nova Scotia, supra note 18 at 3.
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alive – even if only for a few brief moments. The requirement for an heir to the wife has been
explained as follows:
There are those who maintain that the original purpose of curtesy was based on
something more than the desire of the surviving father to exclude the lord from wardship
of his minor child. It is possible that the custom grew out of the common sense view that
it was against the child’s and the family’s moral interest that the child should be brought
up to despise his father, the head of the family, knowing that on his mother’s death the
child, as heir of his mother, could turn his father out.21
The common law also provided succession rights to women with respect to their husband’s real
property, called dower. A wife was entitled to a life interest in one-third of the real property her
husband owned during their marriage. Further, she was entitled to live in the matrimonial home
for forty days after her husband’s death (called “quarantine” – being approximately the amount
of time it would take for her portion of real property to be assigned to her).22 Unlike curtesy, it
was not necessary that a child of the marriage was born in order for a wife to be entitled to her
dower.23
The existence of the common law doctrine of coverture in Canada meant that women left by
their husbands without means of support were placed in an extremely vulnerable situation, as
the law provided them no ability to conduct business in their own name or to dispose of
property to support themselves. In the most egregious cases, even where a woman was able to
support herself and her children, the doctrine of coverture dictated that a deserting husband
could return and take the property that the wife had earned in his absence.24
The right of dower as a right to real property was therefore extremely important for widows and
is an example of early welfare legislation. In the rural agrarian economy of 19th century Nova
Scotia, men would often leave their land to their sons – not wives. Without a woman’s right to
dower she could potentially be left destitute.25
Toward the end of the 19th century there was greater recognition of the need for legislation to
allow women to provide for their families and to prevent them from having to rely on poor relief.
This was not just in the case of the husband’s death, but also in cases of marital breakdown,

Lilias M Toward, Dower and Curtesy: A Study Paper (Halifax: Nova Scotia Law Reform Advisory
Commission, 1973) at 41.
21

22

Ibid at 2.

23

Ibid.

24

Backhouse, supra note 16 at 213.

25

Dower and Curtesy, supra note 21 at 34.
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typically by desertion.26 The problem of desertion became more acute in Nova Scotia after 1850
with the increase in out-migration from the province.27
In 1884, Nova Scotia’s Legislative Assembly introduced the Married Women’s Property Act,
1884.28 The new Act expanded upon the separate property rights provided to married women 18
years earlier.29 It was modeled upon similar legislation in Ontario and provided for a married
woman to be able, as of right, to hold and enjoy her property “as if she continued sole and
unmarried” regardless of whether or not she had been deserted by her husband.30 A woman’s
property would be hers to hold and dispose of, free from her husband and any obligations that
he might have to creditors.31 The Act provided that a woman could insure her life, or with his
consent, the life of her husband, that she could keep a separate bank accounts, and that she had
the right to make a will.32
However, a husband was still entitled to the earnings of his wife and children unless he had
registered his consent or the wife had obtained an order of protection disentitling him.33 Nor
could a woman carry on business on her own without an order or the registered consent of her
husband.34 As well, a married woman could not be involved in a legal proceeding without being
joined with her husband, unless he was absent from the province.35 Therefore, while the 1884
Act provided for greater separation as to property, it did not do away with all aspects of the
26

Girard & Veinott, supra note 19 at 74.

27

Ibid at 71.

28

SNS 1884, c 94.

An Act for the Protection of Married Women in Certain Cases, SNS 1866, c 33, s 1-5: The 1866 Act
provided that where a married woman was deserted by her husband “without reasonable cause” and she
was supporting herself, she could make an application to Supreme Court for an order providing for the
protection of the property and earnings she acquired to support herself after her husband’s desertion. An
order of protection had to be entered with the Registrar of Deeds. A woman’s property would thereafter be
protected from both her husband and his creditors and if her husband or his creditors wrongfully
detained her property she could apply to court for restoration of the property plus a penalty worth double
its value. Furthermore, the Act provided that after the granting of an order of protection the wife would be
deemed during her desertion to be in the same position with regard to “property and contracts and suing
and being sued” as if she had been granted a divorce. The Act provided that a husband or his creditors
could apply for a discharge of an order of protection for cause.
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common law doctrines of coverture and marital unity especially as they applied to a woman’s
ability to engage in paid work and conduct business without the consent of her husband. The Act
further provided that a woman would be wholly disentitled to the rights contained in the Act if it
was found that she had committed adultery.36
The common law doctrines of coverture and marital unity were finally overridden by legislation
in Nova Scotia with the Married Women’s Property Act of 1898.37 The 1898 Act provided that
women could sue or be sued in contract or tort in their own name and that they could enter into
contracts with respect to their own property. Furthermore, a woman was entitled to keep her
wages and was no longer required to gain the consent of her husband. She did, however, require
the consent of her husband to carry out her own business.
These late-19th century matrimonial property reforms were revolutionary in the sense that they
provided women with more fully separate legal personhood notwithstanding marriage; however,
they gave no rights to property in the husband’s name, and so did not address the socioeconomic disadvantage generally experienced by women on divorce. A woman now had full legal
personhood to contract, to keep her wages, to hold and dispose of her personal and real
property, and to carry on business in her own name (with her husband’s consent). But only what
she brought into the marriage in her name and only what she acquired during the marriage in
her name would leave with her on relationship breakdown. While women were expected to
undertake the bulk of the work in the home, upon divorce they were not given credit for that
work as having contributed to the overall economic welfare of the family. Even when women
gained greater access to the labour market they earned less than men on average and were less
likely to have amassed property and savings during the marriage.
Agitation by women’s rights advocates in the early-to-mid 20th century across Canada resulted
in the enactment of legislation to ensure that women and children could apply to the court for
relief where the husband had not adequately provided for them upon his death.38 Dependants’
relief legislation was passed to address situations in which women were disinherited by their
husbands in the will, and modern intestate succession legislation was passed to ensure the
surviving spouses and dependants of intestates were provided for, as well.
In 1956, the Nova Scotia legislature introduced the Testators’ Family Maintenance Act,39 to
ensure the financial well-being of spouses and other dependants, and to ensure they did not
become a charge on the state. The Testators’ Family Maintenance Act provided, as it does

36
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today, for the “proper maintenance and support of the dependant” where the testator has failed
to do so.40
A decade later, the legislature passed the Intestate Succession Act - the first “modern” intestate
legislation in Nova Scotia. The introduction of the Intestate Succession Act in 1966 and its
repeal41 of the Descent of Property Act42 established a “preferential share” of $25,000 for the
surviving spouse.43 If the estate was worth $25,000 or less, the spouse of the intestate was
entitled to the whole estate; however, if the estate was worth more, then the spouse would be
entitled to a charge on the estate for $25,000 plus accrued interest from the date of death of the
intestate.44 The creation of a preferential share for the surviving spouse was a significant
advancement for the rights of widows of intestates. Before this, intestate succession legislation
largely favoured the children of the intestate. The preferential share indicated a growing
recognition of needs of the surviving, untitled spouse – usually, the wife.
Besides these statutory protections for spouses and dependants, after World War II, superior
courts in Canada became more willing to use a resulting trust analysis “to mitigate the harshness
of the separate property regime”.45 A non-titled spouse could be found to have an interest in
property to which she had contributed directly. The remedial effect of the use of resulting trust
was limited, since many women were not in a position to have contributed directly to property.
Slowly courts began to recognize indirect contributions to property such as the payment of
household expenses or through work done to improve the property.46
However, judicial recognition of indirect contributions sufficient to ground a claim in a resulting
trust was not sufficient to do justice for women. As Berend Hovius explains, “contributions
through household management and child-raising were not treated as relevant contributions
giving rise to a presumption of resulting trust. The contribution to family life by a homemaker
was left wholly out of account.”47 Furthermore, courts in Canada were increasingly interpreting
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the resulting trust doctrine as requiring a common intention to share in the property 48 – thereby
giving an advantage to the titled spouse to argue that he never had any such intention.
With the passage of the Divorce Act in 1968 divorce became a more common phenomenon49 and
the provincial legislatures across Canada began to recognize the need to provide women not just
with maintenance, but a more equal sharing of matrimonial property on relationship
breakdown. One case in particular brought home the injustice of the separate property regime
and the need for legislative intervention: Murdoch v. Murdoch50.
Murdoch v. Murdoch involved a husband and wife living on a ranch in Alberta who had been
married for 25 years. The wife had contributed both financially and through her work in the
home to the acquisition and maintenance of the ranching business, which was held solely in the
name of her husband. The absence of matrimonial property legislation and prevailing regime of
separate property meant Mrs. Murdoch was not entitled by legislation to any interest in her
husband’s properties. Upon the breakdown of the marriage, she brought an equitable claim by
way of resulting or constructive trust to a one-half interest in the property in his name, based on
her financial and non-financial contributions to the property.
At trial, the judge found that Mrs. Murdoch had not contributed financially to the business nor
was there a common intention on behalf of the parties to act as a partnership. The Supreme
Court of Canada upheld the decision of the trial judge, and endorsed his view that, “what the
appellant had done, while living with the respondent, was the work done by any ranch wife.” 51
The implication was clear – a woman’s contribution to the marriage in terms of domestic work
and child rearing were not sufficient to provide her with a claim to share in property in the
husband’s name.
Women’s rights groups had been calling for a regime of equal sharing of property based on the
recognition of the marriage as an economic partnership since the 1960s. A Royal Commission
Report on the Status of Women recommended such reform in 1970.52 The release of the
Murdoch decision in 1975 spurred the provincial legislatures to introduce regimes of equal
sharing on marriage breakdown in the provinces and territories. The late 1970s and the 1980s
saw a period of family law reform sweep the Canadian provinces. By the end of the 1980s all the
provinces and territories in Canada had matrimonial property legislation.
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Nova Scotia’s Matrimonial Property Act came into effect on October 1, 1980. It institutes a
regime of deferred sharing and division of matrimonial property on marriage breakdown, in
recognition of the joint contributions of both spouses to the economic well-being of the family.
The preamble to the Act states that it is meant to recognize the:
contribution made by each spouse to the relationship and to the family, such
contribution taking on the form of childcare, household management, and financial
support. … In recognition of this joint responsibility and its discharge, the legislation
presumes an equal entitlement to the matrimonial assets.53
In contrast to the forward-looking regimes of child and spousal support, the remedial purpose of
the Matrimonial Property Act is to look backward across the relationship and to presume an
equal contribution and entitlement to the assets brought into and acquired during the
relationship. The Act finally abolished the common law doctrines of dower and curtesy. 54
The Matrimonial Property Act applies to married couples only; common law couples are not
included. In 2000, the Nova Scotia Court of Appeal ruled that the exclusion was discriminatory
under section 15(1) of the Charter, and gave the provincial government 12 months to amend the
definition of spouse in the Act.55 In response, the Act to Comply with Certain Court Decisions
and to Modernize and Reform Laws in the Province, or the Law Reform (2000) Act56 was
introduced on November 6, 2000. It was passed three weeks later, on November 30, 2000. The
Act made changes to both the Maintenance and Custody Act57 as well as the Pension Benefits
Act,58 in order to include common law opposite and same-sex partners. Common law couples
were not included for purposes of the Matrimonial Property Act, however, unless they
registered as a “domestic partnership” under the Vital Statistics Act.59
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Section 33(1). Except where the husband died before the coming into force of the Act: s 33(2). It is also
noteworthy that in 2012, SNS 2012, c 10, entitled “An Act to Repeal Out-dated Statutes” repealed the
Married Women’s Deeds Act, the Married Women’s Property Act as well as outdated laws relating to the
Court of Divorce and Matrimonial Causes.
54

55

Walsh v Bona, 2000 NSCA 53, 221 DLR (4th) 1.

56

SNS 2000, c 29 [Law Reform (2000) Act].

57

RSNS 1989, c 160.

58

RSNS 1989, c 340.

59

Vital Statistics Act, RSNS 1989, c 494.

35

Discussion Paper: Division of Family Prope rty

May 2016

It was not until the recognition of same sex marriage,60 then, that same sex married partners
were included in the definition of spouse and entitled to matrimonial property rights provided
under the Matrimonial Property Act.
Following the enactment of the Law Reform (2000) Act, the Supreme Court of Canada
overturned the Court of Appeal’s decision in Nova Scotia (Attorney General) v. Walsh (Walsh v.
Bona),61 holding that the Matrimonial Property Act’s exclusion of common law couples was not
discriminatory under the Charter.62 More recently a majority of the Supreme Court held that the
exclusion was discriminatory, but a separate majority considered the discrimination was
justified under section 1 of the Charter.63
Common law couples therefore remain subject to a regime of separate property, limited only by
their ability to bring equitable claims.
The Supreme Court of Canada considered claims for unjust enrichment and resulting trust in
the context of common law relationships in the recent case of Kerr v. Baranow.64 The Court
addressed the concept of common intention resulting trust; a concept that had developed since
Murdoch and required that in order for a trust to arise in the context of a relationship, both
parties must have had the intention to share the property. The Court in Kerr held that the
concept of common intention resulting trust had no place in the family law context and that an
action for unjust enrichment – one that did not require proof of intention on behalf of the
parties – was more appropriate to deal with these cases.
The majority reasons by Cromwell J. accepted that “it is not the purpose of the law of unjust
enrichment to replicate for unmarried partners the legislative presumption of married partners
engaged in a joint family venture.”65 But Cromwell J. insisted that where a common law
relationship has functioned to give rise to a “joint family venture” and a spouse can show a link
between his or her contribution and family property, he or she will share in this property in the
appropriate proportion. There is no presumption of equal sharing.66
Boutilier v Nova Scotia (Attorney General), [2004] SH No 227691, NSJ No 357; Civil Marriage Act, SC
2005, c 33; See also, Reference re Same-Sex Marriage 2004 SCC 79.
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Kerr prioritizes a case-specific, functional understanding of the partnership and each party’s
contributions to it, as opposed to a presumption of equal sharing. A number of commentators
have suggested that as a consequence, we can expect more complex and uncertain litigation
regarding the parties’ actual contributions to wealth accumulated during the relationship, and
indeed, this appears to have been the case.67 The decision also opens greater possibility for
disputes between married couples, where one spouse makes a claim to property that is not
subject to a presumptive equal division under family property legislation.68
A number of other provinces and territories – Saskatchewan, Manitoba, the Northwest
Territories, Nunavut and most recently, British Columbia – have amended their matrimonial
property legislation to include common law couples.
2.2.

The Project: Reform of Family Property Law

Nova Scotia’s Matrimonial Property Act has not been amended since its introduction in 1980. It
has been the subject of calls for reform, however. In 1997 this Commission released its Final
Report, Reform of the Law Dealing with Matrimonial Property in Nova Scotia (the “1997
Report”).69 The 1997 Report recommended the creation of new legislation entitled the Domestic
Property Division Act to replace the Matrimonial Property Act.70 The Commission
recommended the inclusion of common law couples in the scheme of family property division,
express provision for dividing family debts, ending the exempt status of business assets, and
provision for the division of pensions.71 The Commission noted that, by the time of its report,
“most of the changes recommended in this Final Report have occurred, or have been
recommended, in other provinces in Canada.”72 None of the recommendations for reform of the
Matrimonial Property Act in the 1997 Report have been implemented.

See, Berend Hovius, “Chapter 4: Disputes Between Separating Common-Law/De Facto Partners” in
Johanne Elizabeth O’Hanlon ed, Gender, Sex and the Law in Canada (Toronto: Carswell, 2015); DA
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Calls for review of Nova Scotia’s Matrimonial Property Act have been growing in recent years,
with particular emphasis on the status of common law couples, the presumptive exclusion of
business assets as non-matrimonial assets, and the Matrimonial Property Act’s treatment of
pension income.73 As mentioned, other provinces have moved to include common law
relationships in their family property regime. Nova Scotia is one of the only provinces to
specifically exclude business assets from a presumptive equal division – an exemption that is
hard to rationalize in light of the overall purposes and intent of the regime. While pensions are
considered matrimonial assets, the Matrimonial Property Act provides no guidance as to how
they ought to be divided, and is to some extent inconsistent with the relevant pension
legislation.
Other areas of concern include division of debts, treatment of other property presumptively
excluded from equal division (e.g., gifts and inheritances; personal injury settlements; and
accident and disability insurance benefits), the enforceability of domestic contracts, interaction
with succession rights, and the treatment of pre-marital assets. These issues are addressed in
detail in the following sections.
There have been a number of important jurisprudential developments since the introduction of
the Matrimonial Property Act. They include cases considering the definition of spouse: Walsh
v. Bona and M v. H;74 the definition of business assets: Clarke v. Clarke;75 the inclusion of
pension benefits earned before marriage as matrimonial assets: Morash v. Morash;76 and debt
acquired during the marriage: Grant v. Grant77 and Larue v. Larue.78 The Act should take
account of the development of the law, where appropriate.
In February 2013, the Commission published two online surveys: one for the public and one for
practitioners. In these anonymous surveys, the Commission asked respondents to indicate what
issues they thought were most in need of reform with respect to Nova Scotia’s matrimonial
property regime and why. The Commission received 33 responses from the public and 22
responses from practitioners.
Among members of the public, issues of debt and division of pre-matrimonial assets emerged as
the top two areas of concern. Some respondents were also concerned that their partners would
be entitled to share in pre-matrimonial pension benefits. Respondents raised issues with respect
73
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to access to justice, including concerns over the cost and quality of their legal representation,
frustration with the length of time and obstacles to reaching settlement, and the need for better
public legal education.
Respondents to the public survey were largely in favour of including common law couples in
Nova Scotia’s matrimonial property regime. Only 12% were opposed. 36.4% felt that inclusion of
these couples should be automatic, while the remaining 42.4% felt eligibility should be based on
the presence of particular criteria including the presence of children, level of financial
interdependence and duration of the relationship.
Legal practitioners responding to the Commission’s online survey indicated that the most
significant issues for reform were the exclusion of business assets from the definition of
matrimonial assets, the inclusion of pre-matrimonial assets in a presumptively equal division of
matrimonial assets, the division of debt and contingent liabilities and the inclusion of common
law couples in a regime of equal sharing. Bankruptcy, pension division and unequal division of
matrimonial assets were also identified as important issues – in that order. Legal practitioners
were less likely than the public to be in favour of including common law couples in a regime of
equal sharing.
The Commission convened an advisory group of experts in family property division (see page 4,
above). The group met through the winter and spring of 2014, to work through the various
issues identified as reform priorities. The Commission convened a second advisory group of
estate planning practitioners and members of the faculty of the Schulich School of Law,
Dalhousie University, to consider issues that arise when matrimonial property is divided after
the death of a spouse. The estate planning and succession group met during the early winter of
2015.
2.3.

Recent Family Property Reform Efforts

2.3.1. Real Property on Reserve
On June 10th, 2013, the federal government passed the Family Homes on Reserves and
Matrimonial Interests or Rights Act79 in order to fill the legislative gap between the Indian Act80
and provincial matrimonial property legislation. Pursuant to section 88 of the Indian Act
provincial laws of general application apply on reserve except to the extent that they are
inconsistent with the Indian Act. Real property on reserve is specifically governed by the Indian
Act, and provincial legislation - including the Matrimonial Property Act - therefore does not
apply. The Indian Act, however, does not provide a scheme of family property. Personal
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property on reserve such as bank accounts, cars, etc., is subject to provincial and territorial
legislation of general application, subject to certain limitations in the Indian Act.81
Pursuant to the Supreme Court of Canada’s 1986 decision in Derrickson v. Derrickson,82 while
the court may not make an order as to occupation or possession of real property on reserve, it
may make an order for compensation to the non-possessory spouse where the property has not
already been divided. The spouse not in possession of the matrimonial home, however, may be
left without access to accommodation on reserve. This can be an extremely disruptive
experience, particularly where the non-possessory spouse’s daily life is centered in the
community on reserve. Furthermore, while Derrickson held that the court could award the nonpossessory spouse compensation equivalent to half the value of the family home, there was
confusion as to how the valuation and division is to be carried out.83
The provisional federal rules under the Family Homes on Reserves and Matrimonial Interests
or Rights Act – applicable on reserves that have not developed their own matrimonial property
law– came into force on December 16, 2014.84 The rules provide for the occupation and
possession of the family home. As well, the Act provides for the valuation and division of
interests in the family home and other matrimonial interests and rights on reserves both on
relationship breakdown and on death of one of the spouses or common law partners. Common
law partners are included on the same terms as married spouses in the scheme of the Act. The
Act allows the court to make emergency protection orders in cases of family violence,85 and
exclusive possession orders where appropriate, based on a list of factors including best interests
of the child and lack of suitable alternative housing on reserve.86
Reaction to the Act among First Nations individuals and organizations has been mixed. Some
are concerned about the extent of consultation undertaken in drafting the Act, the effect these
new rights and interests will have on pre-existing First Nations rights, the difficulty involved in
valuing and dividing interests on reserve, the failure to recognize the inherent jurisdiction of
First Nations over interests in First Nations property, and the failure to ensure access to justice
in the implementation of and realization of the rights and interests provided for in the Act.87 On
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the other hand, some applaud the extension of matrimonial property rights on reserve and the
important protections that these may bring, especially for women and children on reserve.88
We address the Act in greater detail, and pose some specific questions, in a later section.
Federal and First Nations laws are not within our jurisdiction, but we consider the Act’s
interaction with the provisions of the Matrimonial Property Act.
2.3.2. Other Jurisdictions
Nova Scotia’s Matrimonial Property Act is now significantly out-of-date by comparison with
efforts in other jurisdictions to amend and modernize family property laws. In recent years the
provinces of Alberta,89 British Columbia and Ontario have conducted broad law reform projects
which have included reform of family property laws. In 2004, Manitoba made significant
amendments to its Matrimonial Property Act, now the Family Property Act90 and in 1997,
Saskatchewan updated its family property legislation.91
The new British Columbia Family Law Act92 came into force on March 18th, 2013. The Act
introduced sweeping changes to British Columbia’s family law regime, based on
recommendations in the Attorney General’s White Paper on Family Relations Act Reform.93
Among other goals, such as placing the best interests of children first in regard to the
adjudication of family law disputes, and addressing family violence, the Family Law Act
Secretariat, “An Overview of the Family Homes on Reserves and Matrimonial Interests or Rights Act”
(Delivered at the 2014 NSBC Annual Meeting, 14 June 2014); Native Women’s Association of Canada,
“Bill S-2: Family Homes on Reserves & Matrimonial Interests or Rights Act (Ottawa: 21 November 2011),
online: <http://www.nwac.ca/bill-s-2-family-homes-reserves-matrimonial-interests-or-rights-act>.
See for example, British Columbia, Representative for Children and Youth, Mary Ellen Turpel-Lafond,
“Representative’s Statement on Coming into Force of Federal First Nations Legislation” (18 December
2013), online: RCYBC <https://www.rcybc.ca/reports-and-publications/statements/representative%
E2%80%99s-statement-coming-force-federal-first-nations>.
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modernizes and clarifies how property is divided on relationship breakdown. The Act extends
statutory division of family property rights to common law couples94 and provides extensive
guidance on pension division.95
British Columbia’s previous matrimonial property legislation – the Family Relations Act – was
similar to Nova Scotia’s Matrimonial Property Act. The White Paper and Family Law Act
provide important resources for a review of the Matrimonial Property Act.
Family law reforms extending beyond review of matrimonial property legislation has also
recently been undertaken in New Brunswick,96 and Ontario.97 In particular, these reforms are
focusing on reforming family court processes in order to increase the efficiency and accessibility
of family courts while at the same time developing a more collaborative practice of assisting
families through relationship breakdown.
The reform projects in Ontario, British Columbia, and New Brunswick highlight the need to
focus on early intervention and alternative dispute resolution in order to direct families in crisis,
where appropriate, away from adversarial litigation.
The American Law Institute (the “ALI”) has made sweeping recommendations for family law
reform in the United Sates in its 2002 report, “Principles of the Law of Family Dissolution”.98
The ALI recommendations cover not only the division of property at relationship breakdown,
but compensatory spousal payments, custody and child support, and common law (domestic)
partners.
In recent years a number of law reform agencies outside of North America have examined the
inclusion of common law couples in family law legislation. In 2007, the Law Commission for
England and Wales made recommendations to provide rights for common law partners upon
the breakdown of common law relationships.99 In 2006, the Law Reform Commission of Ireland
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released its recommendations pertaining to the rights and duties of cohabitants.100 And in 1992
the Scottish Law Commission recommended that cohabiting couples should have the right to
make certain claims to each other’s property.101
In 2006, Scotland introduced the Family Law (Scotland) Act 2006102 that substantially adopted
the recommendations of the Scottish Law Commission. The Act gives judges discretion to
correct economic advantages and disadvantages between the parties by ordering a sum of
money to be paid from the more advantaged to the less advantaged spouse, or to divide
household goods acquired during cohabitation equally.103
In 2009, the Australian Family Law Act 1975 was amended in order to extend to de facto
partners – that is, unmarried cohabitants – rights to the resolution of property and financial
matters on relationship breakdown equal to those provided to married spouses.104
Australia has also seen law reform in its states and territories over the past several decades
extending rights to non-conjugal relationships to apply for property and financial orders. The
Australian Capital Territory and New South Wales extend rights to some non-conjugal domestic
relationships105 and “close personal relationships”106 upon relationship breakdown. In Tasmania
and Victoria persons in non-conjugal relationships are entitled to register their relationships, in
order to bring themselves within the property sharing regime enjoyed by married couples including rights relating to matrimonial property.107
In this regard, recent foreign legislative reform has taken a functional view of interdependence
within relationships, and unseated the conjugal relationship as the paradigmatic family form
worthy of recognition in law.108 Below, in the context of discussion of common law relationships,
we invite comment the issue of including non-conjugal couples in a scheme of family property in
Nova Scotia.
The Law Reform Commission, Report: Rights and Duties of Cohabitants (Dublin: Law Reform
Commission, 2006), online: <http://www.lawreform.ie/ fileupload/Reports/R822006cohabitants.pdf>.
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Social and Economic Context of Family Property Reform

2.4.1. Families in Canada and Nova Scotia Since 1980
A number of societal changes have altered the face of separation and divorce in Nova Scotia. The
Matrimonial Property Act was based on certain assumptions about the “normal” Nova Scotian
family. These include that the family is composed of an opposite-sex couple,109 that the couple
married earlier in life with few assets, that most assets would be acquired by the couple during
the marriage, that this would be the first marriage for both spouses, 110 that children would be
born of the marriage, and that the husband and wife would take on more traditional gender
roles, with the woman undertaking more work within the home and the man undertaking more
work outside of the home.111
But the picture of the “normal” family in Nova Scotia is changing. Overall in Nova Scotia,
couples (both married and common law) without children rose from 46.3% of all census families
in 2001 to 54.3% of all census families in 2011.112 This is consistent with the trend across Canada
that families with children have been on the decline since 2001.113 Statistics Canada reports:
In 2001, there were more couples with children (43.6% of all census families) than
couples without children (40.3%). In 2006, for the first time, there were slightly more
couples without children than couples with children (42.7% and 41.4% of all census
families, respectively). In 2011, this pattern was sustained, with the gap between couples
with children (39.2% of census families) and couples without children (44.5%) growing
larger.114
109
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The inclusion of pre-matrimonial assets, for example, is based in part upon the assumption that neither
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Nor are married couples in general as prominent as they once were in Nova Scotia. Married
couples made up 83.7% of census families in Nova Scotia in 1981, but only 68.5% of census
families in 2011.115 Common law couples only accounted for 4.2% of census families in 1981, but
represented 14.2% of census families in Nova Scotia in 2011.116 The incidence of common law
families, including common law families raising children, has been steadily growing in Nova
Scotia since 1981.117 Finally, while lone parent families made up 12.1% of all census families in
Nova Scotia in 1981, the figure is now 17.3%.118 In fact, the 2011 census figures indicate that
Nova Scotia has the highest incidence of lone parent families of all the provinces in Canada.119
Legislative provision for registered domestic partnerships is having an effect – however slight –
on the family form in Nova Scotia. Couples that would otherwise be considered “common law
partners” are registering their unions and opting into the matrimonial property regime in Nova
Scotia. In 2014, for example, 74 couples registered their domestic partnership with the Vital
Statistics office.120 The most common age ranges for domestic partners were those between the
ages of 25-29 and those between the ages of 45-55. For 32 of the 44 couples who registered their
domestic partnerships in 2008, neither spouse had been married previous to registering their
partnerships. In the other twelve couples, at least one spouse had been married previously and
was either widowed or divorced. Registered partners were more likely to be opposite-sex
couples, at 63.6%. Same-sex female relationships were the second most common form of
registered domestic partnership at 25% and same-sex male couples were the least common, at
11.4%.121
Changes are also occurring inside the married family. Statistics show a significant number of
blended or step families in married households as spouses are entering into second and third
115
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marriages. Many of those spouses are entering marriage with pre-existing support obligations
and previously-divided assets and debts.122 Results from the 2011 census show that in 2011,
12.6% of all census families in Canada were step-families.123 Further, 2001 figures show that
nationally, 11% of marriages were not first time marriages; 10% were second marriages and 1%
were third marriages.124
The age at which couples are entering marriage is increasing, meaning earlier assumptions
about the amount of property and debt that couples bring into a marriage may no longer be as
relevant. In 1980, the average age for a woman to marry was approximately 23 years old. For
men the figure was approximately 25 years old.125 By 2008, it was 29.1 years old for women and
31.1 years old for men.126 The average age of divorce in Canada has also risen – from 36.6 years
in 1988 for women to 41.9 years in 2008 and 39.2 years for men in 1988 to 44.5 years for men.127
We can expect, therefore, that the average age at re-marriage will be higher, as well.
Legally-recognized same-sex marriage and greater acceptance of same-sex couples are
increasing the prevalence of same-sex married families in Nova Scotia. The incidence of samesex marriages has increased from 0.1% of the Canadian census couples in the 2006 census128 to
0.3% of census couples in 2011.129 In 2011, there were 1205 same-sex married spouses in Nova
Scotia,130 representing 0.3% of all census Nova Scotia married spouses in 2011.131 The prevalence
Jason Fekete, “Step parents becoming the new normal in Canada” National Post (19 September 2012),
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of same-sex marriage is steadily growing in Canada in general,132 and it is reasonable to assume
that same-sex marriages will steadily increase in Nova Scotia, as well.133 These changes indicate
that the heteronormative language and assumptions of the Matrimonial Property Act are no
longer appropriate.
Besides the growing prevalence of same-sex marriages, socio-economic changes are bringing
into question some of the traditional gender roles that were more prominent in Nova Scotia in
1980, when the Matrimonial Property Act was introduced. There has been a significant change
in women’s social and economic position in Canadian society at large that is changing the shape
of families in Nova Scotia. The total fertility rate in Canada has been declining steadily - from
3.36 children per woman in 1926 to 1.68 children per woman in 2008.134 Women are also
generally older before they have their first child. In the mid-1960s, the average age of a woman
at the birth of her first child was 23.5 years old – by 2008 this number rose to 28.1 years old.135
Having fewer children at older ages has both facilitated and been facilitated by women’s
increasing participation in the labour market. More women are working today than in previous
years and they are holding more senior positions. One figure estimates that in 29% of oppositesex couples in Canada in 2011, women made more than their male counterparts.136
While these social and economic shifts in gender roles are significant, women remain more
likely than men to end up in poverty, particularly after divorce. As LeBel J. highlighted in Miglin
v. Miglin:
Though marriage relationships are, in general, becoming more egalitarian, there
continues to be a disjunction between the principle of equality and the lived economic
and personal reality of many married women, and the law needs to be able to recognize
and to accommodate the situations where this disjunction exists.137
Women still do not have pay equity with men and they continue to have a lower attachment to
the labour market. They continue to undertake more work inside the home than men. In 2010,
women in Canada spent on average 50.1 hours per week on child care while men reported only
Portrait of Families and Living Arrangements in Canada: Families, households and marital status,
supra note 9 at 7-8.
132
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spending 24.4 hours per week on childcare.138 Women also reported doing more household
domestic work than men in 2010 – 13.8 hours a week versus 8.3 hours per week for men.139 The
participation of women in the labour market has increased over the past thirty years, but
national statistics indicate that the average number of hours women spend per day on childcare,
shopping and housework has remained fairly constant.140 Law reform must be attendant to the
lived economic and personal realities of married persons in the province.
2.4.2. Characteristics of Relationships at Separation and Divorce
Rates of both marriage and divorce have been declining in recent years in Canada. The marriage
rate in Canada in 2008 was 4.4 marriages per 1,000 people - the lowest rate in a century.141
Divorce rates peaked in Canada in the 1980s, and have been slowly declining since 1990.142 The
divorce rate is now 41% of all marriages, from a high of 42% in 2006.143
While marriages are more common than common law relationships, common law relationships
are growing at a faster rate than both marriages and lone parent families. Between 2006 and
2011, the prevalence of common law couples in Canada increased 13.9% while married couples
increased only 3.1% and lone parent families increased by 8%.144
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In Nova Scotia, the divorce rate has remained relatively steady since 1998 when it was 28.2%.
In 2004 the divorce rate was 30.2%, and in 2008, 31.1%.145 On average, this is slightly less than
the overall divorce rate for Canada, of 37.9% in 2004 and 40.7% in 2008.146 These figures do not
include separation of non-married cohabitants, or separation (but not divorce) of married
couples.
The average length of a marriage in Canada at divorce in 2005 was 14.5 years - an increase of 1.7
years from a decade ago.147 The most common length of a marriage that ends in divorce in
Canada in 2004 was 3 and 4 years - at a rate of 26.1 and 25.8 per 1000 marriages,
respectively.148 By 2008 these numbers rose slightly, with 30 divorces per 1000 marriages of
three years’ duration.149 In 2008, 59% of divorce cases in Canada were of couples married for
less than 15 years.150 In 2005, the average age of a Canadian man at divorce was 44 years old, the
average age for women was slightly lower, at 41.4 years of age.
Data from 2009 indicate that children are predominantly in the custody of their mothers, with
less than 10% of divorce custody orders granting joint physical custody. This is in contrast to
joint legal custody which is becoming more common and accounts for 46.5% of all divorce
custody orders.151
Fewer new divorce cases are entering Nova Scotia courts. From 2009 to 2011 there was a 22%
drop in the number of new divorce cases entering the system. Kelly has speculated that new
regulations for family proceedings that came into effect in July 2010 may have been the cause.152
However, a decrease in divorce cases – while not so drastic as 22% - has been reported in five
other jurisdictions in Canada as well.153
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Nova Scotia had a contested divorce rate of 19% in 2010/2011. This is fairly average for those
provinces and territories studied, with a high in British Columbia of 23% of all divorce cases
filed and low of 10% of all divorce cases filed in Nunavut. Ontario and Alberta also had a
contested divorce rate of 19% for the year 2010/2011. British Columbia’s most recent round of
family law reforms was to some extent aimed at reducing high rates of litigation. The Family
Law Act focuses heavily on promoting settlement and alternative dispute resolution.
Only 2% of contested divorce cases reach the trial stage in Canada.154 Contested cases in Nova
Scotia take longer than the Canadian average to be resolved, however. In 2010/2011, 1355 of
5354 (25%) of total active divorce cases had been ongoing for more than 4 years. The equivalent
rate is 4% in Ontario; 15% in British Columbia; 21% in Yukon; 8% in the Northwest Territories;
and 9% in Nunavut. Only Alberta had a comparable rate, at 26%.155 These figures do not
distinguish between maintenance, custody and matrimonial property disputes, but it is
significant that a disproportionate number of divorce cases are taking a long period of time to
resolve in Nova Scotia, with attendant costs to divorcing spouses, families, and the justice
system.
2.4.3. Emotional and Financial Consequences of Separation and Divorce
Besides the cost, time and potential emotional upset of litigation, divorce and separation can
have important social, economic and personal consequences on families and society. Divorce
and separation have been tied to increased rates of depression,156 poverty,157 and negative
outcomes for children.158
One of the most widely documented consequences of divorce and separation are the economic
impacts on families. Data has consistently shown that persons who have experienced separation
or divorce are more likely to declare bankruptcy than other Canadians. In 2007, the Office of the
Superintendent of Bankruptcy reported that a greater proportion of bankrupt debtors had been
separated or divorced relative to the general population:
Generally speaking, more separated/divorced people file bankruptcies (27.4%) than
proposals (19.5%), while the proportion of common-law/married people is higher in the
case of proposals (52.3%) than bankruptcies (38.8%). Compared with the Canadian
154
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population, divorced/separated people are overrepresented in the population of
bankrupts and proposal filers. This observation could suggest a link between divorce and
the financial difficulties that may result from it and that may lead to insolvency.159
More recent statistics compiled by one firm of bankruptcy trustees in Ontario indicate that 28%
of insolvent debtors were divorced or separated at the time of filing.160 Eighteen percent of
those debtors cited relationship breakdown as the cause of their financial problems.161 In both
cases this was an increase from previous years. The firm explained the impact of divorce on the
debt cycle:
Faced with debt, couples begin to argue about money. When that stress leads to
separation or divorce, the debt‐cycle continues. Now separated, ex‐spouses are faced
with managing on one income rather than two. …While adjusting to their new situation,
recently separated people often rely on credit to pay their bills. Combine this with the
potential legal costs associated with a marital breakdown and debts grow even larger. It
is unfortunate, but divorce and bankruptcy often go hand in hand as a result of this
debt‐divorce‐debt cycle.162
In this context, it is important to keep in mind that bankruptcy and insolvency rates are higher
in Nova Scotia than the Canadian average.163
Gender, age and family status also have a role to play in the financial wellbeing of separated and
divorced persons. Women are more likely than men to suffer adverse financial effects of divorce
and separation due to lower labour market attachment, lower overall earnings and earning
potential and a greater likelihood of being the primary caregiver of children.164
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In Canada, statistics from 2011 indicate that 70% of children of divorce lived with their mothers
as their primary residence while 15% of children were with their fathers.165 In 2006, Statistics
Canada reported that 50% of female lone parents were divorced or separated.166 Lone mother
households are among the most common family forms to be living on a low income in Canada.167
Age plays an important part in the financial well-being of women leaving relationships. One
study found that after divorce or separation during their retirement years, women were less
likely to replace the income they had during their pre-retirement years in the marriage. Women
in the top income quintile who divorced or separated in their later years saw a reduction in their
income of 20%.168 Men, on the other hand, had little to no negative impact on their income
replacement rate.169 The reason was that women in the top quintile had less access to
investments, capital gains, and private pensions than their male counterparts.170 Differences
between men and women in lower income quintiles were off-set by the provision of public
pensions income such as Old Age Security, Guaranteed Income Supplement and Canada
Pension Plan.171
Financial hardships suffered by spouses upon divorce and separation have a detrimental effect
on children’s well-being. This is particularly so as women are often primary caregivers and they
are often hardest hit by divorce. One study conducted by Statistics Canada in 1999 showed that
for a two-parent family near the low income cut off,172 separation increased the likelihood of the
child entering low income eleven-fold.173 It has been well documented that poverty can have a
negative effect on child health, well-being and development.174
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children, Canada 2011”, 2011 General Social Survey: Overview of Families in Canada – Selected Tables on
Families in Canada, Catalogue No 89-650-X (Ottawa: Ministry of Industry, 2012), online:
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Reform of matrimonial property law must be sensitive to the financial and gendered realities of
separating spouses, such as the possibility that spouses may not be equally able to finance
settlements. Division of debt and contingent liabilities such as future income tax should be
carefully considered when making recommendations for reform.175 The legislation’s treatment of
major assets such as pensions and business assets must be designed with financial realities in
mind, so as to fairly provide for the economic wellbeing of both partners. Unequal access to legal
counsel is relevant with regard to the processes required to reach settlements or obtain a court
order. Whether and how the legislation promotes alternative dispute resolution is also relevant,
since ADR or consensual decision making is important not just for its ability to mitigate the
costs of separation and divorce, but also emotional strain and interpersonal conflict.176
2.5.

Access to Justice and Family Property Reform

In September 2008, the Chief Justice of Canada, Beverley McLachlin, convened the first
meeting of the Action Committee on Access to Justice in Civil and Family Matters, composed of
members of the judiciary, bar, government and other justice leaders, to address the issue of
access to justice in Canada.
Access to justice has been described by Supreme Court of Canada Justice Thomas Cromwell,
Chair of the Action Committee, in the following terms:
I think we can agree that, in general terms, members of our society would have
appropriate access to civil and family justice if they had the knowledge, resources and
services to deal effectively with civil and family legal matters. I emphasize that I do not
have a “court-centric” view of what this knowledge and these resources and services
include. They include a range of out-of-court services, including access to knowledge
about the law and the legal process and both formal and informal dispute resolution
services, including those available through the courts. I do not view Access to Justice,
Labour Market Conditions or Marriage and Divorce?” (Statistics Canada, April 1999) at 20, online:
<http://www.statcan.gc.ca/pub/11f0019m/11f0019m1999132-eng.pdf>.
See for example, Dennis Raphael, “The Health of Canada’s Children. Part III: Public Policy and the
Social Determinants of Children’s Health” (2010) 15.3 Paediatr Child Health 143; Stefania Maggi et al,
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627.
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and I suggest we should not view it, as simply access to litigation or even simply as access
to lawyers, judges and courts, although these are, of course, aspects of what Access to
Justice requires.177
In April 2013 the Family Justice Working Group of the Action Committee released a Final
Report on access to justice in the family law system entitled, Meaningful Change for Family
Justice: Beyond Wise Words.178 Among its recommendations were the promotion of and greater
access to consensual dispute resolution (CDR) processes, providing greater public legal
education and greater funding for legal aid as well as all family justice programs and services.179
In June 2014 the Nova Scotia Department of Justice announced the creation of the Nova Scotia
Access to Justice Co-ordinating Committee. The 6-member Committee, headed by the Chief
Justice of Nova Scotia and the Minister of Justice, will take action towards making the justice
system more efficient, less costly and easier for persons to navigate.180
Lack of access to justice - and in particular, access to legal services for Nova Scotians who don’t
meet legal aid eligibility criteria - has been noted as a particular challenge for the legal system.
In 2009 a Nova Scotia study reported that,
Many community workers who attended our round-tables had clients who either
qualified for legal aid or barely missed the income cut-offs. The working poor and even
the middle class are unable to pay for legal fees, but do not qualify for legal aid: they
represent the access to justice challenge in Nova Scotia today.181
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Lack of access to affordable legal services has also contributed to a rise in self-represented
litigants in the justice system. Recent research has noted the growing prevalence of selfrepresented litigants as a result in large part of the rising costs of legal services and
dissatisfaction with the quality of representation by legal counsel. Lack of access to legal counsel
and the unwillingness of legal counsel to settle as opposed to litigating their case were two areas
of reported dissatisfaction.182
A lack of access to legal services can mean that some litigants are unable to effectively navigate
the legal system. Self-represented litigants who cannot afford legal services may also find that
they are not able to take advantage of consensual or alternative dispute resolution services.
For the Action Committee on Access to Justice in Civil and Family Matters, alternative dispute
resolution figures centrally in addressing the access to justice challenge in Canada:
Historically, access to justice has been a concept that centered on the formal justice
system (courts, tribunals, lawyers and judges) and its procedures. The formal system is,
of course, important. But a more expansive, user centered vision of an accessible civil
and family justice system is required. We need a system that provides the necessary
institutions, knowledge, resources and services to avoid, manage and resolve civil and
family legal problems and disputes. That system must be able to do so in ways that are as
timely, efficient, effective, proportional and just as possible:
• by preventing disputes and by early management of legal issues;
• through negotiation and informal dispute resolution services; and
• where necessary, through formal dispute resolution by tribunals and courts.183
Consensual or alternative dispute resolution (ADR) services can be understood as encompassing
a range of processes for resolving disputes out of court - including most prominently
collaborative lawyering, mediation, arbitration, and med/arb. ADR is hailed by many as a way to
avoid the time, cost and emotional strain of litigation.
However, mediation is generally considered inappropriate in situations where pre-existing
power differences may give rise to coercion and intimidation. Despite the emphasis on
alternative dispute resolution processes in the context of family disputes, over the past several
decades awareness has emerged as to the dangers of mediation in the context of family
violence.184 As noted by the Family Justice Working Group of the Action Committee on Access to
182
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Justice in Civil and Family Matters, “mandatory CDR could put vulnerable spouses at risk, and
that that goal of encouraging out-of-court resolution by agreement cannot be implemented at
the expense of the goals of ensuring safety, security and well-being and reaching fair
agreements.”185
Some have argued for the benefits of mediation in some situations even where domestic violence
is present, but they insist that these cases must be carefully screened. Only in those cases where
it is determined that a safe and fair mediation process could proceed should mediation be
attempted.186 While the Family Justice Working Group of the Action Committee on Access to
Justice in Civil and Family Matters recommended a requirement that all parties to a contested
family matter participate in one session of consensual decision making, the working group
recommended that appropriate safeguards should be in place for cases involving family violence,
including ongoing screening for violence and the ability of dispute resolution professionals to
exempt a family from mediation without having to disclose why.187
A similar focus on promoting ADR was recommended by the Canadian Bar Association, in its
summary report, Reaching Equal Justice. The Association recommended that courts should be
“re-centered” to provide triage and ADR services:
Re-centred courts will provide tailored public dispute resolution services with effective
internal and external triage and referral processes and will employ a wide range of quasijudicial officers to assist litigants to achieve just and timely outcomes. ...
Judges must be ready to integrate new functions and approaches, potentially including
active case management, judicial dispute resolution, specialization, court simplification
and active adjudication models. Many Canadian courts have already taken steps in these
directions and should be supported in these important reform efforts. 188
Broad-based recommendations focusing on increased use of ADR in family law matters have
recently been made in New Brunswick189 and Ontario.190 In Ontario, the Ministry of the Attorney
General introduced four pillars of reform of the family justice system, including access to ADR:
Ptacek, Restorative Justice and Violence Against Women, (New York: Oxford University Press, 2010).
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providing more information to families up front about the steps they need to take
and the impact on children when relationships break down
through an intake and triage approach, identifying cases which are appropriate
for mediation and other means of alternative dispute resolution, as well as cases
which require immediate judicial attention so that those cases receive expedited
access to the courts
improving access to legal advice as well as less adversarial means of resolving
issues
streamlining and simplifying the steps involved for those cases that must go to
court.191

In a recent report, the Law Commission of Ontario (the “LCO”) addressed a number of concerns
regarding access to ADR in the context of family law disputes. In particular, the LCO pointed out
that low income family disputants and self-represented litigants may have less access to effective
alternative dispute resolution processes.192 Private mediation, arbitration and med/arb
processes may be faster, more predictable and more confidential than court-provided ADR
services, but they can be very costly. The LCO’s Report concludes that there must be greater
education around ADR and more resources provided for these services to make them accessible.
As well, there must be proper screening for domestic violence cases, and measures to ensure
that in general, participants do not feel coerced into mediating.193
In 1999, the Nova Scotia and federal governments partially unified family courts by creating a
Supreme Court (Family Division) in Halifax Regional Municipality and Cape Breton. Outside
these two areas, two levels of courts deal with family law matters: the Supreme Court for divorce
and property, and the Family Court for custody, access, child and spousal support for nondivorcing spouses, common law partners and unmarried parents (as well as all child protection
matters). As a unified court, the Family Division can hear every kind of family law matter.
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Family Division also provides ADR services for maintenance and custody disputes that are not
available at Supreme Court (outside the unified areas) or provincial Family Court.194
The lack of ADR services in areas outside the Halifax Regional Municipality and Cape Breton
has created a two-tier system in Nova Scotia - with more services and more expedient resolution
of cases at Family Division.195 Conciliation, sliding scale mediation, supervised access and/or
exchange programs, duty counsel, as well as on-site Family Law Information Centres are not
available in the districts.196 The disparity may be easing: in September 2014, the Department of
Justice announced that family court officers would provide group information sessions,
assistance with completing applications and forms and determining the appropriate services,
conflict assessment and help in the settlement process.197
Neither the Family Division nor the Supreme Court outside the unified areas provide access to
ADR services, other than judicial settlement conferences, for resolving matrimonial property
disputes where the litigants do not meet legal aid eligibility criteria.
Both represented and self-represented parties need to be aware of ADR services, especially
conciliation and arbitration, in order to take advantage of them. Plain language legal
information must be provided to parties - especially self-represented parties - to give them the
tools and information to resolve disputes out of court and to decide when to use the services of
the court. The Government of Nova Scotia provides a great deal of information through the
Family Law Nova Scotia website and the work of the Family Law Information Centers.
Information is also available through the Legal Information Society Nova Scotia, and others
working to promote public legal education in Nova Scotia. In this paper we make a number of
proposals intended to improve public legal education in the context of family property disputes
in particular.

Proposal for discussion:
The Government of Nova Scotia should develop and disseminate public legal

NS Reg 140/2014. The October 2014 amendments to the Family Court Rules provide for court based
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Court.
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education materials and programs about the rights and responsibilities of spouses
and partners in the new family property regime.

Legislation has a role to play as well. Collaboration and settlement can be promoted by the
language of legislation, and laws may be structured to reduce the need for litigation to resolve
uncertainty. In its report, the Family Justice Working Group recommended that “substantive
family laws be simpler and offer more guidance by way of rules and presumptions, where
appropriate.”198 On this account, greater certainty and simplicity promotes settlement, and helps
to prevent costly court hearings. The Working Group also highlighted the importance of
language and values contained in family law legislation:
Our family law statutes also have to pay more attention to language and values
consistent with the approaches to family dispute resolution described above. Statutes
should not presume that disputes will end up in courts in front of judges to be decided in
hearings and trials. Our family law statutes should emphasize agreements and methods
of reaching agreements. Statutes should encourage consensual dispute resolution. Court
hearings and trials should be downplayed and treated as the residual “last resort”
methods of dispute resolution that they are. The concepts and language of substantive
family law provisions should reflect a less adversarial, more consensual approach.199
In this Discussion Paper we make a number of proposals to simplify the law and increase
certainty to resolve family law disputes. We also make recommendations with respect to
language and terminology that are intended to promote consensual dispute resolution as the
norm in family property proceedings.
ADR promotion and awareness-raising are only one prong of a strategy to promote greater
consensual dispute resolution. The Action Committee on Access to Justice in Civil and Family
Matters has pointed to the need for a culture change in guiding an approach to reform and in
promoting the use of ADR services.200
The Nova Scotia Family Law Practice Standards, approved by the Nova Scotia Barristers’ Society
Council in 2011, require that, “A lawyer must be knowledgeable about dispute resolution options
relating to family law matters to a degree sufficient to advise the client of their characteristics,
availability and appropriateness of each for a particular client.”201
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Similarly, the Divorce Act provides that:
9(2) It is the duty of every barrister, solicitor, lawyer or advocate who undertakes to act
on behalf of a spouse in a divorce proceeding to discuss with the spouse the advisability
of negotiating the matters that may be the subject of a support order or a custody order
and to inform the spouse of the mediation facilities known to him or her that might be
able to assist the spouses in negotiating those matters.
Saskatchewan’s Family Property Act202 was amended in 2012 to require counsel not only to be
knowledgeable about dispute resolution options but to discuss these options with the client. The
provision also requires a lawyer to sign a certificate stating that he or she has complied with this
obligation and present it to the court:
Obligations of lawyer
44.1(1) It is the duty of every lawyer who undertakes to act on behalf of a spouse in an
application pursuant to this Act to:
(a) discuss with the spouse the advisability of using alternative methods to
resolve the matters that are the subject of the application; and
(b) inform the spouse of the collaborative law services and mediation services
known to him or her that might be able to assist the spouses in resolving those
matters.
(2) Every application presented to the court by a lawyer pursuant to this Act is to contain
a statement signed by the lawyer certifying that he or she has complied with subsection
(1).
We propose that a similar obligation should be included in Nova Scotia’s family property
legislation. This will not only signal a commitment to consensual decision making but also assist
in raising awareness about alternative forms of dispute resolution.
We would not require counsel to raise and discuss available ADR options in every case, however.
There are circumstances where ADR will clearly not be appropriate, such as in situations of
domestic violence. The client should not be put to the expense of having to meet with the lawyer
to discuss ADR options in these circumstances.

Proposals for discussion:
New family property legislation should require legal counsel acting for a spouse or
partner who is party to an application pursuant to the legislation, where appropriate, to:

202

The Family Property Act, SS 1997, c F-6.3.

60

Discussion Paper: Division of Family Prope rty

May 2016

(a) discuss with the spouse the advisability of using alternative methods to resolve
the matters that are the subject of the application; and
(b) inform the spouse of the collaborative law services and mediation services
known to him or her that might be able to assist the spouses in resolving those
matters.

Finally, we point out that the promotion of appropriate ADR in the context of matrimonial
property disputes requires not just awareness-raising initiatives but the allocation of public
resources, particularly in areas of rural Nova Scotia where there is no unified family court.
Proper funding of alternative dispute resolution services is a social justice concern. Most low
and middle-income persons in Nova Scotia are not able to hire private mediators or arbitrators.
As a consequence, Nova Scotians may have no alternative but to use adversarial court processes
to resolve disputes, or abandon their claims.
Increased funding and support for alternative dispute resolution services, as well as for legal aid,
pro bono services and other services promoting access to legal advice, representation and
information are all necessary for ensuring access to justice for Nova Scotians. Promoting the use
of alternatives to court requires both legislative and administrative reforms. This will require
investment of public funds, but there is evidence that investing in alternatives to court actually
saves money especially in terms of the reduction in the number of hearing days.203

Proposal for discussion:
The Government of Nova Scotia should provide funding and support for greater access
to justice for Nova Scotians, including greater access to legal advice and free or
subsidized consensual dispute resolution of family property matters where appropriate,
for persons who do not currently qualify for legal aid and cannot otherwise afford these
services.
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Nova Scotia’s matrimonial property regime is a deferred sharing regime. Upon marriage spouses
continue to hold property separately, in their own names, until an order for division is made.204
In a deferred sharing regime, unless the legislation specifically provides otherwise,205 spouses do
not have an interest in the other spouse’s property by virtue of the marriage alone. This can be
contrasted to a “community of property” regime, where each spouse is automatically deemed to
have an interest in the property of the other spouse on marriage.206
At the broadest level, deferred sharing of family property regimes tend to fall on a spectrum
between a “universal” approach and an “economic partnership” regime. The “universal” model
sees the institution of marriage as a sufficient basis for a presumptive equal division of family
property at separation or divorce, regardless of nominal ownership.207 On this account, marriage
gives rise to a level of personal and economic interdependence such that all property brought
into or acquired during the marriage ought to be presumptively shared on divorce, death or
separation, subject to definite, limited exclusions - e.g., for gifts and inheritances given by a
third party to one spouse only. This model is also referred to as a “hotchpotch”208 or “integrated”
model.209 Nova Scotia’s Matrimonial Property Act falls closer to the “universal” end of the
spectrum, although Nova Scotia is one of the only jurisdictions in Canada to exclude business
assets from a presumption of equal sharing.
The “economic partnership” model of property division shares only the property, or value of
deemed matrimonial property acquired during the marriage. Other property is presumptively
excluded, but the increased (or decreased) value of excluded or non-matrimonial assets at
separation or divorce may be shared. In an economic partnership regime pre-matrimonial
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property is usually considered excluded, or non-matrimonial, along with inheritances, gifts and
other classes of property.210 Property tends to be characterized in terms of when it was acquired,
rather than how it was used.
In practice, the matrimonial or family property regimes of the provinces and territories in
Canada are all hybrids, integrating to some extent the principles of universal and economic
partnership regimes. Nova Scotia’s Matrimonial Property Act includes pre-matrimonial
property in a presumptive equal division, and inherited and gifted property used for a family
purpose is considered to be a matrimonial asset. On the other hand, the Matrimonial Property
Act excludes certain categories of property, such as business assets, from a presumptively equal
division of assets even if these were acquired during the marriage.
Reform of the Matrimonial Property Act does not involve deciding between one model or
another; as indicated, every jurisdiction in Canada adopts elements from both models.
Conceivably a reformed Matrimonial Property Act could continue to include pre-matrimonial
property in the pool of matrimonial assets, but significantly tighten the threshold for an unequal
division, and/or the factors the court may consider in making such an order. We address these
as separate issues in this paper. But it is worth identifying at this stage the conceptual
underpinnings of each general model, for purpose of grounding the discussion of various
specific reform issues in later sections.
3.1.1. Manner of dividing property
Matrimonial property legislation may also be distinguished based on how it effects a distribution
of property: either by division of property or by an equalization payment. Manitoba, Ontario,
Prince Edward Island, Quebec, Northwest Territories and Nunavut are equalization
jurisdictions, while Nova Scotia, British Columbia, Saskatchewan, Alberta, New Brunswick,
Newfoundland and Labrador and Yukon are division of property jurisdictions. Equalization
regimes tend to be linked to an economic partnership approach to dividing property, while
division of property regimes may occur both in regimes closer to the universal end of the
spectrum (e.g., Nova Scotia, Newfoundland and New Brunswick) and where a more economic
partnership approach is adopted (e.g., British Columbia and Alberta).
The equalization model has been referred to as a “debtor-creditor regime”. That is, rather than
dividing family property, it creates a debt on behalf of the owner or titled spouse to the nonowner or non-titled spouse for half the net value of property acquired during marriage.211 In
Ontario, for example, all assets owned by both or either spouse are valued and the lower value of
assets of one spouse is deducted from the higher value of assets of the other. The spouse with the
higher value of assets is then obliged to make a payment of money to the other spouse, so as to
210
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bring the spouses to an equal position with respect to value of family property.212 The
equalization payment is a debt owed by one spouse to the other. Proprietary interests may be
granted only to ensure that this payment is actually made.
In division of property regimes, such as Nova Scotia’s Matrimonial Property Act, while spouses
may be awarded an equalization payment to effect an equal division of matrimonial assets, they
are prima facie entitled to an interest in the property to be divided.
The practical differences between the two models were recently highlighted in the Supreme
Court of Canada’s decision in Schreyer v. Schreyer.213 The issue was whether an equalization
payment, ordered to be made before the insolvent spouse declared bankruptcy, survived the
discharge from bankruptcy. In finding that the equalization debt did not survive bankruptcy the
Court explained the distinction between equalization and division of property regimes:
[15] The equalization model involves a valuation of the family assets and an accounting.
The value of the assets is then divided between the spouses, usually in equal parts,
although family courts have a limited discretion to order an unequal division. The
valuation and the division give rise to a debtor-creditor relationship in the sense that the
creditor spouse obtains a monetary claim against the debtor spouse. But the assets
themselves are not divided. Each spouse retains ownership of his or her own property
both before and after the breakdown of the marriage. Neither acquires a proprietary or
beneficial interest in the other’s assets. Assets are transferred only at the remedial stage,
as agreed by the parties or as ordered by the family court in exercising its discretion, as a
form of payment or execution of the judgment. The division of property schemes, on the
other hand, give rise to a proprietary or beneficial interest in the assets themselves, not
just in their value.214
An equalization payment is in the nature of a debt, then, which the Court found was discharged
pursuant to the provisions of the Bankruptcy and Insolvency Act. The choice of model for
effecting a division has important consequences when thinking about the intersection of
bankruptcy and matrimonial property law. A division of property model offers better protection
against insolvency to the extent that the presumptive entitlement is an interest in property. In
an equalization context, the spouse must apply for a property interest by way of the court’s
remedial discretion.
On the other hand, equalization effects a simpler division in some ways. Sharing the value of a
business asset, for example, will generally be simpler than dealing with a newly-arisen half
interest of the spouse.

212

Family Law Act, RSO 1990, c F.3, s 5.

213

2011 SCC 35, 2 SCR 605.

214

Ibid at para 15 [citations omitted].

64

Discussion Paper: Division of Family Prope rty

May 2016

Nevertheless, given the clarity and familiarity of the current regime for effecting a matrimonial
property division, along with the benefits to spouses of insolvents recently noted by the Supreme
Court in Schreyer v. Schreyer, we propose that family property law should continue to reflect a
division of property model, and not an equalization regime. Where appropriate, the court will
have discretion to order an equalization payment rather than an interest in property.

Proposal for discussion:
New family property legislation should continue to provide for a division of property
model, and not an equalization regime.

3.2.

Principles Underlying the Act

The Matrimonial Property Act is one of only a few statutes in Nova Scotia that commences with
a preamble. The preamble states:
WHEREAS it is desirable to encourage and strengthen the role of the family in society;
AND WHEREAS for that purpose it is necessary to recognize the contribution made to a
marriage by each spouse;
AND WHEREAS in support of such recognition it is necessary to provide in law for the
orderly and equitable settlement of the affairs of the spouses upon the termination of a
marriage relationship;
AND WHEREAS it is necessary to provide for mutual obligations in family relationships
including the responsibility of parents for their children;
AND WHEREAS it is desirable to recognize that childcare, household management and
financial support are the joint responsibilities of the spouses and that there is a joint
contribution by the spouses, financial and otherwise, that entitles each spouse equally to
the matrimonial assets:
In its 1997 Report, this Commission recommended that the preamble to the Matrimonial
Property Act should be reformed. The Commission noted that “strengthening the role of the
family in society” was not necessarily an appropriate goal for the law governing the division of
property on relationship breakdown.215 The Commission commented,

Final Report: Reform of the Law Dealing with Matrimonial Property in Nova Scotia, supra note 69 at
14-15.
215

65

Discussion Paper: Division of Family Prope rty

May 2016

... [A] law providing “default rules” regarding the division of property where the parties
have not privately agreed to a division is not a law which promotes the family or
marriage or any particular form of relationship. Rather it is a law designed primarily to
provide for an orderly and equitable settlement of the economic affairs of persons who
have been parties to a domestic relationship which involves economic
interdependence.216
We agree that the Act should not identify “strengthening the role of the family in society” as a
guiding principle of matrimonial property law.
The 1997 Report concluded that the Preamble to the Act should continue to make reference to
the objective of providing for orderly and equitable settlement of financial affairs at the end of
the relationship. In particular, the Commission reasoned:
The principal way in which the Act seeks to achieve an “equitable settlement” is by
deeming contributions to a marriage relationship to be equal, regardless of their form.
This effected an important change in the law, which had traditionally ignored or
undervalued unpaid work in the home. The economic interdependence involved in a
marriage, and the social worth of the efforts of both spouses, are recognized by treating
monetary and non-monetary contributions as equal in principle. At the time, this change
was considered an important victory in the cause for legal equality of the sexes. It also
has a number of other benefits. The deemed equal contribution restricts judicial
discretion and provides clarity in the law, which facilitates the negotiation of agreements
between the parties. It also reflects the difficulty of deciding who contributed what to a
marriage. Not only does the deemed equal contribution accord with current notions of
spousal equality, but it is also a practical solution which avoids resort to notions of fault
or gender stereotypes in evaluating the parties’ contributions.217
The principle of deeming contributions to the relationship to be equal regardless of their form is
of central importance and should continue to be recognized in reformed family property
legislation. The same is true of the goal of orderly and equitable settlement of affairs on
relationship breakdown. We would add the importance of reaching consensual settlements
wherever possible.
The principle of providing for “mutual obligations in family relationships including the
responsibility of parents for their children” continues to be an important consideration in the
division of family property. The best interest of the child is a central principle in family law. The
parties’ mutual obligations for children, both during the relationship and in terms of their
financial circumstances going forward, may be critical considerations in the equitable and
orderly settlement of the affairs of the parties on relationship breakdown.
216
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Proposals for discussion:
Family property legislation should recognize the following principles and goals in its
preamble:
a) Childcare, household management and financial support are the joint
responsibilities of spouses, registered domestic partners and common law
partners; spouses and partners are presumed to have made an equal
contribution to the relationship, financial and otherwise, that presumptively
entitles each equally to the family assets;
b) The orderly and equitable settlement of the affairs of the spouses and
partners upon the termination of a relationship is an important objective of
the law;
c) The settlement of the affairs of the spouses and partners upon the
termination of a relationship should be on a consensual basis wherever
possible;
d) Spouses and partners have mutual obligations in family relationships
including the responsibility of parents for their children.

3.2.1. Language and Terminology
The language of the Matrimonial Property Act continues to reflect an outdated,
heteronormative conception of the family, and should be reformed. The definition of “spouse”
must no longer refer to “either of a man and woman”218 but should reflect the common law
definition of marriage as the union of two persons to the exclusion of all others.219 The same
change was recently made to the definition of “spouse” in the new Pension Benefits Act which
came into force on June 1, 2015.220 As it reads now, the statutory definition of “spouse” in the
218

Section 2(g).

In Boutilier v Nova Scotia (Attorney General), [2004] NSJ No 357 (QL) it was ordered that the
common law definition of marriage for civil purposes is declared to be "the lawful union of two persons to
the exclusion of all others" and that civil marriage between two persons of the same sex is therefore lawful
and valid in Nova Scotia.” In the Civil Marriages Act, SC 2005, c 33, s 2, marriage for civil purposes is
defined as “the lawful union of two persons to the exclusion of all others.”
219
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See Pension Benefits Act, SNS 2011, c 41, s 2(ax):
(ax) "spouse" means either of two persons who
(i) are married to each other,
(ii) are married to each other by a marriage that is voidable and has not been annulled by
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Matrimonial Property Act appears to read down the common law definition of spouse to a man
and a woman. While it is understood that such a definition would not survive Charter scrutiny,
the Act should not reflect a discriminatory definition of spouses.
Furthermore, since the introduction of the Act, the Vital Statistics Act221 has been amended to
provide for registered domestic partners.222 As of the date of registration of a domestic
partnership declaration, domestic partners have the same rights and obligations as married
spouses, pursuant to a number of pieces of legislation in Nova Scotia, including the Matrimonial
Property Act.223 The language of the Matrimonial Property Act should reflect the inclusion of
registered domestic partners in the matrimonial property regime.

Proposals for discussion:
The definition of “spouse” in family property legislation should no longer refer to
“either of a man and woman” but should reflect the common law definition of
marriage as the union of two persons to the exclusion of all others.
The provisions of the new legislation should reflect the inclusion of registered
domestic partners in the family property regime.

3.3.

Disclosure and Division of Property

The just and effective division of family property depends on proper disclosure. All of the assets
and debt held by each spouse or partner, and their values, must be clearly established before
they can be divided according to the Act. Non-disclosure and inadequate disclosure in the family
law context are significant barriers to settlement and legal proceedings.

a declaration of nullity,
(iii) have gone through a form of marriage with each other, in good faith, that is void and
are cohabiting or, where they have ceased to cohabit, have cohabited within the twelvemonth period immediately preceding the date of entitlement,
(iv) are domestic partners within the meaning of Section 52 of the Vital Statistics Act, or
(v) not being married to each other, cohabited in a conjugal relationship with each other
(A) for a period of at least three years, if either of them is married, or
(B) for a period of at least one year, if neither of them is married.
221

RSNS 1989, c 494.

222

Sections 52-58.

223

Section 54(2)(g).
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The Supreme Court of Canada has stressed the importance of financial disclosure in a number of
cases. In Leskun v. Leskun,224 the Court quoted a British Columbia decision as follows:
Non-disclosure of assets is the cancer of matrimonial property litigation. It discourages
settlement or promotes settlements which are inadequate. It increases the time and
expense of litigation. The prolonged stress of unnecessary battle may lead weary and
drained women simply to give up and walk away with only a share of the assets they
know about, taking with them the bitter aftertaste of a reasonably-based suspicion that
justice was not done.225
Ensuring full and accurate disclosure in the context of family law disputes is therefore an
important aspect of access to justice. The April 2013 Report of the Family Justice Working
Group highlighted the need for legislation to codify an ongoing, positive duty to disclose on
persons involved in the family law system:
Provisions governing disclosure should treat full disclosure as an affirmative obligation
that rests upon all participants throughout, backed up by serious consequences for
failure to comply with those obligations. Statutory provisions should be aimed at
supporting the development of a culture of disclosure and good faith in family matters.
Recommendation 30:
That substantive family laws provide more support for early and complete disclosure by
providing for positive obligations to govern all stages of a case and serious consequences
for failure to comply.226
The Matrimonial Property Act addresses disclosure at section 14, in particular, indicating that
each spouse must deliver a statement of all property owned by that spouse, verified by sworn
affidavit. Section 14(3) allows the court to keep disclosure confidential, where public disclosure
“would constitute a hardship to a spouse”.
But the Matrimonial Property Act does not indicate when the statement must be delivered, nor
place an on-going and affirmative duty on parties to make full and accurate disclosure. Nor does
the Act set out penalties for a knowing failure to disclose.
The Civil Procedure Rules, the Districts’ Family Rules227 and Family Division Rules228 set out the
rules of disclosure in the context of family law proceedings in the respective courts. Rule 14.08
224
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of the Civil Procedure Rules explains the need for full disclosure: “Making full disclosure of
relevant documents, electronic information, and other things is presumed to be necessary for
justice in a proceeding.”
The Rules provide that Judges at Supreme Court and Family Division can make orders for
disclosure in the context of family law proceedings. The text of the order indicates that if the
party fails to obey, an order for costs may be made against him or her, usually in the amount of
$250.00.229 The party may also be liable for contempt.
We have heard from family law practitioners that the amount of $250 provides little incentive
for disclosure especially where higher income litigants are concerned. Orders for contempt are
often difficult to obtain, requiring that the applicant show beyond a reasonable doubt that the
respondent was aware of the order and willfully failed to obey it.
Disclosure was a significant concern in British Columbia’s family law reforms.230 The Family
Law Act provides for a general, positive duty to disclose, as follows:
Duty to disclose
5 (1) A party to a family law dispute must provide to the other party full and true
information for the purposes of resolving a family law dispute.
(2) A person must not use information obtained under this section except as necessary to
resolve a family law dispute.231
Importantly, the British Columbia Act also provides for orders enforcing disclosure. The court
may order disclosure,232 and assign the costs necessary to comply with the order to one party. 233
There are privacy protections against unauthorized release of information disclosed.234 If a
person fails to comply with any requirement for disclosure, or provides incomplete, false or
misleading information, the court may draw an evidentiary inference against that person, 235
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require a party to post security,236 or require a person to pay the other party’s costs and expenses
or a penalty or fine of up to $5,000.237
Imposing an ongoing duty to disclose and providing effective sanctions for non-disclosure are
particularly important in the context of family property. The fair and effective division of assets
depends on full knowledge of the parties’ assets and debts, and their values. It is important that
these duties be clear in the legislation, and an express provision will aid in educating litigants particularly those without legal counsel - as to their disclosure obligations.
In our view the Act should provide that every party to a family law dispute has a duty to provide
to the other party full and accurate financial disclosure for the purposes of resolving a family law
dispute.
The legislation should not require a statement or affidavit of property. Rules around the scope,
timing and enforcement of disclosure obligations should be left to court rules.
Rules of court should permit a party to waive receipt of disclosure by the other party. It may be
that in some situations disclosure would involve a complicated and expensive valuation, for
example. In this situation a spouse may wish to waive the requirement in favour of efficiency
and expediency in settling the spouses’ affairs.
The duty should be ongoing, in the sense that a material change in circumstances (e.g. the value
of an asset) must be disclosed.
Rules of court should also provide powers of the court, when a party fails to make full disclosure,
including drawing an adverse inference, posting security, and payment of the other party’s costs
and expenses.
The Court should have powers to impose penalties on persons who knowingly fail to make full
disclosure. The current notice t0 disclose indicates a penalty of $250, but this is not a strong
disincentive, particularly for persons with higher incomes. Instead, new family property
legislation should provide that a party may be subject to payments in amounts not exceeding
$5000 for failing to disclose. The court may determine the amount of the payment depending on
the nature and effect of the failure.
Public legal information should explain parties’ disclosure obligations, not just in family
property disputes but also when negotiating marriage contracts, cohabitation contracts, and
separation agreements.
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Proposals for discussion:
New family property legislation should require that every party to a family property
dispute has a duty to provide to the other party full and complete financial disclosure
for the purposes of resolving a family property dispute.
The legislation should not require a statement or affidavit of property. Matters
regarding the timing, scope and enforcement of disclosure obligations should be left
to rules of court.
Rules of court should permit a party to waive disclosure from another party.
Rules of court should provide that a material change in the information previously
disclosed (e.g., the value of an asset) must be disclosed.
Rules of court should provide for a variety of enforcement powers of the court when a
party fails to make full disclosure, including drawing an adverse inference against
that party, requiring the party to post security, and requiring payment of the other
party’s costs and expenses.
Parties who fail to make full disclosure should be subject to a fine or payment not
exceeding $5000.
Public legal information should explain disclosure obligations in the context of family
property proceedings. This should include disclosure required when negotiating
marriage contracts, cohabitation contracts, and separation agreements.
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COMMON LAW COUPLES

For legal purposes there are four basic categories of cohabiting, conjugal family forms in Nova
Scotia:
1. married couples;
2. common law partners;
3. registered domestic partners;
4. unmarried, cohabiting couples who do not qualify as common law or registered domestic
partners.
Common law partners are variously defined in Nova Scotia legislation as two “persons” or
“individuals” cohabiting in a conjugal relationship for at least one238 or two239 years or more.240
Common law couples have equivalent rights to those of married spouses under the Maintenance
and Custody Act,241 the Pension Benefits Act,242 the Fatal Injuries Act,243 Fatality Investigations
Act,244 the Health Act,245 the Hospitals Act,246 Involuntary Psychiatric Treatment Act,247
Insurance Act,248 Members’ Retiring Allowances Act,249 Labour Standards Code,250 Provincial
Acts that use a one-year duration requirement to define common law partner status include: Personal
Directives Act, Workers Compensation Act, Hospitals Act, Fatal Injuries Act, Insurance Act, the Pension
Benefits Act, and the Labour Standards Code.
238

Acts that use a two-year duration requirement to define common law partner status include:
Maintenance and Custody Act, Employment Support and Income Assistance Act, Fatality Investigations
Act, Members Retiring Allowances Act, Involuntary Psychiatric Treatment Act, and the Provincial Court
Act.
239
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Court Act,251 Income Tax Act,252 Domestic Violence Intervention Act,253 and the Workers
Compensation Act.254 Federally, common law partners have equivalent or similar rights and
obligations under the Income Tax Act,255 the Pension Benefits Division Act,256 the Old Age
Security Act,257 and the Canada Pension Plan Act.258
Unmarried cohabitants are unmarried, cohabiting couples who do not necessarily meet the
definition of a common law couple. Like common law couples they may register their
relationships under the Vital Statistics Act.259 By registering the relationship they become
domestic partners and thereby opt into various legal regimes, including the Matrimonial
Property Act.
Common law couples and unmarried cohabitants who have not registered their relationship are
excluded from the definition of “spouse” in the Matrimonial Property Act and are therefore not
entitled to seek a statutory division of property. Common law couples and unmarried
cohabitants can bring equitable claims in order to determine division of property on relationship
breakdown,260 but there is no deeming of assets to be “matrimonial” in nature and no
presumptive rule of 50-50 division.
4.1.

Evolution of Common Law Partners’ Entitlement to Division of
Property

Common law partners are excluded from the Matrimonial Property Act, but they may make a
claim in court for an interest in property held in the other partner’s name, or compensation,
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based on equitable principles. The case of Murdoch v. Murdoch261 was the first Supreme Court
of Canada case to consider an action on the basis of unjust enrichment and resulting trust in the
context of relationship breakdown. The Murdochs were married and living on a ranch in
Alberta, before the enactment of matrimonial property legislation in that province. The
Murdochs had acquired substantial ranch property during their twenty-five year marriage. Title
to the property was held in Mr. Mudoch’s name only. Mrs. Murdoch brought an action in equity
for unjust enrichment and resulting trust to property acquired by her husband during their
marriage. As noted earlier, the Supreme Court of Canada upheld the decision of the trial judge to
deny her claims because her work on the ranch amounted to “the work done by any ranch
wife.”262 The decision prompted widespread matrimonial law reform in Canada. Although the
claim did not succeed, the case opened up the possibility of equitable claims based on unjust
enrichment, not just for married persons, but for unmarried cohabitants as well.
The Supreme Court of Canada confirmed that the principles of unjust enrichment and
constructive trust would be available to unmarried cohabiting couples in the 1980 case of
Pettkus v. Becker.263 Ms. Becker had been living with Mr. Pettkus for nineteen years. They were
not married but they had established and maintained a farm property and bee-keeping business
during cohabitation. The Ontario Court of Appeal found that Ms. Becker was entitled to a onehalf interest in the property based on unjust enrichment and a constructive trust in the property.
The Supreme Court upheld the decision on appeal. The Court clarified that in order to ground a
claim for unjust enrichment and constructive trust the claimant must show a connection
between labour or money and acquisition of the property.
In the 1986 case of Sorochan v. Sorochan,264 the Supreme Court awarded a woman in a
common law partnership an equal share of a ranch property on the basis of her contribution to
the property. The Court held that “[a] contribution relating to the preservation, maintenance or
improvement of property may also suffice” to ground a claim for unjust enrichment and
constructive trust.265
In Peter v. Beblow266 the Supreme Court returned to the issue, examining whether “ordinary
housekeeping duties” would suffice to ground a claim for unjust enrichment. 267 The majority of
261
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the Court held that Ms. Peter’s claim of unjust enrichment was made out by her contribution to
child-caring and work in the home performed over the course of the twelve-year relationship.
The Court held that there was “no logical reason to distinguish domestic services from other
contributions”.268 Justice McLachlin (as she then was) explained:
The notion that household and childcare services are not worthy of recognition by the
court fails to recognize the fact that these services are of great value, not only to the
family, but to the other spouse. … The notion, moreover, is a pernicious one that
systematically devalues the contributions which women tend to make to the family
economy. It has contributed to the phenomenon of the feminization of poverty which
this Court identified in Moge v. Moge, [1992] 3 S.C.R. 813, per L'Heureux-Dubé J., at pp.
853-54.269
Justice McLachlin considered whether or not to remedy the unjust enrichment by quantum
meruit (ie., money for value of work undertaken) or constructive trust (ie., a proprietary interest
in the property). She held that where a monetary award is sufficient there will be no need for a
constructive trust on the property. Sufficiency of a monetary award, for example, will be
determined on the basis of the “probability of the award’s being paid as well as the special
interest in the property acquired by the contributions.”270 Only where there is a link between
services rendered and the specific property in which the trust is claimed will a constructive trust
be awarded – the “amount of contribution governs the extent of the constructive trust.”271
In 1999, as the courts were extending equitable principles to afford common law partners some
limited rights to family property, the exclusion of common law couples from the Nova Scotia
Matrimonial Property Act was challenged, in the case of Walsh v. Bona,272 as a violation of the
equality rights in section 15(1) of the Charter. Justice Haliburton of the Nova Scotia Supreme
Court found the exclusion was not discriminatory.273 The Court of Appeal reversed, holding that
the exclusion was discriminatory and was not justified under section 1 of the Charter.274
Constructive Trusts” in Jeffrey Bruce Berryman, Mark R Gillen and Faye Woodman, eds, The Law of
Trusts: A Contextual Approach, 2nd ed (Toronto: Emond-Montgomery Publishing, 2007).
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In November of 2000, the Nova Scotia government introduced An Act to Comply with Certain
Court Decisions and to Modernize and Reform Laws in the Province, otherwise known as the
Law Reform (2000) Act. The law was introduced seven months after the Court of Appeal
decision in Walsh v. Bona, which gave the legislature twelve months to remedy the
unconstitutional exclusion. The Crown had appealed the decision, but in the meantime the
provincial government sought to provide an option for unmarried cohabitants to bring
themselves within the scheme of matrimonial property by registering their relationships.
The Law Reform (2000) Act provided for unmarried cohabitants and common law partners –
including same sex partners – to opt into the scheme of deferred sharing of matrimonial
property in the Matrimonial Property Act if they made a domestic partner declaration and
registered their relationship pursuant to the Vital Statistics Act. Unmarried same and opposite
sex couples could access the protection of the law by indicating they had made an affirmative
choice to enter into the regime of deferred sharing of property.
In 2002, the Supreme Court of Canada reversed the Court of Appeal’s decision.275 The majority
found that there was no discrimination under section 15(1) of the Charter. In particular, the
court emphasized the distinction between couples who have chosen to marry, and therefore may
be taken to have affirmatively signified their consent to be bound by the Matrimonial Property
Act, and common law couples who have not. The Court also noted common law couples’ option
to opt in to the regime of equal sharing:
... The decision to marry, which necessarily requires the consent of each spouse,
encapsulates within it the spouses’ consent to be bound by the proprietary regime that
the Matrimonial Property Act creates.
Unmarried cohabitants, on the other hand, maintain their respective proprietary rights
and interests throughout the duration of their relationship and at its end. These couples
are free to marry, enter into domestic contracts, to own property jointly. In short, if they
so choose, they are able to access all of the benefits extended to married couples under
the Matrimonial Property Act.276
In February 2011, the Supreme Court of Canada further clarified the law of unjust enrichment as
it relates to the division of property on relationship breakdown, in Kerr v. Baranow.277 The
Court examined when and how to apply an analysis of unjust enrichment, and in particular how
to quantify a monetary award. Following Peter v. Beblow the courts had looked to either a
quantum meruit (‘fee for service’) remedy, or a proprietary remedy - that is, an award of an
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interest in the property itself - in constructive trust. Justice Cromwell, for the Court, held that in
the case of a “joint family venture” a spouse should be able to obtain a monetary award that is
not based in quantum meruit. Among other things, Justice Cromwell was concerned that a feefor-service calculation does not reflect the reality of integrated family life for many common law
couples. Practically speaking in many cases it requires an assessment of competing quantum
meruit claims, as each partner seeks to offset the quantifiable ‘services’ or contributions of the
other.
For spouses in a ‘joint family venture’, in place of a quantum meruit calculation, Kerr instead
requires that compensation be assessed on the basis of the proportionate contributions of the
spouse to the accumulation of the family’s wealth over the course of the relationship. Therefore,
following Kerr a common-law spouse in a joint family venture may make a claim for a monetary
sum equal to a share of the family’s accumulated wealth, which share will be proportionate to
the spouse’s relative contribution to the relationship, and in particular its accumulation of
wealth. Justice Cromwell explained a number of factors that the courts are to examine in
assessing whether there has been a joint family venture - in effect inquiring into the degree of
economic integration and interdependence over the course of the relationship.
Most recently, the constitutionality of excluding common law partners from matrimonial
property legislation in Quebec was considered by the Supreme Court of Canada in 2013. A slim
majority of the Court (5 to 4) found that the exclusion was discriminatory under section 15 of the
Charter.278 But four of those judges considered the exclusion was justified under section 1, and
they joined the four who considered it was not discriminatory in order to uphold the exclusion.
The judgment in effect upheld the decision in Walsh that the exclusion of common law couples
from a statutory regime of equal sharing on relationship breakdown is not a violation of the
Charter.279
Absent a constitutional obligation to include common law couples, it remains up to provincial
legislatures to decide whether or not to extend their matrimonial property regimes.
In its 1997 Report, this Commission recommended that common law couples should be covered
by a new family property statute.280 The Report recommended the inclusion of the following
types of non-married couples in a proposed Domestic Property Division Act:
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Two adults in a personal relationship where one provides personal or financial
commitment and support of a domestic nature for the benefit of the other, where the
parties have cohabited for a period of at least one year.281
The 1997 Report indicated that unmarried cohabitant couples should be included because,
“relationships based on cohabitation are increasing in popularity and are likely to continue to do
so….it is important to ensure that the law applicable on their termination be reasonably clear
and fair.”282
In summary, common law partners continue to be excluded from the Matrimonial Property Act
in Nova Scotia. Only unmarried cohabitants who have registered a domestic partnership are
entitled to a presumptive 50-50 division of matrimonial assets under the Matrimonial Property
Act. All other unmarried partners must apply to court for a share of family property on the basis
of equitable principles, and in particular, the law of unjust enrichment most recently articulated
by the Supreme Court in Kerr v. Baranow.
4.2.

Other Jurisdictions

In 1999, the Supreme Court of Canada in M. v. H.,283 held that excluding same sex couples from
the definition of common law partner in Ontario’s Family Law Act was discriminatory under
section 15(1) of the Charter, and was not justified under section 1. The decision paved the way
for same sex marriage to become legal across Canada, between 2003 and 2005. In the years
after M. v. H. and Walsh, provincial legislatures extended rights to common law couples,
recognizing that this promoted greater equality between same sex and opposite sex couples.
Federally, in 2000, the government amended several pieces of legislation with the
Modernization of Benefits and Obligations Act,284 in order to extend rights and obligations to
common law partners – the definition of which was amended to include same sex partners.285 In
2000, Nova Scotia passed the Law Reform (2000) Act extending rights and obligations of
common law partners to eligible same sex partnerships, and making provision for registered
domestic partnerships.286
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Between 2001 and 2005, a number of provinces and territories began to amend their
matrimonial property legislation to include common law couples within the presumption of
equal sharing of matrimonial assets on relationship breakdown. The first jurisdictions to do so
were the Northwest Territories and Nunavut, in 1997.287 Saskatchewan’s Matrimonial Property
Act was amended in 2001288 to include common law partners who have cohabited as spouses for
at least two years.289 The Act was renamed the Family Property Act and terminology throughout
the Act was altered accordingly.
Manitoba included common law couples in 2004.290 Common law couples who are either
registered under the Vital Statistics Act291 or who have cohabited in a relationship for three
years are included in the scheme of equalization of family property.292
In March 2013, British Columbia included common law couples for purposes of family property
division under the new Family Law Act. Common law couples living in a “marriage-like
relationship…continuously for two years” may claim rights to property division under the Act.293
In Nova Scotia, where the federal Family Homes on Reserves and Matrimonial Interests or
Rights Act applies, common law partners are included in the family property regime created by
that Act, if one or both partners is “a First Nation member or an Indian”.294 On April 30, 2016,
the Chief and Council of Membertou passed their own Membertou Family Homes Law, 2016,
which provides differentiated rights to common law partners and married spouses. In
particular, common law partners do not share in the value of the “family home” unless they have
made a domestic agreement to that effect.295
Beyond Canada, a number of jurisdictions have included unmarried cohabitant or “de facto”
couples under matrimonial property legislation. Matrimonial property legislation in Australia
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(in all states and territories except Western Australia)296 and New Zealand297 extends
matrimonial property rights to de facto couples who meet the eligibility criteria.
In 2009, the Australian Family Law Act 1975 was amended to extend to de facto partners equal
rights to the resolution of property and financial matters on relationship breakdown as those
provided to married spouses.298
In New Zealand, de facto partners have the same rights as married spouses (and parties to a civil
union) with regards to the division of property on separation or death.299
The American Law Institute, in its recommendations concerning the Principles of the Law of
Family Dissolution,300 recommended including “domestic partners” (ie., unmarried cohabitants
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(1) For the purposes of this Act, a de facto relationship is a relationship between 2 persons
(whether a man and a woman, or a man and a man, or a woman and a woman)—
(a) who are both aged 18 years or older; and
(b) who live together as a couple; and
(c) who are not married to, or in a civil union with, one another.
(2) In determining whether 2 persons live together as a couple, all the circumstances of the
relationship are to be taken into account, including any of the following matters that are relevant
in a particular case:
(a) the duration of the relationship:
(b) the nature and extent of common residence:
(c) whether or not a sexual relationship exists:
(d) the degree of financial dependence or interdependence, and any arrangements for
financial support, between the parties:
(e) the ownership, use, and acquisition of property:
(f) the degree of mutual commitment to a shared life:
(g) the care and support of children:
(h) the performance of household duties:
(i) the reputation and public aspects of the relationship.
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who fit a legislative definition) in the scheme of equal sharing if they met certain eligibility
criteria. The ALI recommendations included provisions to determine which relationships should
be recognized as domestic partnerships,301 and what property will constitute domesticpartnership property.302 The ALI further recommended that eligible property should be divided
on the same basis as the division of marital property.303 In general, once a relationship is eligible
for status as a domestic partnership the couple’s property is effectively divided in the same way
as that of married spouses. Partners would be entitled to contract out of the scheme as married
couples can.
4.3.

Prevalence of Common Law Couples in Nova Scotia

In 2011, common law couples304 represented 14.2% of all census families in Nova Scotia while
married couples represented 68.5%. Common law couples with children represented 6% of all
couple families in Nova Scotia, while married persons with children made up 34%. More
common law couples lived without children, at 11% of all couple families. The largest category of
couple families - at 49% - was married couples without children.305
Common law couples are less prevalent in Nova Scotia than married couples and indeed, slightly
less prevalent than the Canadian average.306 But the number of common law couples in Nova
Scotia as a proportion of all family forms is increasing over time, as in the rest of Canada. In
1981, around the time when the Matrimonial Property Act came into force, they only made up
4.2% of all families.307 Now the figure is 14.2%.
National figures from the 2006 census reveal that common-law-couple families grew the
quickest of all census families since 2001. The number of common-law-couple families in
Canada grew 18.9% to 1,376,900, more than five times faster than for married-couple families.
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Principles of the Law of Family Dissolution: Analysis and Recommendations, supra note 98.
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§ 6.03.

302

§ 6.04.

303

§ 6.05.

The census defines “common-law” status as “[a] person who is living with another person as a couple
but who is not legally married to that person”. Statistics Canada, “Marital status”, online: <http://
www12.statcan.gc.ca/census-recensement/2011/ref/dict/pop068-eng.cfm>.
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Focus on Geography Series, 2011 Census – Nova Scotia, supra note 4.

In 2011 16.7% of all census families in Canada were common law couples, whereas only 14.2% of all
census families in Nova Scotia were common law couples. See ibid.
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Visual Census – Families, households and marital status, Nova Scotia, supra note 5.
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The census counted 6,105,900 married-couple families, up only 3.5% from 2001.308 As of 2011,
common-law couples accounted for 16.7 percent of all census families in Canada.309 This is from
5.6 percent in 1981 – the first year that common-law families were included in the census.310
According to the 2006 General Social Survey new immigrants and visible minority individuals
are less likely to be in a common-law family.311 In contrast, research has indicated that being in a
common law relationship is more common amongst Aboriginal than non-Aboriginal women, at
a frequency of 17 to 10% respectively.312
In Nova Scotia, common law relationships are most prevalent among persons 25-29 years old,
with 12,035 people between the ages of 25-29 living in one as of 2011. The second and third
most prevalent age groups for common law relationships are 30-34 years old, with 9,730 people,
and 45-49 years old, with 9,085.313 The majority of persons under 50 years of age living in a
common law relationship in Nova Scotia were never married, whereas the majority of those
between the ages of 50-74 in common law relationships had been previously married.314 The
prevalence of common law relationships among the respective age groups set out above is
consistent with national statistics.315

Statistics Canada, 2006 Census: Family portrait: Continuity and change in Canadian families and
households in 2006: National portrait: Census families, online: <http://www12.statcan.gc.ca/censusrecensement/2006/as-sa/97-553/p2-eng.cfm>.
308

Statistics Canada, “Portrait of Families and Living Arrangements in Canada: Families, households and
marital status” (Ottawa: Ministry of Industry, 2012) online: <http://www12.statcan.gc.ca/censusrecensement/2011/as-sa/98-312-x/98-312-x2011001-eng.pdf>.
309

Statistics Canada, “Fifty years of families in Canada: 1961 to 2011” (Ottawa: Minister of industry, 2012),
online:
<http://www12.statcan.gc.ca/census-recensement/2011/as-sa/98-312-x/98-312-x2011003 1eng.pdf>.
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Ibid.

Vivian O’Donnell and Susan Wallace “First Nations, Metis and Inuit Women” (Ottawa: Minister of
Industry, 2011) at 19, online: Statistics Canada <http://www.statcan.gc.ca/pub/89-503-x/2010001/
article/11442-eng.pdf>.
312

Statistics Canada, “2011 Census of Canada: Topic-based tabulations” (Ottawa: Statistics Canada, 2014)
online: Statistics Canada <https://www12.statcan.gc.ca/census-recensement/2011/dp-pd/tbt-tt/Rpeng.cfm?LANG=E&APATH=3&DETAIL=1&DIM=0&FL=A&FREE=0&GC=0&GID=0&GK=0&GRP=1&PI
D=108261&PRID=0&PTYPE=101955&S=0&SHOWALL=0&SUB=0&Temporal=2011&THEME=89&VID
=0&VNAMEE=&VNAMEF>.
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Ibid.
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Ibid.
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The option to register a domestic partnership under the Vital Statistics Act has not had a strong
uptake. Vital Statistics reports for the years 2008 to 2014 indicate that an average of 59
domestic partnerships were registered with Vital Statistics each year.316
Manitoba includes common law couples for purposes of family property legislation, and has an
only slightly larger population (1,208,268),317 but its registered common law relationship
numbers are on par with Nova Scotia’s. Between 2007 and 2011, an average of 42.6 registrations
took place each year.318 These numbers are consistent with research in European countries
which indicates that few people actually register their partnerships. The reasons include a lack
of public legal education, lack of motivation, and refusal on behalf of one partner to register.319
In summary, common law couples are increasing in prevalence in Nova Scotia; however, the
proportion and growth rates are below the Canadian average. Registered domestic partnerships
are still relatively rare.
In an online public survey for the public compiled by the Commission, 26 of 30 respondents
indicated that they were in favour of having common law couples divide their property in the
same manner as married couples in at least some cases. Only four respondents indicated that
they were not in favour of having common law couples included at all. 14 respondents indicated
that common law couples should be included “sometimes”, (e.g., depending on duration of
relationship, degree of financial interdependence, presence of children). Asked whether
common law partners should be included if they have had a child together, 18 of 29 respondents
said yes. A further 8 said sometimes (e.g., depending on some further criteria), and three said
no.
Besides the presence of children, criteria favoured by respondents to determine whether or not
to include common law couples in a regime of matrimonial property included contribution to
family assets, loss of income earning potential and asset acquisition of the partner who was
primarily responsible for child care, duration of the relationship, and the functional equivalence
between the relationship and a married relationship.

Correspondence
from
Sarah
Galloway,
Research
and
Nova Scotia Vital Statistics to Victoria Kongats (5 May 2015) [on file with author].
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Statistics Canada, Focus on Geography Series, 2011 Census –
<http://www12.statcan.gc.ca/census-recensement/2011/as-sa/fogs-spg/Facts-preng.cfm?Lang=eng&GK=PR&GC=46>.
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See Government of Manitoba, Vital Statistics Agency, Annual
<http://vitalstats.gov.mb.ca/pdf/2012 VS Annual Report en.pdf>.
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Jennifer A Cooper, QC, An Opinion Respecting Persons in Common-Law Relationships: Final Report,
Vol 1 (December 31, 2001) (Manitoba Justice) at 42, online: <http://www.gov.mb.ca/justice/
publications/commonlawreviewpanel/vol1/common-law panel vol1.pdf>.
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Lawyers were less inclined to include common law couples in a regime of matrimonial property
division. In response to the Commission’s online survey for lawyers, 12 of 21 respondents (57%)
indicated that they were not in favour of including common law couples. Five out of 21
respondents (24%) indicated that they were in favour of including common law couples, and 4
of 21 (19%) indicated that they would be in favour of including common law couples depending
on certain criteria, such as duration of relationship, contribution to family assets, or the couple
having a child or children.
4.4.

Whether to Include Common Law Couples

For discussion purposes, we propose that family property legislation should apply to common
law partners who have cohabited for a reasonably extensive period of time, giving them the right
to a presumptively equal division of matrimonial assets. We explain our reasons in this section.
First, the case for including common law couples on the basis of their functional similarity to
married couples is to us compelling. In general, after a sufficient period of time common law
partners are likely to function economically like married spouses in all the relevant ways:
economic integration, the possibility and even likelihood that one partner has foregone
economic advantages for the benefit of the family, potential vulnerability at the end of the
relationship, and the need for orderly division of shared family assets upon relationship
breakdown. “Childcare, household management and financial support”320 are likely to be every
bit as much the joint responsibilities of common law partners as married spouses.
Without legislative protection common law partners can be left in a vulnerable financial
situation at the end of a relationship, whether by separation or by death of a partner.321 Many
common law couples will be in relationships that are functionally equivalent to marriage in
terms of both integration, long-term stability, and economic vulnerability at the relationship’s
end.322 The same concerns that led to the introduction of matrimonial property legislation as
remedial legislation are present in common law relationships, especially where they are of
longer duration.
320

Matrimonial Property Act, Preamble.

Several studies in Europe and the United States have noted a decline in economic well-being after the
dissolution of the relationship for both married and cohabiting partners, with divorced women faring the
worst, followed by cohabiting women, followed by cohabiting men, with divorced men experiencing the
least economic decline of all partners. S Avellar & PJ Smock, “The economic consequences of the
dissolution of cohabiting unions” (2005) 67.2 Journal of Marriage and Family at 315; D Manting & AM
Bouman, “Short- and long-term economic of the dissolution of marital and consensual unions: The
example of the Netherlands” (2006) 22.4 European Sociological Review 413; Sabrina de Regt, Dimitri
Mortelmans and Tinne Marynissen, “Financial Consequences of Relationship Dissolution: A Longitudinal
Comparison of Formerly Married and Unmarried Cohabiting Men and Women” (2013) 47.1 Sociology 90.
321

See Walsh v Bona, 2002 SCC 83, 221 DLR (4th) 1 at para 118 (per L’Heureux-Dubé J); Quebec
(Attorney General) v A, 2013 SCC 5, 1 SCR 61 at para 353 (per Abella J).
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To this it may be argued that common law relationships are not like those of married couples
after all. They are generally less stable and long lasting.323 Some Canadian research indicates
that common law couples tend to have higher levels of economic independence than married
couples.324 To that extent, the decision to remain unmarried may reflect underlying differences
and expectations that also relate to the degree of economic integration and the corresponding
need for property sharing on relationship breakdown.325 Common law couples may avoid or
limit economic integration because they do not have the same expectations of sharing on
relationship breakdown, and their relationships are generally more fleeting than married
relationships.326
As well, some analysts argue that the gendered division of labour in opposite sex relationships is
no longer as predominant as it used to be. Women are increasingly making as much or more
money than their male counterparts.327 Statistics also show that while in opposite sex
relationships men are increasingly taking on more work in the home, women continue to
provide more childcare than men. This means that potentially there is an increasing number of
relationships where women are both the primary breadwinner and the primary caregiver. The
argument is that it would be unfair to impose a regime of deferred equal sharing, where one
partner has undertaken both primary caregiving and is the primary earner, without her
affirmative consent to be so bound.328 It may be that the partner who plays both the primary role
in childcare and is the primary breadwinner has specifically chosen not to marry the other
partner because of an unequal division of labour in the home, but has nonetheless chosen to live
with the other partner because of bonds of affection and the presence of children.

See Walsh v Bona, at para 40. The 2006 General Social Survey reported that from 2001 to 2006 the
number of individuals who divorced and the number of individuals who dissolved their common-law
relationship were approximately the same. Given that in 2006 there were 6.1 million married and 1.4
million common-law families the results suggested a “greater tendency of the latter to dissolve compared
with marriage”: see Milan, Keown & Robles Urquijo, supra note 134 at 16.
323

See for example, Nora Bohnert, “Examining the determinants of union dissolution among married and
common law unions in Canada” (2011) 38 Can Stud in Pop at 76-77.
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Walsh v Bona at para 43.

Per Bastarache J, ibid at para 40, citing Zheng Wu, Cohabitation: An Alternative Form of Family
Living (Don Mills, Ont: Oxford University Press, 2000).
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One figure estimates that in 29% of opposite-sex couples in Canada in 2011, women made more than
their male counterparts: Meg Luxton, Changing Families, New Understandings (Toronto: Vanier
Institute of the Family, 2011) at 3, online: <http://www.vanierinstitute.ca/include/get.php?nodeid=164>.
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See June Carbone and Naomi Cahn, Marriage Markets: How Inequality is Remaking the American
Family (Oxford: Oxford University Press, 2014) at 189.
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In our view, while there may be statistical evidence indicating that common law relationships
are less prone to the kind of economic interdependence and resulting differentiated
contributions between spouses that create the need for matrimonial property legislation, that is
not the same as saying that those differences do not exist within a substantial number of
common law relationships. They may be less prominent but after a period of time common law
partners do tend to economically integrate. We do not propose to include common law partners
immediately upon cohabitation, but only after a period of time has passed. And more to the
point, there is just as much need for remedial legislation to ensure the orderly and fair division
of assets among those who do experience such integration, at the end of the relationship.
This is even more the case if the couple has children. It is more likely that the custodial parent
after separation will have been the primary caregiver during the relationship, compromising his
or her ability to acquire property and earn income during the relationship. As a result the
primary caregiver may leave the relationship with less than half the value of the family’s
property and reduced income-earning capability. Child and spousal support are not an adequate
substitute for a share of the property the spouses have acquired together.329
A presumptive equal division of matrimonial assets helps to ensure that where the division of
labour within the home has compromised the ability of one partner to acquire property and earn
income her standard of living - and that of her children - will be protected on relationship
breakdown. But under the existing law this protection is not available to children of unmarried
spouses. As discussed by L’Heureux-Dubé J. in her dissent in Walsh v. Bona, the distinction
between the children of unmarried and married spouses has been the basis of claims of
“illegitimacy”;330 a legal doctrine which has been overridden in Canadian law and jurisprudence.
Yet its effects continue to be felt in Nova Scotia’s matrimonial property law.
According to 2011 census figures there were 14,985 common law couples in Nova Scotia with
children at home.331
The Matrimonial Property Act provides protections beyond the presumption of equal division
of matrimonial assets. The Matrimonial Property Act provides the non-titled spouse with rights
to the matrimonial home, which provide important protections for that spouse and children.
Titled spouses are not able to dispose of or encumber the matrimonial home without the consent
of the other spouse and the untitled spouse has a right of relief from forfeiture. These are
important protections for the untitled spouse and they help to protect the spouse’s equal right of
possession of the matrimonial home as against the other spouse. Failing to include common law
For a discussion of the issues see, Johanne Elizabeth O’Hanlon and Armenia Teixeira, “Left Behind:
Property and Alimentary Rights for Couples in de facto Unions in Quebec” (Paper delivered at the
National Family Law Program, Halifax, July 2012).
329
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Walsh v Bona at para 95-96.

Statistics Canada, Census Profile, 2011 Census, (Ottawa: Statistics Canada, 2012), online, Statistics
Canada: <http://www12.statcan.gc.ca/census-recensement/2011/dp-pd/prof/index.cfm?Lang=E>.
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partners in the matrimonial property regime also deprives them of these important protections
to facilitate a right of exclusive possession.
It is clear that women are more likely than men to be living at or below the poverty line referred to as the feminization of poverty332 - and it is women who are more often subject to
domestic violence than men.333 Failing to provide the same rights to property division for
women leaving common law relationships as is currently provided to married spouses may
further expose some women to domestic violence as they fear the financial consequences of
leaving their abuser, especially where there are children involved.
The present situation raises serious access to justice concerns. The Supreme Court of Canada’s
decision in Kerr v. Baranow attempts to provide a more certain roadmap to resolve property
disputes between common law partners, but joint family venture claims are in many, if not most
cases complicated, time consuming and uncertain.334 The uncertainty makes settlement more
difficult and unlikely. Self-represented persons will typically have great difficulty advancing the
evidence and argument necessary to make the claim. Particularly where the other party is
represented by legal counsel the difficulties will ensure that at least some former common law
partners will simply walk away from a valid claim. This is a pressing concern, since common law
couples are increasing in Nova Scotia, making up an ever greater proportion of families.
It may be argued that couples who have remained outside the institution of marriage should be
able to walk away cleanly, rather than be drawn into litigation over the extent to which they
must share property they previously held separately. Counter to the goals of promoting
consensual settlement of disputes, subjecting common law partners to family property
legislation without their express consent will create more contentious litigation and be more
costly.
But this is to ignore the need for remedial legislation in this area. The law should respond to
injustice and social need in the most certain, expedient and inexpensive way possible, but

In 2008, 10% of women and 9% of men lived in low income. See Cara Williams, “Economic Wellbeing,”
in Women in Canada: A Gender-Based Statistical Report (Ottawa: Ministry of Industry, 2010) at 20,
online: Statistics Canada <http://www.statcan.gc.ca/pub/89-503-x/2010001/article/11388-eng.pdf>;
Women in Canada are more likely to find themselves living on a low income when they are from
Aboriginal, or other racialized communities, when they are recent immigrants, or disabled, or where they
are lone-parents. See Monica Townson, Canadian Women on Their Own are the Poorest of the Poor,
online: Canadian Centre for Policy Alternatives <https://www.policyalternatives.ca/publications/
commentary/canadian-women-their-own-are-poorest-poor#sthash.0VaGiRmq.dpu>.
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In 2010, 7 in 10 (70%) of victims of police-reported family violence were girls or women: Statistics
Canada, Family Violence in Canada: A Statistical Profile (Ottawa: Minister of Industry, 2011) at 13.
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See Berend Hovius, “Property Disputes Between Common-Law Partners: The Supreme Court of
Canada’s Decisions in Vanasse v. Seguin and Kerr v. Baranow” (2011) 30 Can Fam L Q 129 at 163.
334

88

Discussion Paper: Division of Family Prope rty

May 2016

avoiding litigation is not an end in itself. Access to justice requires, first of all, justice.335 As it
stands now, the law of unjust enrichment is complicated, time consuming, expensive and
uncertain. The rights of common law couples should be codified in family property legislation in
order to provide the same opportunity afforded to married couples to consensually, predictably
and equitably settle their affairs upon relationship breakdown.
Including common law couples in a regime of deferred sharing of family property will aid the
predictability and certainty of the law in terms of how such couples are generally treated in other
areas. In Nova Scotia common law partners are entitled to apply for spousal support, workers
compensation benefits and occupation of the matrimonial home, among other things. Federal
legislation tends to treat common law partners the same as married partners. The Income Tax
Act, Indian Act, Family Homes on Reserves and Matrimonial Interests or Rights Act, and
Canada Pension Plan Act, for example, all extend rights and responsibilities to eligible common
law couples on the same basis as married couples. Common law couples of one year conjugal
cohabitation have to file taxes together, and for status Indians on reserve, common law partners
inherit a preferential share on intestacy.336 Eligible common law partners have rights to real
property under the provisional federal rules applicable on reserve, if at least one partner is a
status Indian and/or a First Nation member. 337
Common law partners are also entitled to apply to split Canada Pension Plan (“CPP”) credits on
relationship breakdown.338 Partners who have cohabited in a conjugal relationship for at least 12
consecutive months are entitled to credit split on relationship breakdown, unless they have
agreed in writing not to split their credits.
Credit splitting between common law partners is an important extension of the CPP’s basic
policy of socializing economic risks associated with retirement and/or disability. It ensures the
economic security of common law partners who shared in building the family’s assets, even if
they haven’t paid into the plan themselves.
The same can be said with regard to division of private pensions. Indeed, the legislature’s intent
seems to have been to give common law partners the equal right to a division of pensions. On
second reading of Bill 96, which made recent amendments to the Pension Benefits Act,339 the
Honourable Marilyn More indicated that pension rules must keep pace with societal change,
including the increase in common law relationships:
335

A Roadmap for Change, supra note 183 at 9.

Indian Act, RSC, 1985, c I-5, s 2(1) “survivor” in relation to a deceased individual, means their
surviving spouse or common-law partner; s 48(1).
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See Family Homes on Reserves and Matrimonial Interests or Rights Act, SC 2013, c 20, s 4.
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Canada Pension Plan, RSC 1985, c C-8, ss 2(1) & 55.

339

SNS 2011, c 41 (in force since June 1, 2015).
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Earlier, I said the workplace had changed and we needed to change to stay current. There
have been societal changes and we need to keep up with those as well. This legislation
will better protect the interests of people in common-law relationships. One partner
could be eligible to receive the other partner's pension if a common-law relationship has
existed for one year or more and there is no spouse from an earlier relationship. This is
similar to the Canada Pension Plan. If there is a remaining spouse, the common-law
relationship must exist for three or more years. Currently, a common-law partner cannot
receive pension benefits if the plan member is still married to someone else.340
But while the Pension Benefits Act purports to include common law couples for purposes of
pension division, they are not entitled to a presumptive equal division because that entitlement
is provided by the Matrimonial Property Act, which excludes them.341 Instead, common law
couples may be entitled to a division of pension only where they can establish a right to property
division in another way; e.g., by a successful unjust enrichment claim or pursuant to a
cohabitation or separation agreement.
Requiring common law partners to share pensions will help to ensure that common law
partners, especially those who remained out of the workforce, are entitled to the same level of
financial security in retirement years as married spouses, and to prevent such spouses from
having to rely upon social assistance in their elder years. It may help to address the feminization
of poverty amongst older women. Women who undertake the bulk of childcare and domestic
work will in most cases be less active in the labour force and will as a consequence generally
have less access to a private pension plan of their own. Division of pensions responds to issues of
need, economic security and protection of a particular quality of life.
Even if common law partners are included in the statutory regime for division of family property
in Nova Scotia they will not be protected to the same extent as married spouses in the event of
the death of one of the partners. Common law partners are not able to bring applications for
relief under the Testators’ Family Maintenance Act,342 and are not included as spouses under
the Intestate Succession Act.343 Public legal education materials that are developed to
accompany the inclusion of common law couples under family property legislation should
include discussion of the situation of common law partners when one partner has died. They
should point out that registered domestic partners have the same rights as married spouses
under provincial law in Nova Scotia, including succession rights on death.344
Nova Scotia, Legislative Assembly, Hansard, 61st Ass, 3rd Sess (25, November 2011) at 4376
(Honourable Marilyn More) re: Bill no 96 Pension Benefits Act, Second Reading.
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But what of couples who have chosen not to marry precisely to avoid the legal obligations that
attend marriage, such as division of matrimonial assets? And what of those who don’t intend to
accept matrimonial obligations but don’t give the matter much thought before moving in
together?
For some, it is clear that common law couples should not be subject to matrimonial property
obligations absent an affirmative act of choice by the spouses.345 Marriage is for many a sacred
institution that connotes lifelong commitment and acceptance of legal obligations, which should
not be equated with a couple’s decision to live together.
Common law partners who wish to order their affairs have a number of options to do so without
being subject to the regime of equal sharing and division by default. They may own property
jointly, they may enter into a cohabitation agreement, or they may register a domestic
partnership declaration.346 The Supreme Court of Canada has now given extensive guidance as
to how property may be divided between common law partners at the end of the relationship.347
As well, imposing a regime of financial and economic interdependence on common law couples
will make it more difficult for parties to dissolve these relationships.
Furthermore, while the Matrimonial Property Act generally does not alter rights to property
until the relationship ends, it does impose limitations on how individuals may deal with some of
their own property during the marriage. Titled spouses may not alienate or encumber property
which qualifies as a matrimonial home under the Act and non-titled spouses are entitled to
equal rights of possession and relief from forfeiture as titled spouses. The argument is that such
restrictions on the ability of property owners to alienate their property should not be imposed by
law unless they have given affirmative consent.348
These arguments are compelling. The autonomy to choose relationship forms and to enter into
legal obligations - or not - is fundamental in our society. Not absolute - there are after all many
areas where the law imposes obligations by virtue of a personal relationship regardless of
intention; e.g., parent and child - but important and worthy of considerable respect.

Common Law Partners, 2d ed (Halifax: Nova Scotia Advisory Council on the Status of Women, 2009) at 5,
online: Nova Scotia Advisory Council on the Status of Women <http://women.gov.ns.ca/sites/default/
files/documents/andtheylivedhappily2de.pdf>.
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We answer in two ways. First, concerns about autonomy do not outweigh the need for a law of
deferred sharing given: a) the individual and social harms that result from the kind of economic
interdependence and corresponding vulnerability that some common law partners experience;
and b) the injustice of allowing joint contributions to the acquired wealth of the couple to be
unequally shared at the end of the relationship. This is not a new dilemma and it has been
solved before. Before matrimonial property legislation was passed couples married with no
obligation to share their property - these spouses made no choice to be bound, but when the law
changed they were bound nonetheless, because there was a social need and injustice revealed in
cases like Murdoch that had to be remedied.
Second, couples who make the deliberate choice to avoid matrimonial property obligations may
make an agreement to that effect. This is true for married couples now and it would be available
for common law couples under our proposed legislation. We are proposing to convert the
current opt-in registered domestic partnership system to an opt-out regime, by cohabitation
agreement. Along with this we propose a significant education campaign to ensure that Nova
Scotians are aware of the new obligations and the options available to avoid them.
In fact, it appears many common law couples are confused about their rights under current law.
Many common law partners assume that the term “common law spouse” means they in fact are
treated as married spouses in law.349 Those partners may not take steps during the relationship
to secure their share of property because they erroneously believe that they will be entitled to the
same rights as married spouses if the relationship ends. The fact that a couple has not married is
not necessarily an indication that the partners wish to remain outside the matrimonial property
regime. Indeed, there may be little planning that goes into a couple’s decision to cohabit and
remain unmarried. In one survey conducted by Statistics Canada only 4% of common law
respondents cited “financial independence” as their main reason for not marrying.350 There may
also be legal, social or religious impediments to marriage which the couple is not able to
overcome.351 Finally, while one party may wish to marry, the other party may not.

Per L’Heureux-Dubé in Walsh v Bona at para 143. Cooper, supra note 319 at 56. Cooper notes that
“there is [also] the very real social problem wherein many Manitobans already mistakenly believe that
they have these rights and take no steps to protect themselves” in argument for extending property rights
to common law couples.
349

Statistics Canada, General Social Survey, 2011“Table 3: Main reason why people living in common-law
do not intend to marry their current partner, Canada, 2011” (Ottawa: Ministry of Industry, 2012, October
2012 modified) online: <http://www.statcan.gc.ca/pub/89-650-x/2012001/tbl/tbl03-eng.htm>.
350

351

Per McLachlin J in Miron v Trudel, [1995] 2 SCR 418, 124 DLR (4th) 693 at para 153:
In theory, the individual is free to choose whether to marry or not to marry. In practice, however,
the reality may be otherwise. The sanction of the union by the state through civil marriage cannot
always be obtained. The law; the reluctance of one’s partner to marry; financial, religious or social
constraints – these factors and other commonly function to prevent partners who otherwise
operate as a family unit from formally marrying.
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It may be true that women in opposite sex relationships do not to the same extent as in years
past undertake the greater portion of childcare, and earn less than their male partners. And
there may be an increasing number of families where one spouse is both the primary caregiver
and the primary breadwinner and on this basis chooses not to marry the other partner and share
his or her property. But this situation still represents the minority of cases – women continue to
earn less than men and they continue to carry out the bulk of child caring work.352 Where one
partner can show that he or she undertook the bulk of the labour both inside and outside the
home, that spouse would have a good claim for an unequal division of family property.353
Of course, including common law couples means that the Act will no longer govern matrimonial
property alone. It should be retitled the Family Property Act. It should also refer separately to
common law partners and registered domestic partners, rather than grouping them together
with married spouses under an expanded definition of ‘spouse’.

Proposals for discussion:
Common law couples should be included in Nova Scotia’s legislative regime of
presumptive equal division of family assets.
The Matrimonial Property Act should be retitled the Family Property Act.
Common law partners and registered domestic partners should not be included in
the definition of “spouse” under the Act.
Public legal education materials should explain the legal rights of common law
partners and registered domestic partners. Education materials should advise
cohabitants of the option to register their domestic partnership and highlight the
consequences this will have for rights to property when one partner has died.

4.5.

How the Act Should Apply to Common Law Partners

Bringing common law couples under the Matrimonial Property Act raises several practical
issues. They include:
1. Whether common law couples should be included on the same basis as married
couples and registered domestic partners; and,
2. According to what eligibility criteria should common law couples be included?
352

Milan, Keown & Robles Urquijo, supra note 134 at 20.

353

See, e.g., LeBlanc v LeBlanc, [1988] 1 SCR 217, 84 NBR (2d) 33.
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4.5.1. Scope of Inclusion of Common Law Couples
In Canada, in jurisdictions where common law couples have been included under family
property legislation, their property is usually divided on the same basis as that of married
couples - that is, according to the same list of presumptively included and excluded property,
and the same model of presumptive equal sharing. Where the common law relationship deviates
markedly from an economic partnership, there is always judicial discretion to order an
equitable, rather than a strictly equal division, based on a variety of “unequal division” factors.
There is nothing in the unequal division factors that is limited to a married couple. The factors
allow the judge to deviate where the marriage doesn’t evidence the required level of economic
interdependence. Although those factors differ between the jurisdictions, they apply the same
way within each jurisdiction to married and common law partners.354
The alternative to full inclusion in a regime of family property would be something akin to a
legislated “joint family venture” regime, or entitlement to a presumptive equal division of only
certain assets - for example, the family home. Some jurisdictions outside Canada have legislated
a regime of deferred sharing for common law couples, but not on the same footing as married
couples.355
In our view, given the reasons in principle for including common law couples in a regime of
family property, there is no reason to differentiate the scope of their inclusion. The same reasons
that prompted legislatures to deem contributions to the relationship to be equal regardless of
the character of those contributions exist for common law relationships. Common law
relationships of a certain duration will in many cases be functionally equivalent to marriage
relationships in terms of economic interdependence, especially where there are children.
Experience with unjust enrichment claims thus far has indicated that determining the nature
and extent of each partner’s contribution is complex, time-consuming, expensive and
unpredictable.356 Given their functional equivalence and the importance of providing for a cost
Manitoba amended its unequal division section to make specific reference to common law
relationships, although the new provisions do not substantively change the position of common law
partners vis a vis their married counterparts; see The Family Property Act, CCSM c F25, s 14(2).
354

See for example, Family Law (Scotland) Act 2006, 2006, asp 2. The Act gives judges the discretion to
correct economic advantages and disadvantages between the parties by ordering a sum of money to be
paid from the more advantaged to the less advantaged spouse, or to divide household goods acquired
during cohabitation equally.
355

See Berend Hovius, “Property Disputes Between Common-Law Partners: The Supreme Court of
Canada’s Decisions in Vanasse v. Seguin and Kerr v. Baranow” (2011) 30.2 CFLQ 129; DA Rollie
Thompson, “Annotation: Droit de la famille – 091768” (2013) 21 RFL-ART 325. Thompson observes:
356

In practice, Kerr has not proven to have improved the predictability of fairness of unjust
enrichment decisions, with few partners being granted 50 per cent of the accumulated wealth and
many claims being reduced to the 25 to 35 per cent range.
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effective and predictable way to settle their affairs, the contributions of common law partners to
the relationship should likewise be deemed to be equal once they have met the stipulated
eligibility criteria.
For relationships that do not have the requisite level of interdependence, the Act includes
sufficient flexibility. Where one partner disputes the presumptively equal division as unfair or
unconscionable he or she may argue for an unequal division. For example, where a couple has
cohabited for a short period of time, it will be open to one partner to request an unequal
division. As it stands now, married couples in relationships of short duration – less than 4 years
– are more likely to make the case for an unequal division of matrimonial assets. 357 There is no
reason why common law couples would not likewise be subject to the same flexibility in
appropriate cases.

Proposal for discussion:
Family property legislation should apply to common law couples in the same way as
to married couples and registered domestic partners.

4.5.2. Inclusion Criteria: Conjugality and Duration
In Canada, those jurisdictions that include common law partners under family property
legislation tend to define eligible common law relationships with reference to years spent living
together. The duration requirement is a minimum of two continuous years living together in
Saskatchewan,358 British Columbia359 and Nunavut and the Northwest Territories,360 and three
years in Manitoba.361
In Nunavut and the Northwest Territories partners need not meet the two-year cohabitation
requirement if the spouses have a child and “the relationship is one of some permanence.”362
The presence of a child can be “treated as a proxy for the commitment involved in formal

See Roberts v Shotton, 1997 NSCA 197, 156 NSR (2d) 47; Justice Theresa M Forgeron, M Jean Beeler,
QC and Robyn L Elliott, “"It's Not Fair!" - Unequal Division of Assets” (Halifax: Matrimonial Property
Act @ 30 Conference, Canadian Bar Association, 15 October 2010).
357

358

The Family Property Act, SS 1997, c F-6.3, s 2(1).

359

Family Law Act, SBC 2011, c 25, s 3(1)(b)(i).

360

Family Law Act, SNWT (Nu) 1997, c 18, s 1(1) “spouse” (b)(i).

361

Family Property Act, CCSM c F25, s 1(1).

362

Family Law Act, SNWT (Nu) 1997, c 18, s 1(1)“spouse” (b)(ii).
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marriage”363 and may therefore be reason enough to bring the family within the family property
scheme. As well, the children may have an interest of their own in the equitable division of
family property.
The Saskatchewan Family Property Act defines a “spouse” to include a person who “is
cohabitating or has cohabitated with the other person as spouses continuously for a period of
not less than two years”.364 Spouses may still be deemed to have lived “continuously” despite the
existence of small gaps in their relationship. The Saskatchewan Queen’s Bench in Bryant v.
Bryant365 reviewed the issue as it relates to eligibility for a division of family property, referring
in particular to the Ontario Court of Justice’s decision in Boothe v. Gore.366 In Boothe, the judge
considered whether a temporary separation can serve to negate the continuous nature of the
cohabitation for the purposes of making a claim for spousal support:
The law in Ontario recognizes that a man and a woman are considered to have
continuously cohabited, despite that while living together, there might have been
separations for varying periods of time before reconciling. Cohabitation does not
terminate until either party regards it as being at an end, and, demonstrate convincingly
that this is the party's intent. A brief cooling off period does not convincingly show a
settled state of mind that cohabitation has terminated.
"Cohabit" means to live in a "marriage like" relationship and, in order to bring it to an
end, there must be a physical withdrawal together with an intention to end the
relationship. When a temporary separation is no more than a period of reflection and
reassessment, and there is no termination of the "consortium", the cohabitation is
considered to be continuous.
In an application for support by an unmarried "spouse", the onus is on the applicant to
establish the existence of cohabitation over the requisite period of time and, if there is a
break in continuity due to separation, the burden remains on the applicant to prove that
there was no intention that the separation be permanent.
The effects of temporary separations depends on the intention of the parties. When one
party leaves the other and provides an objective basis to believe that they do not intend
to resume cohabitation and the separation lasts for a meaningful period of time, the
period of cohabitation could well have been interrupted.367
Heather Conway & Philip Girard, “‘No Place Like Home’: The Search for a Legal Framework for
Cohabitants and the Family Home in Canada and Britain” (2004-2005) 30 Queen’s LJ 715 at 730.
363

364

The Family Property Act, SS 1997, c F-6.3, s 2(1).

365

2005 SKQB 298.

366

(1996) 20 OTC 207, 67 ACWS (3d) 1149 (OCJ).

367

Ibid at paras 10-13.
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Therefore, where the respondent argues that there were breaks in the relationship “for a
meaningful period of time” such as to negate the continuous nature of the relationship, the
applicant must show that there was no intention to separate permanently.
Some jurisdictions in Canada that include common law couples in family property legislation
base eligibility not only on duration or presence of a child, but on more vague conditions like
“conjugal”, “marriage-like” or cohabitation “as spouses”. These terms are not defined in any
piece of legislation in Nova Scotia, but the courts have often cited the following passage from
Soper v. Soper:
What is a common law relationship? Counsel for the Appellant referred the court to the
case of Jansen v. Montgomery, 30 R.F.L. (2d) 332, wherein Hall Co. Ct. J. said the
following regarding common law relationships:
From the foregoing it will be seen that to 'live together as husband and wife'
connotes an element of permanence and commitment to each other by the parties
to the relationship to a substantial degree. Certainly it should not be thought that
every arrangement where a man and woman share the same living
accommodations and engage in sexual activity to some extent should be regarded
as living together as husband and wife. In these times men and women have a
much more casual attitude toward sexual conduct than was prevalent even two
decades ago. Now it is not unusual for a man and woman to live in the same
apartment, sharing expenses, and engaging in sexual activity with each other,
knowing full well that the relationship will not last for the rest of their lives and
will likely end when another person comes along or circumstances change. In my
opinion such a relationship does not come within the definition of 'spouse' as set
out in the [Family Maintenance] Act.
I think it would be fair to say that to establish a common law relationship there must be
some sort of a stable relationship which involves not only sexual activity but a
commitment between the parties. It would normally necessitate living together under the
same roof with shared household duties and responsibilities as well as financial support.
I would also think that such a couple would present themselves to society as a couple
who were living together as man and wife. All or none of these elements may be
necessary depending upon the intent of the parties.368
Cases in a number of jurisdictions in Canada – including Nova Scotia369 – have referred to the
criteria of conjugality in Molodowich v. Penttinen:370
Soper v Soper (1985), 67 NSR (2d) 49 (CA) at paras 17-18. Cited for example in Clark v Kelly, 2002
NSSF 33, 206 NSR (2d) 61 at para 29; Hatchard v Hatchard, 2003 NSCA 100, 45 RFL (5th) 357 at para 6;
Brownie v Hoganson, 2005 NSSC 314, 238 NSR (2d) 170, para 6.
368

369

See, for example, Wittich v Wittich, 2005 NSSC 265, 236 NSR (2d) 338.
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1) Shelter:
(a) Did the parties live under the same roof?
(b) What were the sleeping arrangements?
(c) Did anyone else occupy or share the available accommodation?
2) Sexual and Personal Behaviour
(a) Did the parties have sexual relations? If not, why not?
(b) Did they maintain an attitude of fidelity to each other?
(c) What were their feelings toward each other?
(d) Did they communicate on a personal level?
(e) Did they eat their meals together?
(f) What, if anything, did they do to assist each other with problems or during
illness?
(g) Did they buy gifts for each other on special occasions?
3) Services
What was the conduct and habit of the parties in relation to:
(a) Preparation of meals
(b) Washing and mending clothes
(c) Shopping
(d) Household maintenance; and
(e) Any other domestic services?
4) Social
(a) Did they participate together or separately in neighbourhood and community
activities?
(b) What was the relationship and conduct of each of them towards members of their
respective families and how did such families behave towards the parties?
5) Societal
What was the attitude and conduct of the community towards each of them as a
couple?
6) Support (economic)
(a) What were the financial arrangements between the parties regarding the
provision of or contribution towards the necessaries of life (food, clothing,
shelter, recreation etc.)?
(b) What were the arrangements concerning the acquisition and ownership of
property?
(c) Was there any special financial arrangement between them which both agreed
would be determinate of their overall relationship?
7) Children
What was the attitude and conduct of the parties concerning children?

370

Ibid.
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While courts have acknowledged the highly intrusive character of the analysis,371 the continued
reliance on the Molodowich factors is said to be on account of their objective character; that is,
they focus on observable behaviour that indicates a relationship comparable to marriage, rather
than vague and subjective ideas like ‘love’ or the intent of only one of the parties. On the other
hand, there is case law in Nova Scotia in which the subjective intentions of one party alone were
held to be determinative of the existence of a common law relationship.372
It is important to note that not all of the factors listed above are required to be present in order
for a judge to find that a couple is cohabiting in a conjugal relationship.373 The factors
considered to establish conjugality are based upon an ideal which might not be appropriate for
all situations. In fact, some partners have been found to be cohabiting even though they
maintain their own residences.374 Furthermore, some have criticized the factors as perpetuating
a stereotyped ideal of marriage.375
371

See Provencher v Miller, 2011 SKQB 375 at para 23.

372

Bent v Landry (1993), 128 NSR (2d) 376, 47 ACWS (3d) 1261.

373

M v H, [1999] 2 SCR 3, 171 DLR (4th) 577 at para 59 per Cory J:
Molodowich v. Penttinen (1980), 17 R.F.L. (2d) 376 (Ont. Dist. Ct.) sets out the generally accepted
characteristics of a conjugal relationship. They include shared shelter, sexual and personal
behaviour, services, social activities, economic support and children, as well as the societal
perception of the couple. However, it was recognized that these elements may be present in
varying degrees and not all are necessary for the relationship to be found to be conjugal.

374

See for example, Nowell v Town Estate (1997), 30 RFL (4th) 107, 35 OR (3d) 415.

For example, in the 1993, the Ontario Law Reform Commission released its Report on the Rights and
Responsibilities of Cohabitants under the Family Law Act in which it recognized the intrusive and
stereotypical nature of the investigation of conjugality as required by Molodowich amongst other cases.
Despite this, however, the Commission ultimately recommended retaining the concept of conjugality for
its ability to set out a functional equivalence between marriage and those common law relationships
which should be ascribed spouses status under the Family Law Act:
375

The statutory phrase "conjugal relationship", which is introduced into the definition by the
requirement that the spouses "cohabit", directs the courts to consider whether a couple has a
relationship that is functionally equivalent to marriage. Commentators have criticized a tendency
in the jurisprudence for courts to interpret "conjugal relationship" against an idealized model of
marriage, placing considerable emphasis on the existence of economic dependency, a sexual
relationship, and the parties being identified in public as a couple. This jurisprudence propagates
a stereotypical model of marriage that fails to account for the existing diversity of marital
relationships. Reliance on this approach also leads courts to engage in inquiries into the intimate
details of relationships, intruding on personal privacy. The tendency to measure common law
relationships against a stereotypical view of marriage is regrettable and should be resisted. The
Commission also believes that intrusive examination of the intimate details of a relationship is
undesirable. Yet, functional similarities between marriage and common-law relationships are
central to the recommendation to include the latter in the Family Law Act. The Commission
would therefore not recommend removing the requirement that a couple live in a "conjugal
relationship" unless that phrase is replaced with a defining term that also captures the
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Some have advocated for doing away with the concept of conjugality and taking a strictly
functional approach to identifying relationships which qualify for rights and benefits based upon
their level of emotional and economic interdependence.376 Internationally, some jurisdictions
have ascribed spousal-type status to non-conjugal relationships in their family property regimes.
The Australian Capital Territory and New South Wales extend rights to some non-conjugal
“domestic relationships”377 and “close personal relationships”378, respectively, upon relationship
breakdown. The Australian Capital Territory, for example, recognizes a domestic relationship
where “one provides personal or financial commitment and support of a domestic nature for the
material benefit of another.”379 Cohabitation is not a requirement in the Australian Capital
Territory.380
In Tasmania and in Victoria, Australia, persons in non-conjugal relationships are entitled to
register their relationship in order to bring themselves within the property sharing regime
enjoyed by married couples.381 By contrast, in Nova Scotia only “two individuals who are
cohabiting in a conjugal relationship” may register a domestic partnership.382
requirement of functional similarity.
See Ontario Law Reform Commission, Report on the Rights and Responsibilities of Cohabitants under
the Family Law Act (Toronto: Ontario Law Reform Commission, 2001) at 62.
See Brenda Cossman & Bruce Ryder, “What is Marriage-Like Like? The Irrelevance of Conjugality”
(2001) 18 Can J Fam L 269.
376

377

Domestic Relationships Act 1994 (ACT), s 3(1):
"domestic relationship" means a personal relationship between 2 adults in which one provides
personal or financial commitment and support of a domestic nature for the material benefit of the
other and includes a domestic partnership but does not include a legal marriage.

378

Property (Relationships) Act 1984 (NSW), s 5(1)(b):
(b) a close personal relationship (other than a marriage or a de facto relationship) between
two adult persons, whether or not related by family, who are living together, one or each of whom
provides the other with domestic support and personal care.

379

Domestic Relationships Act 1994 (ACT), s 3(1).

Ibid, s 3(2)(a) provides: “a personal relationship may exist between people although they are not
members of the same household.”
380

381

See Relationships Act 2003 (Tas), s 5 “caring relationship”; Relationships Act 2008 (Vic), s 5:
"registrable caring relationship" means a relationship (other than a registered relationship)
between two adult persons who are not a couple or married to each other and who may or may
not otherwise be related by family where one or each of the persons in the relationship provides
personal or financial commitment and support of a domestic nature for the material benefit of the
other, whether or not they are living under the same roof, but does not include a relationship in
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In our view, family property legislation in Nova Scotia should continue to use the language of
conjugality to delineate the types of non-married relationships that will qualify for rights to
property division under the Act. While the term is not self-evident, the jurisprudence has
explained guidelines and factors to establish its presence or absence. And, the elements of
conjugality help to establish the existence of a relationship of some emotional and economic
interdependence and functional similarity to a marriage.
The question of whether non-conjugal partners should be able to register their domestic
relationships under the Vital Statistics Act in order to accept the same rights and
responsibilities as spouses is outside of the scope of this project and is worth pursuing on its
own review.
Public legal education materials should explain the concepts of cohabitation and conjugality and
how they may be relevant in an application for property division.
Legislation in several jurisdictions outside Canada provides that a couple need not necessarily
satisfy a duration requirement if the relationship meets other functional requirements
establishing eligibility. In many ways these requirements are equivalent to the factors set out in
Molodowich.383
which a person provides domestic support and personal care to the other person—
(a) for fee or reward; or
(b) on behalf of another person or an organisation (including a government agency, a
body corporate or a charitable or benevolent organisation);
382

Vital Statistics Act, RSNS 1989, c 494, s 54(1).

383

See for example, New Zealand, Property (Relationships) Act 1976 (NZ), 1976/166, s 2D:
(1)For the purposes of this Act, a de facto relationship is a relationship between 2 persons (whether
a man and a woman, or a man and a man, or a woman and a woman)—
(a)who are both aged 18 years or older; and
(b)who live together as a couple; and
(c)who are not married to, or in a civil union with, one another.
(2)In determining whether 2 persons live together as a couple, all the circumstances of the
relationship are to be taken into account, including any of the following matters that are
relevant in a particular case:
(a)the duration of the relationship:
(b)the nature and extent of common residence:
(c)whether or not a sexual relationship exists:
(d)the degree of financial dependence or interdependence, and any arrangements for
financial support, between the parties:
(e)the ownership, use, and acquisition of property:
(f)the degree of mutual commitment to a shared life:

101

Discussion Paper: Division of Family Prope rty

May 2016

We propose that family property legislation should include a duration requirement, however,
during which the couple has cohabited in a conjugal relationship. Couples should have an
opportunity to live together for a period of time before they are required to decide whether to
accept the legal obligations under the legislation, or opt out by way of a cohabitation agreement.
A duration requirement meets the concern that common law relationships are often fleeting.
The choice of specific duration is necessarily arbitrary. There is no time-frame which is
consistent across other Nova Scotia legislation. In our view two years of cohabitation should be
required before a couple will be subject to obligations under family property legislation. This is
consistent with the spousal support provisions of the Maintenance and Custody Act.384
We have considered whether the duration requirement should be waived if the couple has a
child, as in Nunavut.385 We are not prepared to say that it should, but pose the question for
discussion. Raising a child will necessarily entail more interdependence, but it is not necessarily
an indication of commitment and financial integration. On the other hand, we are concerned
about the situation that might occur if the couple has a child, and one of them dies before the
qualifying two year period has passed. Unless the deceased partner has made provision in his or
her will, the surviving partner will be left with no claim as a spouse against the deceased
partner’s estate, and will be left to care for the child without a potentially vital source of support.
Finally, we have considered the situation of multiple common law partners. 386 We have in mind
a situation in which three or more people have been living together in a conjugal relationship for
longer than the qualifying two year period, and one or more of them leaves the relationship. In
that case any of the partners might be eligible to make a claim.

(g)the care and support of children:
(h)the performance of household duties:
(i)the reputation and public aspects of the relationship.
(3)In determining whether 2 persons live together as a couple,—
(a)no finding in respect of any of the matters stated in subsection (2), or in respect of any
combination of them, is to be regarded as necessary; and
(b)a court is entitled to have regard to such matters, and to attach such weight to any
matter, as may seem appropriate to the court in the circumstances of the case.
384

Maintenance and Custody Act, s 2(aa).

385

Family Law Act, SNWT (Nu) 1997, c 18, s 1(1) (“spouse”).

Section 293(1)(a)(ii) of the Criminal Code of Canada prohibits “... any kind of conjugal union with
more than one person at the same time,” but the British Columbia Supreme Court read this provision
down to apply only to multiple partners in a marriage: Re Section 293 of the Criminal Code of Canada,
2011 BCSC 1588, 28 BCLR (5th) 96 at para 1037.
386
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In our view these circumstances do not require special provision in the legislation. The relevant
principle is that a partner leaving a conjugal relationship of some permanence should have a
presumptive right to an equal division of family assets. The Act should not limit that principle to
a two-person relationship, and the definition of common law partner should be careful not to do
so. As we propose in a later section, the Act will provide for the presumptive equal division of
assets acquired by the partners, and the increase in value of pre-acquired assets, during the
relationship. In most cases these principles should be applicable to the claim of someone leaving
a multiple common law relationship with potentially greater complexity but no greater
uncertainty. In our view the Act will provide for sufficient flexibility and discretion to deal with
more difficult cases.

Proposal for discussion:
A “common law partner” should be defined for the purposes of family property
legislation as a person who is cohabiting or has cohabited with another person in a
conjugal relationship continuously for a period of not less than two years.
Questions for discussion:
Should the legislation set out what factors constitute “conjugality” for the purposes of
establishing a common law relationship?
Should the legislation provide that a relationship will qualify as an eligible common
law relationship regardless of duration if the partners are together the natural or
adoptive parents of a child?

4.5.3. Time Limit for Bringing a Claim for Division
There is no time limit for bringing a claim under the Matrimonial Property Act unless one
spouse has died.387 The spouses may be separated for many years, and yet remain entitled to
bring an application for division of property. But the expectation is that spouses will generally
wish to finalize a divorce at some point in the near future to provide finality to the couple’s
affairs.388 While some couples may stay separated for decades, at least the possibility of divorce
increases the likelihood of a final determination of rights.

Matrimonial Property Act, s 12(2). We examine the limitation period following the death of a spouse
in a later section.
387

Pursuant to the Vital Statistics Act, RSNS 1989, c 494, s 55(1)(b) a domestic partnership terminates
after the parties live separate and apart for more than one year and one or both parties has the intention
that the relationship not continue.
388
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This is not so in the context of a common law relationship, however, where a divorce or
termination of registered domestic partnership is not available to the parties. In our view there
should be a limitation period for an application for a division of family property by a common
law partner. This creates inconsistency between married spouses and common law partners, but
it will minimize the potential for situations in which multiple common law partners bring claims
for division against the same spouse. The situation is different for spouses as a divorce will be
required in order for there to be a potential claim by another spouse (although admittedly, not a
subsequent common law partner).
Saskatchewan389 and British Columbia390 require common law partners to bring an application
within two years from separation. In Manitoba the limit is three years.391 In British Columbia the
two-year limitation period applies to married spouses, from the date of divorce or declaration of
nullity.392 The limitation period prevents multiple claims by multiple common law partners
being brought for the same period of time (as the duration requirement for a new relationship to
qualify under the legislation would be 24 months) but it is also a long enough period that a
common law partner will have an adequate opportunity in which to bring an application.
Where the parties have settled their affairs by way of a separation agreement, a 24-month
limitation period would run from the time the spouse first discovered or reasonably ought to
have discovered the grounds for making such an application.393
We are also of the view that this time limit should apply to registered domestic partners. While
the Vital Statistics Act provides a number of different ways by which a domestic partnership is
terminated: by filing a statement of termination, living separate and apart for one year and one
or both parties has the intention that the relationship will not continue, when one partner
marries another person, and where the parties register an agreement under the Maintenance

389

The Family Property Act, SS 1997, c F-6.3, s 3.1.

390

Family Law Act, SBC 2011, c 25, s 198:
(1) Subject to this Act, a proceeding under this Act may be started at any time.
(2) A spouse may start a proceeding for an order under Part 5 [Property Division] to divide
property or family debt, …no later than 2 years after,
…
(b) in the case of spouses who were living in a marriage-like relationship, the date the
spouses separated.

391

The Family Property Act, CCSM c F25, s 19.1(3)(b).

392

Family Law Act, SBC 2011, c 25, s 198(2)(a).

393

See for example, Family Law Act, SBC 2011, c 25, s 198(3).
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and Custody Act,394 these methods may not provide sufficient time for a partner to bring an
application.
Public education materials should ensure that common law partners are aware not only of their
rights to bring a family property application, but also the operation of the limitation period.

Proposals for discussion:
Family property legislation should require a common law partner, registered
domestic partner or former domestic partner to bring an application for division no
later than 24 months following the date of separation, unless a court order or
domestic contract provides otherwise.
The limitation period should not operate where the delay in bringing a claim is due to
circumstances beyond the claimant’s control.
Public education materials should ensure that common law partners and domestic
partners are aware of the operation of the limitation period.

394

RSNS 1989, c 494, s 55.
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WHAT PROPERTY SHOULD BE DIVIDED?

Section 4(1) of the Matrimonial Property Act provides that matrimonial assets are “the
matrimonial home or homes and all other real and personal property” acquired by either one or
both spouses, both before and during the marriage, subject to certain exclusions. The following
types of property are presumptively excluded from an equal division:
(a)
gifts, inheritances, trusts or settlements received by one spouse from a person
other than the other spouse except to the extent to which they are used for the benefit of
both spouses or their children;
(b)

an award or settlement of damages in court in favour of one spouse;

(c)

money paid or payable to one spouse under an insurance policy;

(d)

reasonable personal effects of one spouse;

(e)

business assets;

(f)

property exempted under a marriage contract or separation agreement;

(g)
real and personal property acquired after separation unless the spouses resume
cohabitation.395
These non-matrimonial assets are only presumptively excluded from a 50/50 division. The
Matrimonial Property Act provides that a court may divide non-matrimonial assets where an
equal division of only matrimonial assets would be “unfair or unconscionable”.396
The legislation in most jurisdictions in Canada expressly excludes some types of property from
matrimonial property or net family property. The most common types of excluded or nonmatrimonial property are gifts, inheritances, damage awards or settlements, and insurance
proceeds, in the name of one spouse only.397 However, there is variation between the provinces
as to how these excluded assets are treated and what other assets are excluded. In Alberta, for
example, gifts, inheritances, pre-relationship property, awards or settlement for damages and
proceeds of an insurance policy belonging to just one spouse are all excluded from
distribution,398 but their increase or decrease in value from the date of the marriage is
395

Matrimonial Property Act, s 4(1).

396

Ibid, s 13.

See for example, the definition of “matrimonial interests or rights”, Family Homes on Reserves and
Matrimonial Interests or Rights Act, SC 2013, c 20, s 2(1) “matrimonial interests or rights”.
397
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divisible.399 Alberta’s Matrimonial Property Act provides that a judge may divide the difference
in value “equitably” taking into consideration a number of factors.400
In the following sections we examine what assets should be presumptively excluded from
division.
5.1.

Pre-Cohabitation Property

Nova Scotia is one of the only jurisdictions in Canada that provide for the presumptive equal
division of assets acquired before marriage in the name of one spouse only, along with New
Brunswick.401 Manitoba’s legislation, which applies to common law partners includes assets that
a married couple may have acquired while unmarried but in a common law relationship, as well
as assets “acquired before, but in specific contemplation of, the cohabitation with, or the
marriage to, the other spouse.”402 On First Nations reserves in Nova Scotia on which the Family
Homes on Reserves and Matrimonial Interests or Rights Act applies, the definition of
matrimonial interests or rights does not include rights or interests acquired before the couple
entered into a conjugal relationship unless these rights or interests were acquired in specific
contemplation of the relationship or unless they appreciated in value during the relationship.403
In its review of matrimonial property, the American Law Institute (the “ALI”) recommended
that pre-matrimonial assets should be excluded from a presumptive equal division of property,
commenting: “the majority view reflects the widespread consensus that marriage alone should
not affect the ownership interest that each spouse has over property possessed prior to the
marriage ...”.404 The ALI insisted that including pre-matrimonial assets would necessarily
require substantial deviation from the presumption of equal division, relying more on judicial
discretion to divide assets “equitably” in individual cases.405
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Ibid, ss 7(3) and 8.

Marital Property Act, SNB 2012, c 107, s 1 “marital property”. However, pursuant to section 6, the
Court may exclude pre-marital property from a division if it would be unfair and unreasonable to include
it.
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Family Property Act, CCSM c F25, s 4(2)(b). Yukon’s legislation defines family assets to include
property acquired while the spouses are residing together. See Family Property and Support Act, RSY
2002, c 83, s 4.
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In the ALI’s view, excluding pre-matrimonial assets permits a presumption of equal division,
eliminates the need for a case-specific, highly discretionary provision for unequal division, and
better accords with people’s sense of fairness as to what is rightly “theirs”.
In its recent reforms, British Columbia excluded pre-matrimonial property from a presumptive
equal division of family property. The rationale was in part to ensure greater clarity and
predictability, but also that the exclusion better accords with people’s sense of fairness in terms
of ‘what is theirs’.406
In its 1997 Report, this Commission recommended that pre-matrimonial assets should continue
to be included in a presumptive equal division.407 In particular, the Commission noted that
excluding pre-matrimonial assets may involve a more complicated valuation.408 Since the
increase or decrease in the value of pre-matrimonial assets is shared, even though the assets
themselves are excluded, a valuation of excluded assets is required for both the beginning and
the end of the marriage.
It may be difficult after a long marriage, in particular, to ascertain what assets were brought into
the marriage, and the value of those assets at the date of marriage.409 The Commission observed
that in many cases there will not be much in the way of pre-matrimonial assets anyway,
particularly if the partners are young. For those cases in which there are substantial prematrimonial assets, the Commission recommended the use of domestic contracts.410
In our view, the value of pre-cohabitation property should be presumptively excluded from
division. The increase or decrease in value during the cohabitation should be included. By precohabitation values we are referring to net values, so that only the equity in property will be
treated as non-family property.
The purpose of family property legislation is to recognize contributions to the relationship.
Including pre-cohabitation net values in a presumptive equal division does not accord with this
purpose.

British Columbia, Ministry of the Attorney General, Justice Services Branch, White Paper on Family
Relations Act Reform: Proposals for a new Family Law Act (July 2010) at 81, online:
<www.ag.gov.bc.ca/legislation/pdf/Family-Law-White-Paper.pdf >.
406

Final Report: Reform of the Law Dealing with Matrimonial Property in Nova Scotia, supra note 69
at 26-28.
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The profile of families in Nova Scotia has changed since the Act came into force, and even since
the Commission released its 1997 report. Second and third marriages are becoming more
common and people are getting married later in life, entering marriage with more assets and
larger pensions. It is more likely that most people today will have lived in multiple marriages
and/or common law relationships in their lifetime.
Excluding pre-cohabitation values, as opposed to the asset itself, ensures that while couples do
not share in the value of the property as of the date of cohabitation, they do share in the increase
in value from the date of cohabitation to the valuation date.
The Act should permit the division of the value of pre-cohabitation property, where it would be
unfair or unconscionable not to do so. Just like other types of non-matrimonial assets, precohabitation values should be capable of being divided under section 13 or by agreement.
We acknowledge that in some cases presumptively excluding pre-cohabitation values will
require more complicated valuation of the relevant assets, for the beginning and the end of the
relationship. But the difficulty should not be exaggerated. The presumption will remain that all
property is included unless it is subject to an express exclusion; a party seeking to exclude the
value of pre-cohabitation property will have to establish that the property is exempt, and its
value at the time of cohabitation. In many cases third party records will be available to prove the
pre-cohabitation value of much such property (e.g., bank statements, investment account
statements, mortgage and line of credit account statements, credit card and loan statements).
For longer marriages or partnerships it may be more difficult to prove pre-cohabitation values.
However, as the ALI suggests there will typically be greater interdependence in these longer
relationships and the parties will come to think of such assets as less separate:
After many years of marriage, spouses typically do not think of their separate property
assets as separate, even if they would be so classified under the technical property rules.
Both spouses are likely to believe, for example, that such assets will be available to
provide for their joint retirement, for a medical crisis of either spouse, or for other
personal emergencies. The longer the marriage the more likely it is that the spouses will
have made decisions about their employment or the use of the marital assets that are
premised in part on such expectations about the separate property of both spouses.411
There will be additional complexity if the legislation extends the exemption to converted
assets.412 In the Saskatchewan case of Beug v. Schmidt where one party was claiming an
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Principles of the Law of Family Dissolution: Analysis and Recommendations, supra note 98 at 858.

Matrimonial property legislation in the Western provinces provides for ‘tracing’ of exempt assets as
they are used or disposed of (i.e., converted) to acquire other assets. See The Family Property Act, SS
1997, c F-6.3, s 23(2); Matrimonial Property Act, RSA 2000, c M-8, s 7(3)(a) and (b); Family Law Act,
SBC 2011, c 25, s 85(1)(g).
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exemption of the value of property owned prior to marriage and subsequently sold, the court
held that, “The entitlement to an exemption under the Act must be established by means of
reasonably cogent evidence and the tracing of assets must be done with some degree of
precision.”413
Excluding pre-cohabitation values of matrimonial assets should also encourage settlement, to
the extent that the exclusion accords with what people in general can agree is fair. In Nova
Scotia a good deal of litigation arose in the 1990s in particular, as parties attempted to exclude
the pre-cohabitation value of pensions from a division.414 The presumptive exclusion of asset
values that were earned outside of the relationship may accord more with both parties’ sense of
fairness and to that extent promote consensual settlement.

Proposal for discussion:
The net value of property owned by a spouse, registered domestic partner, or
common law partner prior to cohabitation should be presumptively excluded from an
equal division.

5.1.1. Property Acquired During Cohabitation
Many married couples cohabit prior to marriage. The question arises whether the pool of
property subject to division includes property accrued during the entire period of the cohabiting
relationship, or only that accrued after the couple has married?
The same issue arises with regard to common law couples, where there is a duration
requirement before family property obligations apply: does the pool of family assets include
property values which are acquired or accrue during this period, or only after the relationship
“crystallizes”?
In Canada, there are two distinct approaches. In Manitoba and British Columbia once
unmarried partners have cohabited for the statutory minimum duration period, the covered
property extends back to the moment when the couple began living in a “conjugal” or “marriagelike” relationship.415
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See for example, Connolly v Connolly (1999), 172 NSR (2d) 382, 44 RFL (4th) 86 (CA); Dort v Dort
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In the Manitoba case of Stuart v. Toth,416 the court rejected the appellant’s contention that the
accounting of assets only begins after the cohabitation period is complete. The Court held that
such an interpretation would create inequalities between married and common-law partners.417
Saskatchewan’s legislation, in contrast, has been held only to apply to property attained by a
common law couple after the completion of the two-year requirement. Section 23(1)(c) of the
Family Property Act excludes property acquired “before the commencement of the spousal
relationship” from the distribution scheme.418 Saskatchewan courts have held that a spousal
entitlement does not “crystallize” until spouses have completed the two-year minimum duration
period, whereupon they become spouses for purposes of the Act.419
British Columbia is the only province to expressly address the issue of when entitlement arises
under the Act. Pursuant to section 3(3) of British Columbia’s Family Law Act, a relationship
between spouses begins at the earlier of the point a couple begins “to live together in a marriagelike relationship,” or marriage.420 Property and debt which is subject to division includes that
which is acquired or incurred after this point.421
In our view, property acquired, and the value of property which accrues after the couple begins
to cohabit should be presumptively included in an equal division. Cohabitation is generally the
point at which the couple begins to make the joint contributions to family property that the Act
is designed to recognize. The duration requirement for common law couples should define the
existence of a relationship of sufficient interdependence to justify the imposition of family
property obligations; it should not define the scope of property deemed to have been acquired by
the joint efforts of the couple.
Using the “crystallization” definition of family property may prompt unjust enrichment claims
in order for married spouses and common law partners to realize a division of property acquired
by their joint efforts during cohabitation. As discussed above, unjust enrichment claims have
proven costly, complex and uncertain, making settlement more difficult.
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Proposal for discussion:
The legislation should define the exclusion of pre-cohabitation values according to
the earlier of the date when the spouses, common law partners or registered domestic
partners began to live together in a conjugal relationship, or their marriage.

5.2.

Business Assets

The Matrimonial Property Act presumptively excludes business assets from the pool of assets
subject to a presumptive equal division.422 Business assets are defined as follows:
"business assets" means real or personal property primarily used or held for or in
connection with a commercial, business, investment or other income-producing or
profit-producing purpose, but does not include money in an account with a chartered
bank, savings office, loan company, credit union, trust company or similar institution
where the account is ordinarily used for shelter or transportation or for household,
educational, recreational, social or aesthetic purposes.423
Such assets, if held in the name of one spouse rather than both, are not subject to a presumptive
equal division.424
The Act does provide that property which would normally be considered a matrimonial asset is
not exempt simply because it is held by a spouse’s corporation.425 Similarly, even where a home
is owned by a corporation it may still fall within the definition of a matrimonial home,
depending on its use.426
Business assets that do not fall within the definition of matrimonial assets can only be divided
under section 13 – the “unequal division” section of the Matrimonial Property Act – or section
18, or by agreement. Section 13 provides that a judge may divide non-matrimonial assets,
including business assets, where an equal division of matrimonial assets alone would be unfair
or unconscionable. The section lists a number of factors that may be relevant to a claim for
division of non-matrimonial assets, including, “the effect of the assumption by one spouse of any
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housekeeping, child care or other domestic responsibilities for the family on the ability of the
other spouse to acquire, manage, maintain, operate or improve a business asset.”427
Section 18 provides that where a spouse has contributed “work, money or money’s worth in
respect of the acquisition, management, maintenance, operation or improvement of a business
asset” that is owned by the other spouse, the non-owning spouse may apply for a share of the
interest in the asset, or monetary compensation.
Nova Scotia is one of only a few jurisdictions in Canada that exempts business assets from a
presumptive equal division, along with New Brunswick428 and Newfoundland and Labrador.429
Most recently, British Columbia eliminated the exemption of business assets from the definition
of family assets in its new Family Law Act. On First Nations reserves in Nova Scotia, the Family
Homes on Reserves and Matrimonial Interests or Rights Act does not exclude business assets
from the matrimonial interests or rights subject to an equal division on relationship breakdown
under that Act.430
The exemption of business assets from a presumptive equal division reflects a conviction that
there ought to be a distinction between a spouse’s business efforts and his or her efforts in the
marriage. The exemption also addresses concerns about potential damage that may be done to
the business itself by its division.431 As well, it eliminates a fertile ground for complex litigation
over the valuation of the spouse’s interest in the business.
Work within the home provides the opportunity for the family to further a business venture, and
so acquire business assets. In that light the exemption of business assets appears to be based
upon outdated stereotypes about the value of work done inside the home. The Matrimonial
Property Act’s preamble affirms the commitment to recognizing the equal value of labour
performed in and outside the home. The exclusion of business assets from a presumptive equal
division is not consistent with that commitment. As one lawyer put it: “If it is truly the case that
child care, household management and financial support are equal contributors to a marriage,
then business assets, even in a limited entrepreneurial sense, should not be distinguished from
matrimonial property on marriage breakdown”.432
427
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As well, excluding business assets creates a disparity between different forms of asset holding
which reflects no necessary distinction in fact. A self-employed individual may be building up a
business asset which will one day serve as a retirement asset. The business asset will be
presumptively exempt from division, while another spouse’s pension will not be.
The scope of the presumptive exemption of business assets is also subject to a fair amount of
uncertainty. Beyond the definition at section 2(a), the Act provides no guidance as to what
property is to be considered a business asset. It has been left to the courts to develop the
concept.
In the case of Lawrence v. Lawrence,433 the Court of Appeal held that an asset can be said to be
a business asset if the property is working to produce an income or profit. This may seem
straightforward enough, but the last 30 years have seen a series of further explanations and
limits.434
In Clarke v. Clarke435 the Supreme Court of Canada held that an asset will be found to be a
business asset when it is generating “income in an entrepreneurial sense” – that is, where it is
actively generating profit as opposed to serving as a vehicle for savings. In Tibbetts v. Tibbetts,
Hallett J.A. elaborated:
Notwithstanding the broad scope of the words used in the definition of business assets in
the Act and the decision of Mr. Justice Hart in Lawrence v. Lawrence, supra, generally
speaking, an investment portfolio of stocks, bonds, GICs, mutual funds or the like does
not involve the employment of capital for the purpose of generating income in an
2010) at 5.
433
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"entrepreneurial sense". An entrepreneur is defined in the Concise Oxford Dictionary as a
"person in effective control of commercial undertaking"; one who "undertakes a business
or enterprise, with chance of profit or loss". Holding a stock portfolio does not normally
equate with operating a business.436
It has also been held that business assets cannot be assets acquired from funds diverted from
family purposes.437 Further, business assets cannot be assets intended for a family’s
retirement438 or held primarily for the purpose of realizing a later gain, as opposed to working
income.439
We have nevertheless heard that there remains some uncertainty as to whether certain property
will be found to be a business asset.440
Further uncertainty is created by sections 13 and 18 – the sections which permit business assets
to be divided, notwithstanding their presumptive exclusion as non-matrimonial assets, based
upon considerations of unfairness and contribution, respectively. Arguments for an unequal
division under section 13 open up division of property disputes to judicial discretion. Section 18
requires the court to consider the proportion and value of the non-owning spouse’s contribution
to a business asset, and whether a share of the business or a payment in compensation is the
appropriate remedy. This presents uncertainty and opportunity for litigation.441
The exemption of business assets from a presumptive equal division may be losing favour in the
courts. Professor Thompson has noted that in recent years the cases have been steadily
narrowing the scope of the exemption.442 This may indicate a growing recognition of the
practical difficulty in parsing out each spouse’s contribution to the economic whole in the
context of marriage, and the increasing obsolescence of the business asset exclusion.
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Including business assets as family assets will not eliminate uncertainty, of course. Business
assets must be valued and divided. Valuing business assets entails complicated issues such as
how to value intangibles (e.g., good will), and how to account for tax liabilities.
There are generally three different types of approaches to valuing a business asset, depending on
the type of business. These approaches include a liquidation method, involving the deduction of
liabilities from assets, a capitalization of earnings method (based on the income a business can
expect to earn on an ongoing basis), and, for publicly traded companies the market value of
shares method. As well, where the business has a value as a going concern (ie., where the
company is worth more than just its liquidated value), the company can be valued according to
fair market value. While valuing tangible property such as land, machinery or buildings may be
relatively uncomplicated, the nature of intangible business assets can make their valuation
complex. The valuation of business asset approach has been explained as follows:
[O]ne must first determine and list all of the assets and liabilities of the corporation.
Then one must determine whether the corporation has a value as a going concern, and
whether its value as a going concern is significantly higher than the liquidated value of all
of the assets of the business. If so, one must then determine to whom the goodwill
attaches, and how transferable the goodwill is. Based upon such information, one may
then be in a position, with the assistance of accountants and other experts, to determine
the value of the goodwill and the corporation or business as a whole.443
Dividing business assets will introduce complexity in family property divisions. The question of
how one values a business has given rise to a great deal of litigation in jurisdictions that divide
these assets. Furthermore, given the complexity of valuing a business, parties will need to hire a
business valuator in many if not most cases. This could further add to the expense of dividing
family property.
In our view, notwithstanding these complications business assets should be included in a
presumptive equal division. Family property legislation serves an important remedial purpose,
based on the fundamental principle that families are interdependent economic units and
contributions to a spousal relationship should be deemed equal, whether remunerative or not.
Business assets will in many cases have been the primary means of family support and a major
focus of time and effort during the relationship. To presumptively exclude them from division is
simply inconsistent with the basic framework of family property legislation.
Yes, the individual entrepreneur’s name will frequently appear on the various credit
instruments, and often be attached, formally or informally to the business itself. But the family
bears the risk of the business’ failure or success. The family as a whole will be adversely affected
by its failure, and family assets will be subject to creditor claims.
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The legislation must address the question of the appropriate remedy. In provinces where
business assets are included in a presumptive equal division of family property the court can
order one spouse to transfer shares to the other spouse, or the court may order that new shares
issue to the spouse.444 This raises concerns about feuding spouses becoming business partners,
as well as the potential concerns of third parties - other shareholders and clients in particular.
This in mind, it may be preferable to divide the value of the business asset, rather than award a
share of the business. Saskatchewan’s Family Property Act provides:
Where a spouse has an interest in a corporation and where it would not be reasonable to
give the other spouse shares in the corporation, the court may order the spouse who has
the interest in the corporation to pay to the other spouse, in addition to any other sums
payable pursuant to this Act, a sum no larger than the value of the benefit the spouse has
with respect to the assets of the corporation.445
We agree that the Court must have the power to order a payout to the other spouse in lieu of the
shares he or she would have otherwise received in a division. The current powers of the Court
contained at section 15 of the Act would allow for such an order and we propose they be retained
in new legislation.446
Given our proposals with regard to the presumptive exclusion of the pre-cohabitation value of
assets brought into the relationship, only the value of business assets acquired or accrued after
cohabitation would be subject to a presumptive equal division.

Proposals for discussion:
Family property legislation should not exclude business assets from a presumptive
equal division of family assets.
The court should be permitted to order, or the parties to agree, that a spouse,
common law partner or registered domestic partner may be paid the value of the
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spouse or partner’s portion of a business asset, in lieu of a divided portion of the asset
itself.

5.2.1. Family Assets Held by a Corporation
Section 4(4) of the Act provides:
Where property owned by a corporation would, if it were owned by a spouse, be a
matrimonial asset, then shares in the corporation owned by the spouse having a market
value equal to the value of the benefit the spouse has in respect of that property are
matrimonial assets.
The purpose of s 4(4) was explained by Davison J. in McNulty:
This section is indicative of the intention of the legislature to prohibit assets being
retained by a corporation for the purpose of thwarting the objectives of the Act. It is easy
to see the evil that would be encouraged if courts simply labeled assets which were
connected with a business as “business assets” without a more careful analysis of the use
to which the assets are put or held.447
The section pierces the corporate veil to a limited extent; it does not divest the corporation of the
asset but rather grants the other spouse an interest in the corporation.448
The section does not deal with business assets per se - the property in question is owned by a
corporation rather than the spouse. But it is connected to the treatment of business assets to the
extent that the spouse holds shares in the corporation that under the Matrimonial Property Act
are presumptively excluded from equal division as business assets. With our proposal that
business assets should not be presumptively excluded, this section should not be necessary.
Where a spouse owns shares, the value of those shares acquired since cohabitation will be
shared on a presumptively equal basis. It does not matter whether the corporation holds an
asset which would otherwise be found on its own to be a matrimonial asset, if the nonshareholder spouse will have access to the shares.
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See Bregman v Bregman, (1978) 91 D.L.R. (3d) 470; 7 R.F.L. (2d) 201 (Ont HC), cited in Osmond v
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Proposal for discussion:
Family property legislation should not include a provision that where a corporation
holds an asset that would otherwise be a family asset, shares in the corporation
owned by one spouse or partner with equal value to the asset are family assets.

5.3.

Gifts & Inheritances

Gifts, inheritances, trusts and settlements received by a spouse from a third party are
presumptively exempt from an equal division, except to the extent that they are used for the
benefit of both spouses and/or their children.449 Like other non-matrimonial assets, they may be
divided by a court under section 13 if it would be unfair or unconscionable not to do so, having
regard to a number of factors listed in that section.
Most provinces and territories exclude gifts and inheritances to some extent from a presumptive
equal division of family property. The logic of the exclusion accords with the logic of family
property legislation as a whole. These assets are transferred from a third party on a gratuitous
basis to one spouse, and are not attributable directly or indirectly to the joint contributions of
the spouses. Including gifts and inheritances from a third party to one spouse only in the scope
of matrimonial assets would discourage intra-familial transfers of wealth and frustrate the
intentions and expectations of testators.
In its 1997 Report this Commission recommended retaining the exemption of gifts and
inheritances. As the Commission remarked, “Comments received from the public were almost
unanimously in favour of retaining the exemption, and most were in favour of strengthening it
in some form.”450
We propose that the presumptive exclusion of gifts and inheritances should be retained in new
family property legislation.

Proposal for discussion:
Family property legislation should presumptively exclude from an equal division gifts
and inheritances received by one spouse, common law partner or registered domestic
partner from a person other than the other spouse or partner.
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at 35.
450

119

Discussion Paper: Division of Family Prope rty

May 2016

5.3.1. The “Family Purpose” Test
Gifts and inheritances from a third party will be considered matrimonial assets to the extent that
they are used for the benefit of both spouses or their children. This ‘family purpose’ exception
recognizes that use of gifts and inheritances for the benefit of the family raises a reasonable
expectation that such assets will be shared. Family use may not only include use of a cottage as a
summer vacation spot, but also drawing money from the matrimonial pool of assets for
renovations.451
In Fisher v. Fisher,452 Cromwell J.A. (as he then was) noted that “the correct interpretative
approach to the ‘extent of use’ aspect of s. 4(1)(a) has not been authoritatively resolved.”453 He
said:
It is not possible or desirable to set out any hard and fast rules for determining the extent
of use of an asset for the benefit of both spouses or the children. The fundamental issue,
to use an expression that appears in some of the cases, is the extent to which the asset
has gone into "the matrimonial pot": see Rossiter-Forest v. Forest (1994), 129 N.S.R.
(2d) 130 (S.C.) and Stoodley v. Stoodley (1997), 172 N.S.R. (2d) 101 (S.C.). This
determination must be made having regard to the nature of the asset and what use, in
the normal course of life, would constitute integration of an asset of that nature into the
life of the family. Factors such as the degree to which the asset was kept and treated
separately from matrimonial assets, the amount and nature of its use by, or on behalf of,
the spouses or the children and the contribution of family resources to maintain or
enhance the asset may be factors which will be helpful to consider in making this
determination. This, of course, is not an exhaustive list.
In my view, the trial judge erred in not classifying Mr. Fisher's share of the Franke farm
at the time of separation as a matrimonial asset to the extent of its use for the benefit of
the spouses and children. However, having regard to the limited nature of such use as
reviewed earlier, a classification in the order of 15% of the property as a matrimonial
asset would have been appropriate. Therefore, Mrs. Fisher's share, subject to possible
reduction pursuant to s. 13, would have been one-half of 15% of Mr. Fisher's one-third
interest at the time of separation. This would be equal to approximately 2.5% of the total
value of the Franke farm, an amount equal to about $4,650.454
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In its recent reforms British Columbia eliminated the ‘family purpose’ test. Explanatory
materials accompanying the new legislation explained that the test had caused a considerable
amount of uncertainty in the resolution of family property disputes.455 The legislation instead
excludes a variety of categories of property, including gifts and inheritances, but includes
increases in the value of excluded property since the beginning of the relationship, regardless of
family use.456 This eliminates the uncertainty surrounding the extent of family use, while
permitting the sharing of value which has accrued through the relationship. On the other hand,
it may prompt claims for unequal division, since in many cases it is hard to rationalize sharing
the increase in value of a third party gift or inheritance on the principle of equal contribution.
Despite the potential for uncertainty, we have heard that the ‘family purpose’ test, and the extent
of use interpretation that the courts have developed, have not caused significant difficulty in
Nova Scotia. Practitioners have indicated to the Commission that the logic of the provision
seems to accord with people’s sense of fairness and their expectations about what belongs to
them as a family.
For discussion purposes we agree with this view and propose that the family purpose test should
be retained in new family property legislation. We note that with the presumptive exclusion of
pre-cohabitation value of assets brought into the relationship, the value of the asset that arose
prior to the couples’ joint efforts will not be subject to division, regardless of the family’s use of
the asset.

Proposal for discussion:
Gifts and inheritances received by one spouse or partner from a third party should be
included as family assets to the extent they are used for the benefit of both spouses or
partners, or their children.

5.4.

Trusts

The use of trusts raises distinctive and complicated issues for family property law. To what
extent should a spouse’s interest in a trust be considered a family asset, subject to a presumptive
equal division at the end of the relationship? Should property contributed by a spouse to a trust
in which that spouse holds, or may hold, a beneficial interest be included as a family asset? What
if the trust is partially, or solely for the benefit of third parties?

British Columbia, Ministry of Justice, Family Law Act Explained: Part 5 – Property, online: http://
www.ag.gov.bc.ca/legislation/family-law/pdf/part5.pdf at 83 (re: s 84 “Family Property”).
455
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Put differently, to what extent, and in what circumstances, should family property legislation
permit a spouse to remove property from the pool of family assets by placing it into trust?
Trust property contributed by third parties for the benefit of a spouse, registered domestic
partner, or common law partner also raises issues. Should the spouse’s beneficial interest in a
third party trust be included? What if third parties also have a beneficial interest in the trust?
5.4.1. Trust Property Contributed by Third Parties
The Matrimonial Property Act includes as matrimonial assets, “the matrimonial home or
homes and all other real and personal property acquired by either or both spouses before or
during their marriage.”457 The Matrimonial Property Act excludes from a presumptive equal
division, among other things, “gifts, inheritances, trusts or settlements received by one spouse
from a person other than the other spouse except to the extent to which they are used for the
benefit of both spouses, or their children.”458 [emphasis added]
It might be thought, therefore, that a spouse’s interest in a third party trust, used for the benefit
of both spouses or their children, will be subject to a presumptive equal division to the extent of
the family use. Section 4(1)(a) does not distinguish between different types of interests that a
spouse may have in a third party trust. However, Nova Scotia courts have held that a spouse’s
equitable interest in a trust settled by a third party is not a matrimonial asset “acquired by” the
spouse at all, until the spouse becomes legally entitled to the corpus of the trust.
In Kennedy-Dowell v. Dowell459 Campbell J. excluded the wife’s beneficial interest in a third
party trust, even though the prior distributions from the trust had been entirely used for family
purposes. The wife was the beneficiary of two substantial testamentary trusts set up by the will
of her great-grandfather. She received distributions from the trusts prior to and during the
marriage, which were spent on family expenses. She received half of the remaining corpus of the
trust after separation, at age 30, and the rest was to be distributed to her at age 35 provided she
finished university (unless the trustee waived the university requirement).
Justice Campbell held that the trust property was “acquired” by the wife after separation, and
was therefore excluded under section 4(1)(g) of the Matrimonial Property Act. He explained
why the wife’s equitable interest in the trust was not a matrimonial asset on the basis of the Act’s
underlying logic:
The scheme of that Act is to define all assets as “matrimonial assets” unless they fall
within one of the listed exceptions, whether or not they are acquired before or during the
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marriage and then to presume an equal division of them after excluding those assets that
fit the exceptions.
...
Through this process, and except to the extent that they are used to benefit the spouses
or children, gifts, inheritances and trusts represent one such listed exception, the impact
of which is that such items are not presumptively shareable. The obvious rationale for
this scheme is to recognize that the spoils of the joint venture of the couple, regardless of
financial contributions during the marriage, should be presumptively shared equally and
that the net worth derived from an extra-marital source attracted by the one spouse and
not the other should be exempted from that presumption. There is an obvious logic to
the equal sharing concept in regard to a net worth that was accumulated by the parties
combined efforts in the family and marital life. It is equally illogical to provide for the
presumptive sharing of net worth derived from gifts, inheritances or trusts of the one
spouse. Common fairness dictates that a marriage certificate should not qualify a spouse
to inherit, equally with the other spouse, such legacies as that spouse would, by blood
relationship, have some expectation.460
He went on to illustrate the illogic of considering the beneficiary’s interest in a third party trust
as a matrimonial asset, with reference to the Act’s treatment of gifts and inheritances:
If one spouse inherited an investment portfolio and did not use it in the family, the
legislature clearly intended it to be protected from division in favour of the other spouse.
In the case of investments veiled behind a trust, the corpus is even further distanced
from the family in the sense that the trustee has the legal ownership of it. Therefore, that
distance should provide even greater protection from division. It would be most ironic if
a portfolio of inherited investments held by a spouse can be protected from presumptive
division while a portfolio shielded behind the veil of a trust cannot.461
But rather than hold the wife’s equitable interest in the trust to be presumptively excluded under
section 4(1)(a), like other gifts and inheritances, Campbell J held it to be a non-matrimonial
asset under section 4(1)(g) - an asset acquired after separation - and therefore not capable of
being brought into the pool of matrimonial assets by family use. He concluded that the
legislature must have meant to exclude such interests, and only to include trust property when it
is actually distributed to the spouse prior to separation:
... [I]t is not reasonable, in my view, to conclude that the legislature, in excluding from
presumptive division “personal property acquired after separation” intended to
recognize mere equitable interests as having been “acquired”. I conclude that it is
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essential for the corpus in the fund to have been “acquired” before separation in order
for the exclusion not to apply.462
Justice Campbell was also concerned about the practical problems of valuing contingent
interests in a trust. He explained:
Clearly, the legal interest in the fund is worth exactly the market value of the securities in
it. What then is the equitable interest worth? There is no portion of the total value of the
corpus that could be assigned to the equitable interest. The answer, in my view, is that
the equitable interest has a very theoretical value only. The trust is not assignable and it
is subject to contingencies. Accordingly the equitable interest - that is the right to acquire
the corpus subject to contingencies - has no real value.463
Wolfson et al. consider that there was something other than the plain wording of section 4(1) of
the Matrimonial Property Act at play in the case:
It was open to the court to find that the acquisition of an equitable interest in a trust was
sufficient to satisfy the requirement that a matrimonial asset be acquired before or
during marriage. Instead the court decided to interpret the wording of the statute in
accordance with a "common fairness" understanding of the Legislature's intent.
Although the court's decision may be consistent with other Nova Scotia cases dealing
with this issue, the court's reasoning appears to have been motivated by its desire to
prevent Mr. Dowell, for whom the court clearly had little affection, from benefiting from
his wife's trust fund.464
Ibid at para 41. At para 42, Campbell J pointed to the reasoning of Glube CJSC in Coady v Coady
(1995), 144 NSR (2d) 106, 416 APR 106 at paras 27-28 as supporting his position. Chief Justice Glube (as
she was then) held:
462

27 The main concern must be the wording of the legislation, namely, "gifts, inheritances
... received...". (emphasis added) In my opinion, the language of the section clearly anticipates the
gift or inheritance has moved into the ownership of the spouse who is receiving the gift or
inheriting. Also, in the present case, no use has been made of the funds for the benefit of both
spouses or the children since no funds have been transferred to Mr. Coady. There may have been
discussions and wishful thinking, but until the event occurs allowing the gift or inheritance to
pass to the proposed recipient, at which time the amounts left, if any, in each of the funds can be
determined, any use to which the monies are to be put is pure speculation.
28 I find the three Trust funds are not matrimonial assets. They have not been "received" or
"used" by the Coady's or their children before or during their marriage.
It is worthwhile pointing out, however, that in Coady, unlike Kennedy-Dowell, no income received from
the trust were used for a family purpose.
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Indeed, Campbell J. went on to hold that even if the wife’s interest in the fund was property
acquired prior to separation, it would have been excluded by section 4(1)(a) of the Matrimonial
Property Act (the exclusion for gifts, inheritances, trusts and settlements), despite the extensive
family use of almost all of the distributions from the trust during the couple’s relationship. He
distinguished between use of the income from a trust, and the trust property itself, holding that,
“use of an income from a trust or inheritance does not taint the fund itself.”465
In Ontario, the Family Law Act includes as net family property, “any interest, present or future,
vested or contingent, in real or personal property.”466 There is no question that an equitable
interest in a trust is property under this definition. Wolfson et al. argue that, had KennedyDowell been decided in that province, the spouse’s interest in the trust would have been valued
in an equalization claim.467
British Columbia’s trust provisions in the Family Relations Act,468 now repealed by the Family
Law Act,469 were similar to Nova Scotia’s current Matrimonial Property Act in that they did not
distinguish between beneficial and legal interests in a trust, but did provide that where property
was used for a family purpose, it would be characterized as a family asset and divided on a
presumptively equal basis. Section 58 of the Family Relations Act provided:
(1) Subject to section 59, this section defines family asset for the purposes of this Act.
(2) Property owned by one or both spouses and ordinarily used by a spouse or a minor
child of either spouse for a family purpose is a family asset.
(3) Without restricting subsection (2), the definition of family asset includes the
following:
a) if a corporation or trust owns property that would be a family asset if owned by
a spouse,
(i) a share in the corporation, or
(ii) an interest in the trust owned by the spouse;
(b) if property would be a family asset if owned by a spouse, property
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(i) over which the spouse has, either alone or with another person, a
power of appointment exercisable in favour of himself or herself, or
(ii) disposed of by the spouse but over which the spouse has, either alone
or with another person a power to revoke the disposition or a power to use
or dispose of the property;
British Columbia cases interpreting these provisions held that whether an interest in a trust is
contingent or vested, the interest could be considered a family asset depending on whether
distributions were used for a family purpose.470 Especially where one spouse had altered his or
her economic position by transferring or leaving a job in reliance upon this future interest, the
beneficial interest was considered a family asset. Where a contingent interest was found to have
been used for a family purpose, it was ordered divisible on an “if and when” basis.
In the case of Grove v. Grove,471 for example, the husband had a contingent interest in a trust
settled by his parents. During the marriage he borrowed from the trust several times and used
the funds for a family purpose.472 The Court ordered that his interest would be divisible on an “if
and when basis” - that is, as further distributions were received - although not on an equal basis.
The Court’s reasoning was that the trust figured into the “family’s future financial security.”473
In M.(H.R.) v. B.(D.M.),474 the court held that a spouse’s use of income from a trust for a family
purpose is a factor to be considered, but it is not determinative of whether or not the trust is a
family asset.475 Justice Bauman explained the basic position of the British Columbia courts to
that point as follows:
• a contingent interest in a discretionary trust can be a "family asset";
• in determining whether the trust was ordinarily used for a family purpose, that is "in
the customary mode of life of the family concerned," the fact that it is income that is
used, not capital, is a factor to be considered, but it is not determinative;
• presently holding assets, or an interest therein (whether contingent or vested), to
secure the family's future, to provide financial security for the family, is a family purpose
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provided there is evidence to support such a conclusion beyond merely talk or thought
about such a possibility.476
In this case, the court held that the husband’s contingent interest in the trust was divisible. The
income from the trust was regular, was consistently used for family purposes and was a
significant proportion of the family’s total income. The parties had twice mortgaged their home
and placed a significant portion of the proceeds, along with a collapsed RRSP, in the husband’s
losing fitness business, which the court found was evidence that the family was relying on the
trust to fund its future financial security.477
British Columbia’s new Family Law Act expressly excludes a spouse’s beneficial interest in third
party trust property from the definition of family property:
85 (1) The following is excluded from family property:
...
(f) a spouse's beneficial interest in property held in a discretionary trust
(i) to which the spouse did not contribute, and
(ii) that is settled by a person other than the spouse;478
As well, any property which would be otherwise excluded from family property, including gifts
from a third party and inheritances, which is held in trust for the benefit of a spouse, is likewise
excluded.479
These exclusions are not subject to any exception for use for a family purpose, but as with other
types of excluded property the increase in value of the property or interest from the time of
cohabitation or marriage, or the acquisition of the asset, is included.480
In our view, a spouse’s beneficial interest in a third party trust, and property contributed by a
third party to a trust, should be presumptively excluded from a division. Use for a family
purpose should not bring the asset into a division. Third party trusts are often set up to keep
property out of the reach of the beneficiary’s creditors, including potentially his or her spouse.
They are unlike other types of gifts and inheritances to this extent. As well, as Campbell J. noted

476

Ibid at para 146.

477

Ibid at 160.

478

Family Law Act, SBC 2011, c 25, s 85(1)(f).

479

Ibid, s 85(1)(e).

480

Ibid, s 84(2)(g).

127

Discussion Paper: Division of Family Prope rty

May 2016

in Kennedy-Dowell, determining the extent to which use of distributions from the trust should
render the interest itself a family asset.
We would not follow the British Columbia approach of presumptively including the increase in
value of the beneficial interest during the spouses’ cohabitation in a division. The increase in
value of the spouse’s interest may depend on many things which are not related to the joint
effort of the spouses. In particular, a third party may add additional property - e.g., investments
- to the trust, significantly increasing the notional value of the spouse’s interest.

Proposals for discussion:
Family property legislation should expressly include in a presumptive equal
division a beneficial interest in property, whether vested or contingent.
Family property legislation should presumptively exclude from an equal division:
a) property which would be excluded as a non-family asset (e.g., a gift or
inheritance) which is held in trust for the benefit of a spouse or partner;
b) a spouse or partner’s beneficial interest in a trust to which the spouse or
partner has not contributed and which is settled by a person who is not the
spouse or partner.
A spouse or partner’s interest in a third party trust should not be included as a
family asset regardless of whether the trust has been used for the benefit of both
spouses or partners or their children.
The increase in value of a spouse or partner’s interest in a third party trust during
the parties’ cohabitation should not be included in a presumptive equal division.

5.4.2. Trust Property Contributed by a Spouse
Under the Matrimonial Property Act, all real and personal property acquired by either or both
spouses before or during their marriage, with the exception of assets defined as nonmatrimonial assets (including gifts, inheritances, trusts or settlements received by one spouse
from a person other than the other spouse), are subject to presumptive equal division. It might
be thought, then, that a spouse’s beneficial interest in a trust settled by either or both spouses
will be included as a matrimonial asset subject to an equal division, as long as the interest is not
a non-matrimonial asset (e.g., a business asset).
But, as Campbell J. held in Kennedy-Dowell, a spouse’s beneficial interest in a trust is not
“acquired” property until the trust property is distributed. Though Campbell J.’s interpretation
relied on the difference in principle between property given by a third party and property
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contributed by a spouse, his conclusion that equitable interests in a trust are not “acquired” as
matrimonial assets applies to any interest a spouse may have as a beneficiary of a trust, even
where the spouse has settled the trust or contributed the trust property.
In our view, family property legislation in Nova Scotia should more clearly address the status of
trust property contributed by a spouse or partner. In what circumstances should a spouse be
permitted to shield what would otherwise be matrimonial assets behind a trust? Clearly the
purposes of the Act are thwarted where the spouse stands to benefit from such a trust, yet the
trust property is excluded from division. On the other hand, it may be the intention of the
spouses that, even if one or both of them is named as a potential beneficiary, the trust is in
reality set up to benefit only third parties (e.g., their children).
The provisions of the new British Columbia Family Law Act respecting trusts more clearly
address a spouse’s interest as a beneficiary of a trust. In the British Columbia Act, family
property includes “a beneficial interest of at least one spouse in property” 481 - although as we
have seen a beneficial interest in a third party trust is excluded. Property contributed by a
spouse to a trust is specifically addressed:
(3) ... family property includes that part of trust property contributed by a spouse to a
trust in which
(a) the spouse is a beneficiary, and has a vested interest in that part of the trust
property that is not subject to divestment,
(b) the spouse has a power to transfer to himself or herself that part of the trust
property, or
(c) the spouse has a power to terminate the trust and, on termination, that part of
the trust property reverts to the spouse.482
Note that it is not the spouse’s equitable interest that is caught by this provision, but the trust
property itself - property in the hands of a third party (the trustee). The Court has power to
make orders generally for the “possession, delivery, safekeeping and preservation of property”483
as well as an order “vesting all or a portion of property in, or in trust for, the applicant.”484
We propose adoption of a similar provision here. As a general principle property which is not
otherwise excluded as a non-family asset (e.g., a gift or inheritance), which has been contributed
by a spouse to a trust, and which might return to the spouse as a beneficiary or otherwise should
481
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be considered a family asset. Only where the transfer of property into a trust by one spouse is
irrevocable for the benefit of a third party should the property be considered to be a non-family
asset, akin to a gift.
We would not limit the spouse’s beneficial interest in (a) to a vested interest not subject to
divestment. In our view, where property that would otherwise be a family asset has been put
into trust by a spouse, a contingent interest as beneficiary should suffice to retain the property’s
character as a family asset.
Therefore, we propose that family property legislation should expressly include as a family asset
property, other than property which is otherwise defined as a non-family asset, which has been
contributed by a spouse to a trust in which:
1. the spouse has a beneficial interest, contingent or vested;
2. the spouse has a power to transfer to himself or herself that part of the trust property,
or
3. the spouse has a power to terminate the trust and, on termination, that part of the
trust property reverts to the spouse.
There are circumstances in which family assets may have been irrevocably transferred to a trust
with no beneficial interest accruing to the transferring spouse, but yet the spouse stands to
benefit at some point further on. For instance, the trustee may have a power to add
beneficiaries, and the plan may be to add the spouse after the division of family assets has been
finalized. Our proposed provision would not cover such a case of deliberate evasion. But other
provisions will be of use in this case, including the court’s power to order an unequal division.
Assignments and preferences legislation485 may apply as well.

Proposals for discussion:
Family property legislation should expressly include as a family asset property, other
than property which is otherwise excluded from the definition of family assets, which
has been contributed by a spouse, registered domestic partner, or common law
partner, to a trust in which:
1. the spouse or partner has a beneficial interest, contingent or vested;
2. the spouse or partner has a power to transfer to himself or herself that
part of the trust property, or
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3. the spouse or partner has a power to terminate the trust and, on
termination, that part of the trust property reverts to the spouse.

5.4.3. Valuation of Trust Interests
As Campbell J. pointed out in Kennedy-Dowell, it is practically very difficult to value an
equitable interest in a trust. Depending on the circumstances it may depend on the nature of the
spouse’s interest, the number of present or future beneficiaries, their expected lifespans, the
expected performance of trust assets, the terms of the trust, and the exercise of the trustee’s
discretion in distributing the assets. Such interests are typically not marketable, and so would
have a fair market value of zero. Courts in other provinces have tended therefore to prefer a “fair
value” calculation that assesses the value of the interest to the holder.486 But the valuation can be
complex. The fair value of the interest is “a value that is just and equitable in the circumstances”
and will require a consideration of the nature of the property and the circumstances
surrounding valuation.487 The valuation may be expensive, and may frustrate attempts at
settlement.
Some courts have preferred an “if and when” arrangement. The beneficiary spouse will be
obliged to hand over a portion of any disbursement from the trust, if and when it is received.
The division may be 50-50, but courts have made unequal ‘if and when’ orders as well.488
As an alternative, in some provinces, courts have awarded a spouse a share of the other spouse’s
contingent capital interest in a discretionary trust, deeming a realization amongst capital
beneficiaries as at the date of separation, less contingent taxes.489
Neither solution is without problems, as Allen and Rivard explain:
The nature of [the ‘if and when’] remedy raises the spectre of whether the trust could be
managed in such a way as to avoid, or minimize, distributions to the Husband directly
from the trust. On the other hand, the notion of directing a spouse to “pay” now for an
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undetermined contingent interest which may not be received for years (or ever) is equal
(sic) troubling.490
In our view the “if and when” approach fosters too much uncertainty, and the “deemed
realization” approach is highly arbitrary, ignoring the discretionary nature of the trust. In the
case of large trusts, this unfairness could be substantial.
Instead, we propose that a trust interest should be valued according to its ‘fair value’, taking into
account (as necessary depending on the nature of the interest) the prior use of the trust, the
number of beneficiaries and their expected lifespans, expected performance of the assets,
expected or potential payout date and value, and other evidence that may be relevant.

Proposal for discussion:
Family property legislation should provide that a trust interest shall be valued
according to its fair value, taking into account (as appropriate depending on the
nature of the interest) the prior use of the trust, the number of beneficiaries and
their expected lifespans, expected performance of the assets, expected or potential
payout date and value, and other factors and evidence that may be relevant.

5.5.

Awards and Settlements of Damages and Insurance Policy Benefits

Section 4(1)(b) of the Matrimonial Property Act presumptively excludes “an award or
settlement of damages in court in favour of one spouse” from a division of matrimonial assets.491
Section 4(1)(c) presumptively excludes “money paid or payable to one spouse under an
insurance policy”. These two subsections are qualified by section 4(2) of the Act which provides
that, “an award or settlement of damages in court or money being paid or payable under an
insurance policy is a matrimonial asset to the extent that it is made, paid or payable in respect of
a matrimonial asset.” In other words, a car insurance payment would be included in an equal
division, if the vehicle in question was a matrimonial asset.
In its 1997 report this Commission observed that section 4(1)(b) is mainly aimed at personal
injury damages, but on its face it is not restricted to those.492 The case law has tended to
interpret section 4(1)(b) as referring to damages for personal injury.493 Even then the section
Laurie E Allen & Bailey M Rivard, “Deconstructing the Trust: Issues in Matrimonial Property Claims”
(Paper delivered at the National Family Law Program, Whistler, BC, 14-17 July 2014) at 19.
490
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Law Reform Commission of Nova Scotia, Discussion Paper on Reform of the Law Dealing with
Matrimonial Property in Nova Scotia (Halifax: Law Reform Commission of Nova Scotia, 1996) at 37.
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does not distinguish between awards for pain and suffering, pecuniary loss including medical
expenses, lost income and lost earning capacity.
While there is considerable variation in interpretation, most jurisdictions in Canada provide
that damages or settlements for personal injuries should not be shared as family assets.494
However, there is some variation in terms of whether damages and payouts for lost wages
during the relationship are sharable.495 There is also variation across the jurisdictions in terms
of whether disability payments from insurance policies496 or portions of insurance policies that
relate to loss of income,497 are shareable as family assets.
The American Law Institute (“ALI”) recommended that compensation for pain and suffering
should be excluded from marital property on the basis that this is loss of a personal nature. 498
We agree. Damages or settlements for pain and suffering arising from a personal injury are
clearly personal and should remain exempt from division.
On the other hand, when a person has used those damages or settlements to purchase a family
asset it can no longer be said that these have retained their “personal” character. Case law in
Nova Scotia has refused to trace the exemption to such converted family assets on this basis, as
well.499 We propose that assets purchased from funds from an excluded damage award or
45; Archibald v Archibald (1981), 48 NSR (2d) 361, 92 APR 361.
Newfoundland and Labrador, Family Law Act, RSNL 1990, c F-2, s 18(1)(c)(ii); Alberta, Matrimonial
Property Act, RSA 2000, c M-8, s 7(2)(d); British Columbia, Family Law Act, SBC 2011, c 25 ,s 85(1)(c);
Saskatchewan, Family Property Act, SS 1997, c F-6.3, s 23(3)(a); Manitoba, Family Property Act, CCSM c
F25, s 8(1); Ontario Family Law Act, RSO 1990, c F.3, s 4(2)3; Northwest Territories and Nunavut Family
Law Act, SNWT (Nu) 1997, c 18, s 35(2)(b); Family Law Act, RSPEI 1988, c F-2.1, s 4(1)(b)(iii)2.
494

Newfoundland and Labrador, Family Law Act, RSNL 1990, c F-2, s 18(1)(c)(ii) and British Columbia,
Family Law Act, SBC 2011, c 25, s 85(1)(c)(ii), explicitly include as sharable the portion of personal injury
awards attributable to compensation for economic loss. Yukon does not address the question. New
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settlement for a family purpose - as opposed to, for example, an investment vehicle - should not
be exempt from division. Where it would be unfair or unconscionable to divide the value of the
home or asset equally, an application for unequal division can be made.
Awards and settlements for lost income during the relationship are more controversial. On one
hand, an award for lost income during cohabitation represents income that would have been
spent on the family. The ALI recommended that damages awarded for economic loss during the
marriage should be divisible as family property.500 The ALI would also include personal injury
recoveries that replace what would otherwise be marital property such as income earned during
the marriage, and out of pocket medical expenses that are paid from marital funds.501
British Columbia’s new Family Law Act excludes from family property settlements and damages
for injury or loss, and moneys payable under an insurance policy for personal loss, but in both
cases an exception is made for compensation for lost income.502
In its 1997 report this Commission agreed that damages attributable to lost wages during
cohabitation should not be exempt.503
On the other hand, in practice it may be difficult to determine how much money was payable
from for lost wages during the relationship. Damages paid by way of settlement are often paid as
a lump sum, and are not broken down into specific heads of damage. The ALI considered that it
would have to be left to the court hearing the application for dissolution of family property to
make a reasonable allocation.504
Disability pensions raise similar issues but have been treated differently. In determining
whether they are to be included as matrimonial assets the courts have tended to look not at
whether the pension compensates for personal injury or lost wages, but rather whether it is
more akin to a contribution-based, employment style pension as opposed to a non-contributory
plan.505 As well, the courts have not treated disability benefits programs consistently. Workers’
Compensation benefits for lost wages due to disability during the marriage or common law
Principles of the Law of Family Dissolution: Analysis and Recommendations, supra note 98 at 796-
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relationship have been included as matrimonial assets,506 while disability pensions from
Veterans’ Affairs have been treated like personal injury damages and excluded from a
presumptive equal division.507 We ask for comment on how these benefits should be classified.

Proposal for discussion:
The legislation should exclude from a presumptive equal division awards and
settlements of damages for personal injury or loss, and insurance payments, other
than an award, settlement or payment that represents compensation for loss to both
spouses or partners, a family asset, or lost income or pecuniary loss during the
couple’s cohabitation.
The exclusion should not extend to assets acquired for the benefit of both spouses or
partners or their children from the conversion of an award or settlement for personal
injury or loss or insurance payment.
Question for discussion:
To what extent should lump sum payments from disability benefit programs (e.g.,
Workers Compensation) be divisible as family assets?

5.6.

Reasonable Personal Effects

Nova Scotia508 and Newfoundland & Labrador509 exclude reasonable personal effects from a
presumptive equal division of matrimonial assets. In principle, the exclusion would seem to
accord with fairness and a spouse’s reasonable expectation that he or she will not have to divide
personal effects that belong to him or her.
However, the vagueness of the term has led to litigation over valuable personal effects such as
jewelry,510 animals,511 and guns.512
506

Solomon v Solomon (1991), 100 NSR (2d) 73.
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In Bechard v Bechard (MacKenzie), (1991) 111 NSR (2d) 1, 303 APR 1, at paras 55-56, the court found
items of jewelry valued at $9,250 to be reasonable personal effects. The same was found in Macdonald v
Macdonald, (2000) 184 NSR (2d) 350, 573 APR 350 at para 42, and Pettigrew v Pettigrew, 2005 NSSC
219, 34 RFL (6th) 184 at para 10.
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There does not appear to be a leading case or generally accepted rationale for sorting items as
excluded or included. In some cases the courts have interpreted “reasonable personal effects” as
equivalent to “personal assets”513 or “personal property”514 - which seem broader in application.
Depending on the case the court has identified a number of relevant considerations, including:
a) whether the couple purchased the item together;
b) whether the item was purchased for the use or enjoyment of one spouse
exclusively (e.g., as a hobby);
c) whether the parties shared the expense of maintaining the item; and,
d) whether the parties shared an intention that the item be considered an
investment.
It is important that a spouse’s entitlement be clear in the Act. This is particularly so for a spouse,
registered domestic partner, or common law partner who needs to leave the home immediately,
such as in cases where she has been forced out by her partner or is fleeing domestic violence. In
those situations it should be clear to both parties, and potentially to law enforcement and other
justice system representatives who become immediately involved that a spouse or partner is
entitled to leave with her personal effects.
The legislation should also be clear that non-essential items of significant value, purchased with
family assets, should not be covered by the exclusion. Otherwise a family which has invested in
certain items that may be deemed ‘personal’ will have a distorted pool of property subject to
division, as compared with a family which has invested in items which are unambiguously for a
family purpose.
In Taylor v Taylor, (1992) 111 NSR (2d) 91, 38 RFL (3d) 313 at paras 84-85 the court found that the
proceeds from the sale of one spouse’s exotic birds was exempt as personal property under the
Matrimonial Property Act, s 4(1)(d). On the other hand, in Clarke v Clarke, 2004 NSSF 43, 130 ACWS
(3d) 790, at paras 60-62, the court found that a horse was not a reasonable personal effect, noting that, “...
these horses were purchased by both parties, the expenses were covered by both parties and, in particular,
by the Petitioner, given the Respondent’s income level, and ... the horses were used by the family and
rented in order to pay off some of the expenses which takes it out of the realm of a personal effect of a
spouse and out of the realm of a hobby ... .”
511
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On the other hand, setting out with greater specificity what items constitute reasonable personal
effects may in itself lead to litigation. In many cases the term “reasonable personal effects” is a
common sense one. The general sense of the term may actually keep the couple from litigating
the exclusion of certain property where they can both agree what is ‘reasonable’.
On balance, given the need for clarity in light of the litigation that has arisen, we think that more
specificity is needed. We propose that family property legislation should include a nonexhaustive list of items encompassed by the term “reasonable personal effects”, including
clothing, footwear and outerwear, and personal care items, including medication and personal
assistive devices.515

Proposal for discussion:
Family property legislation should exclude from a presumptive equal division of
family assets reasonable personal effects of one spouse or partner, including clothing,
footwear and outerwear, and personal care items, including medication and personal
assistive devices.

5.7.

Post-Separation Property

The Matrimonial Property Act excludes post-separation property from a presumptive equal
division of assets, unless the spouses have resumed cohabitation.516 Spouses are deemed not to
have resumed cohabitation where the duration of any resumption does not, in aggregate, exceed
more than 90 days.517
In Simmons v. Simmons, Campbell J. held that post-separation property is generally exempt
from a presumptive equal division, except where it is part of a plan to rearrange separation date
assets and debts:
It is often the case that the parties rearrange their assets and debts as part of the
transition to separate finances. Examples would be the taking out of a consolidation loan
to pay out separation date debts or to finance their interim living expenses. The
liquidation of a vehicle to purchase alternative transportation is another example. If a
transaction can be characterized as a plan to rearrange the separation date asset and

The list at section 45(1) of the Judicature Act, RSNA 1989, c 240 includes, among other things,
"wearing apparel" and "all medical and health aids reasonably necessary for the [debtor] and family".
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debt mix, subject to an expressed or implied intention to account for these changes at
trial, the fact that they did not exist at the time of the separation would not disqualify
these post-separation assets and debts from being valued and divided, but only to the
extent that they replace separation date assets and debts or funded the parties'
transition.518
British Columbia’s Family Law Act provides that post separation property is family property
where it is derived from family property or from the disposition of family property.519
We think this principle should be clear in the legislation. Excluding property and debt acquired
post-separation from a presumptive equal division is consistent with the purpose of recognizing
partners’ joint contributions to the relationship, and sharing the results. But it is also important
to presumptively include in a division of family assets property which is acquired postseparation to replace separation date assets and debts, so that property cannot be removed by
one spouse from the family asset pool simply by converting it to a different asset.

Proposal for discussion:
Family property legislation should exclude from a presumptive equal division
property and debt acquired post-separation, except to the extent they are derived
from family assets or debt or from the disposition of family assets or debt.
5.8.

Valuation Date

The Matrimonial Property Act gives little guidance as to how assets and debts are to be valued.
While the date of separation is in general the date at which one identifies the matrimonial
property and debt subject to division,520 it is not necessarily the date at which family property
and debt is valued. Instead, case law has developed a set of approaches, depending on the type
of property.
The leading Nova Scotia case on valuation of matrimonial property is Simmons v. Simmons.521
Justice Campbell held that while the presumptive valuation date is the date of division (meaning
the date of trial or agreement), some assets require different valuation dates, depending on the
reasons for potential changes in value. The rules can be summarized as follows:
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1) Property acquired post-separation, in general, is exempt and need not be valued;
2) Post-separation changes in value that derive from market forces should be shared;
3) Post-separation changes in value that derive from consumption by one spouse or
partner only should not be shared;
4) Post-separation changes in value that derive from individual effort should not be
shared;
5) Property or debt acquired post-separation that can be characterized as a plan to
rearrange or substitute for separation date asset and debt mix will be valued at trial;
6) Separation date assets and debts that no longer exist at trial and have not been
replaced or substituted for (as in the case above) will be valued as of the date of
separation;
7) Trial date valuations are used for assets that are liquidated for mutually beneficial
purposes;
8) The choice of valuation date should normally be one by which the spouses would be
equally affected by the inevitable post separation delay in finalizing their division;
9) Neither spouse can complain that an earlier division would have allowed a more
remunerative outcome;
10) A reasonable proximity of valuation date may be appropriate for many types of
assets.522
As indicated in O’Hara v. O’Hara,523 depreciating assets should be valued at separation date and
appreciating assets should be valued at trial date or date of division. However, as Campbell J.
held in Simmons, “I interpret the decision as standing for the proposition that when assets
which existed at separation date are consumed or partly consumed prior to trial, the spouse who
enjoyed that consumption must account to the spouse who lost out on it.”524 Justice Campbell
further gives the examples of “motor vehicles, furniture and household contents, bank accounts,
recreational vehicles, boats and any other type of asset whose values tend to be consumed by
usage” as appropriate to value at the date of separation.525 Pensions, accrued income tax
refunds, long service awards and frequent flyer points are all to be valued as of separation
date.526
There are a number of assets which may appreciate between the date of separation and the date
of trial, that will usually be valued at the date of division (date of trial) including real estate,
bonds, stocks, mutual funds, RRSP accounts, cash value of life insurance, and business assets.
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There is some merit in leaving the valuation date to judges in individual cases. In Simmons,
Campbell J. noted that judicial discretion in setting the valuation date was “a positive thing so
that a fair and equitable result can be obtained on a case by case basis. The Act is based on the
principle of fundamental fairness in the division of assets… ‘whatever the date has to be to
accomplish this purpose is the proper date’.”527 And it may be that the Simmons principles are
sufficiently well known, and need not be enshrined in the legislation.
The Ontario Family Law Act provides that valuation will be the earliest of the date of
separation, grant of divorce, declaration of nullity, the date before the date of death or the date
of an application for improvident depletion.528 A fixed date provides certainty and predictability,
potentially facilitating settlement. On the other hand, it may lead to legal wrangling on other
fronts, as couples argue over changes in value from separation to the date of trial or division,
and prevents judges from using their discretion to order a division which is fair in the situation.
British Columbia’s Family Law Act fixes the date of valuation as the date of division – either by
agreement or the date of court hearing.529 This date can be changed either by agreement or by
court order.530 Only assets and debts as of the date of separation are included in the valuation.
The benefit of using the date of division as a presumptive valuation date rather than the date of
separation is that it provides an easily identifiable date to divide property. The couple may have
remained interdependent at least to some extent after separation, and there may be a long time
between the date of separation and the date of trial. In these cases the date of division is the
fairest and most easily identifiable valuation date.531 Using the date of division reduces the need
for unjust enrichment or unequal division claims, for example, to argue for division of the
increase in value of the asset due to market forces after the separation date.532
On the other hand, in the case of depreciating assets, it may be unfair to permit one spouse to
use the asset from the date of separation to the date of division without having to account for the
depreciation. For those assets the date of separation is an easily applicable and convenient date
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that realistically values property at the date that a couple has largely ceased their interdependent
economic relationship.
Furthermore, with the inclusion of eligible common law partners in a regime of family property,
it is possible that two people – one the separated spouse and one the eligible common law
partner – will have claims to post-separation date increases in value; for example, to property
normally valued at trial, such as real property. It may be important to provide for judicial
discretion in these rare situations.
In its 1997 Report – published before the decision in Simmons - this Commission recommended
that the Act should include a fixed date for valuation, but permit some flexibility. The
Commission was of the view that “an absolute date for valuation has proven inconvenient in
other provinces and ... the approach adopted by the Nova Scotia courts should be codified.”533
We continue to be of the view that an inflexible valuation date may cause problems - for
example, in arguing for increases or decreases in value, either after the date of separation, or
before the date of division, respectively.
We propose that family property legislation should provide that the date of division is the
presumptive date of valuation, but include express reference to the rules and principles
articulated in Simmons, which are by now widely known and sufficiently recognized in Nova
Scotia jurisprudence. This would have the benefit of bringing those principles to the attention of
separating spouses who might otherwise remain unaware of the presumptive valuation date and
the various circumstances in which it will be displaced.

Proposals for discussion:
The Act should provide that, subject to the court’s order or the agreement of the
parties, assets and debt to be divided shall be valued as of the date of division, except
that:
4) Post-separation changes in value that derive from consumption through usage
of a depreciating asset by one spouse or partner only should not be shared;
5) Post-separation changes in value that derive from the effort of one spouse or
partner only should not be shared;
6) Separation date assets and debts that no longer exist at trial and have not
been replaced or substituted for should be valued as of the date of separation.

Final Report, Reform of the Law Dealing with Matrimonial Property in Nova Scotia, supra note 69 at
29-30.
533
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Disposition Costs

Disposition costs may significantly affect the value attributed to family property, and in
particular the family home. In a valuation for purposes of division, notional disposition costs
“reflect an amount to be deducted from property to account for certain liabilities such as income
taxes, real estate commissions, brokerage fees, etc. that the asset might attract when it is
disposed.”534 In the case of the family home, they may include a 5 percent deduction for real
estate commission, plus legal fees. In some cases HST and capital gains tax (where the property
is not a principal residence) may be payable as well. In some cases a spouse may incur a
mortgage penalty to re-finance the home (for example to finance an equalization payment)
before the mortgage agreement has come to the end of its term.
Self-represented litigants may be unaware in negotiations that they are entitled to claim a
deduction for disposition costs. They may also be unaware that disposition costs can be
disputed, where it is unlikely that these costs will be incurred. Public legal education materials
should address both points. They should also clarify under what situations these costs are likely
to be incurred and what sort of costs may be included.

Proposals for discussion:
Public legal education materials should clarify for self-represented persons that the
value of property may include notional disposition costs.
Public legal education materials should clarify for self-represented persons under
what situations these costs are likely to be incurred and what sort of costs may be
included.

Stacie R Glazman, “New Developments in Disposition Costs and Why They Matter” (2014) 33 CFLQ 49
at 49.
534
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THE FAMILY HOME

Nova Scotia’s Matrimonial Property Act creates a regime of equal possessory rights in the
matrimonial home that arise on marriage. This is an important protection. The matrimonial
home may not only be a family’s largest asset but also provides stability and security for the
members of the family that reside there. Because of the importance of the matrimonial home,
the Matrimonial Property Act provides for equal personal rights of possession as between
spouses during the marriage,535 and rights against disposition or encumbrance of the
matrimonial home by either spouse without consent of the other spouse, regardless of title.536
6.1.

Nature of the Spouse’s Interest in the Family Home

6.1.1. A Joint Property Interest
The matrimonial home is defined in the Matrimonial Property Act as “the dwelling and real
property occupied by a person and that person’s spouse as their family residence and in which
either or both of them have a property interest other than a leasehold interest.”537 The spouses
may own more than one matrimonial home.538 Spouses may designate one property as their
matrimonial home, thereby removing that status from any other properties.539
Nova Scotia’s matrimonial property law is a regime of deferred sharing of matrimonial assets on
relationship breakdown. Until there is an order or agreement for division, spouses do not share
in property and debt in the name of one spouse only. Since the introduction in the late-19th
century of married women’s property legislation, a regime of separate property applies to all
assets not jointly held by the couple. Even though the matrimonial home is treated as a special
asset in the Matrimonial Property Act, until there is an order or agreement for division, the
untitled spouse has no property interest in the home.
By contrast, the Newfoundland and Labrador Family Law Act provides that regardless of title,
“each spouse has a ½ interest in the matrimonial home owned by either or both spouses, and
has the same right of use, possession and management of the matrimonial home as the other
spouse has.”540 The interest is deemed to be in joint tenancy,541 unless the property is held by the
535
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536

Matrimonial Property Act, s 8.

537

Ibid, s 3(1).

538

Ibid, s 3(4).

539

Ibid, s 7(1). Section 7(2) provides for the change or cancellation of a designation.

540

Family Law Act, s 8(1).

541

Ibid, s 8(2).

143

Discussion Paper: Division of Family Prope rty

May 2016

spouses as tenants in common.542 This right vests automatically on marriage and does not
require an order or agreement.
We do not propose to extend property rights to the untitled spouse, prior to the division of
property.543 It would provide a great deal of protection for the non-titled spouse, but in some
cases it would create effects that were inconsistent with the basic framework of the law. For
example, where a spouse has brought a residence into the relationship the other spouse would
become entitled to half of its value, in contrast to other forms of pre-cohabitation property, the
value of which we have said should be presumptively excluded.
Deeming the home to be held jointly on marriage also means that the surviving, untitled spouse
will be automatically entitled to the right of survivorship. This means that upon the death of one
spouse that spouse’s interest will pass to the surviving spouse. The titled spouse is therefore
unable to leave his or her entire interest in the matrimonial home to chosen beneficiaries other
than the other spouse, unless the spouses took the home as tenants in common in the first place.
This may cause problems particularly in second and third marriages where the titled spouse may
wish to leave his or her interest in the home to heirs who are not also the heirs of the surviving
spouse.
As well, as the Ontario Law Reform Commission pointed out, deemed co-ownership in the
matrimonial home can create practical problems for the secured creditor. Creditors may be
unaware of a spouse’s co-ownership rights if these rights are not registered. And unregistered
interests in the home may cause problems with the land registration system.544

Proposal for Discussion:
Family property legislation should not deem a spouse or partner to have a property
interest in the family home upon marriage, registration of a domestic partnership
or the beginning of an eligible common law relationship.

6.1.2. Personal Rights
The Matrimonial Property Act provides for equal personal rights of possession as between
spouses during the marriage,545 and rights against disposition or encumbrance of the
542

Ibid, s 8(3).

In a later section we ask whether property rights should vest in the untitled spouse or partner as of the
separation date: see below, section 10.3.1.
543

See Ontario Law Reform Commission, Report on Family Property Law (Toronto: Ontario Law Reform
Commission, 1993) at 83.
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matrimonial home by either spouse, regardless of title. This is an important provision. The
matrimonial home will often be a family’s largest asset. The home is also a unique asset that
provides stability and security for the members of the family that reside there.
Unlike other rights in the Act these arise upon marriage, rather than when an order for division
is made. Section 6 of the Matrimonial Property Act provides:
Equal right of possession of matrimonial home
6 (1) A spouse is equally entitled to any right of possession of the other spouse in a
matrimonial home.
Termination of right of possession
(2) Subject to an order of the court under this or any other Act and subject to a
separation agreement that provides otherwise, a right of a spouse to possession by virtue
of subsection (1) ceases upon the spouse ceasing to be a spouse.
This means that on separation each spouse is equally entitled to stay in the home until a final
order is made, an agreement as to ownership and/or possession is entered into, the parties have
divorced or one spouse has died. Where spouses cannot live together in the matrimonial home
and where they cannot agree as to who will have possession of the home, it is likely that one will
request an order for interim exclusive possession of the home. We deal with exclusive
possession orders below.
In Hemeon v. Hemeon, Warner J. held that the equal right of possession of the spouses is a
personal right that does not create an interest in real property.”546 He further held that the
untitled spouse’s right to possession did not survive the death of the titled spouse:
Section 6 provides that a spouse is equally entitled to "any right of possession of the
other spouse in a matrimonial home" [Court's emphasis]. This is a codification of the
common law. The words clearly provide that the entitlement of a spouse is limited and
cannot exceed the right in the property of the other spouse. Said differently, when the
other spouse ceases to have a right of possession (because she or he ceased to have more
than a leasehold interest), then the first spouse can have no greater right.547
Therefore, where the titled spouse dies leaving the home to a third party, the Matrimonial
Property Act does not provide a right of occupation to the surviving spouse.548 A non-titled
spouse who is seeking possession of the matrimonial home on the death of the titled spouse
546
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In Rhodenizer v Rhodenizer, (1998) 169 NSR (2d) 333, the Court of Appeal upheld the trial judge’s
dismissal of an application for vacant possession of a matrimonial home by the wife of the deceased, titleholding spouse. The title-holder’s wife was attempting to expel the title-holder’s former wife from the
matrimonial home which the former wife had occupied for thirty years although not on title.
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would have to seek an order for exclusive possession against the estate of the deceased spouse
pursuant to section 11 of the Act.549
The Matrimonial Property Act also prevents a spouse from disposing of or encumbering an
interest in the matrimonial home without the consent of or release from the other spouse or by
order of the court, regardless of title. Section 8 of the Matrimonial Property Act provides:
Disposition of matrimonial home
8 (1) Neither spouse shall dispose of or encumber any interest in a matrimonial home
unless
(a) the other spouse consents by signing the instrument of disposition or
encumbrance, which consent shall not be unreasonably withheld;
(b) the other spouse has released all rights to the matrimonial home by a
separation agreement or marriage contract;
(c) the proposed disposition or encumbrance is authorized by court order or an
order has been made releasing the property as a matrimonial home; or
(d) the property is not designated as a matrimonial home and an instrument
designating another property as a matrimonial home of the spouses is registered
and not cancelled.
Disposition contrary to subsection (1)
(2) Where a spouse disposes of or encumbers an interest in a matrimonial home
contrary to subsection (1), the transaction may be set aside by the other spouse upon an
application to the court unless the person holding the interest or encumbrance acquired
it for valuable consideration, in good faith and without notice that the property was a
matrimonial home.
Both spouses also have a right of redemption or relief against forfeiture in the matrimonial
home regardless of title. The spouses each have a right to be notified in the event that a third
party is seeking to realize on a security interest in the home.550
In our view these rights of occupation and possession, and right of redemption and relief against
forfeiture for both spouses regardless of title offer important protections during the marriage
and should be included in new family property legislation. As Conway and Girard observe:
Such rights are clearly based not just on the need for shelter, which might be supplied in
some other place, but on the desirability of providing continuity in a specific abode.
… The policy basis of such rights is clearly to encourage consultation between spouses
before any major change is made to their living arrangements. These rights also
recognize the uniquely personal nature of the matrimonial home; no other asset of the
549
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spouses is treated in this fashion. The law here recognizes a use-based personhood
interest in a particular asset, even though the person possessing that interest may have
no formal title to the asset at all.551

Proposal for discussion:
The provisions of the Matrimonial Property Act extending equal possessory rights,
as well as rights against unilateral disposition or encumbrance, and rights of
redemption and notice, during the marriage should be included in new family
property legislation.

6.1.3. Common Law Partners and Registered Domestic Partners
The right of equal possession in the Matrimonial Property Act subsists as long as the spouses
remain married to each other.552 This is important, so that neither spouse may compel the other
to leave absent a court order. This may be particularly important especially where the couple has
a child.
Rights of equal possession do not persist in perpetuity, however. They end upon an order or
agreement for division, divorce or death of one spouse. The situation is more complicated for
common law relationships, which have no definite end date except separation. The legislation
must impose a reasonable end date beyond which a common law partner will no longer be
entitled to advance a claim to equal possession, but which provides adequate time after the
relationship ends to find alternative accommodation. This will also limit the possibility of
multiple claims to equal possession by former and current spouses or partners.
The Northwest Territories Family Law Act553 provides an equal right of possession to the family
home to both spouses and common law partners.554 As in Nova Scotia, the right is personal as
against the spouse who has the interest in the home.555 Section 51(2) of the Family Law Act
provides:

Heather Conway and Philip Girard, “‘No Place Like Home’: The Search for a Legal Framework for
Cohabitants and the Family Home in Canada and Britain” (2004-2005) 30 Queen’s LJ 715 at 722-723.
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51(2) Where only one of the spouses has an interest in a family home, the other spouse’s
right of possession is personal as against the spouse who has the interest and ends,
(a) if the spouses are married, when they cease to be married, unless a domestic
contract or a court order provides otherwise; or
(b) if the spouses are not married and have ceased to cohabit, on the later of the
following:
(i)
such time as is provided in a domestic contract made no later than
six months after the day on which the spouses ceased to cohabit
(ii)
such time as is provided in a court order made or applied for no
later than six months after the day on which the spouses ceased to
cohabit;
(iii) six months after the day on which the spouses ceased to
cohabit. [emphasis added]
The six month limitation on bringing an application or entering into an agreement regarding
rights of possession ensures that one common law partner’s right to possession will expire
before a potential subsequent partner will reach the two-year cohabitation eligibility criteria to
qualify for the rights under the Act.
On the other hand, six months may be a very short time within which to seek alternate
accommodation, especially with children, or to attempt to enforce one’s rights to possession if
there is a conflict as to who will remain in the home.
In our view two years is a more reasonable limitation period. A two-year limitation period is
consistent with the time limit for a common law partner to bring an application for division. It
will provide certainty for the titled common law partner as well as a more appropriate time
frame for non-titled common law partners to remain in the home. In case of hardship the other
partner may seek an exclusive possession order. This limit should also apply to registered
domestic partners and former domestic partners.

Proposal for discussion:
Family property legislation should provide that the equal possession rights of a
common law partner, registered domestic partner or former domestic partner who
does not have an interest in the family home or homes should expire two years
after the parties cease to cohabit.

6.1.4. Affidavit of Spousal Status Signed by Substitute Decision Maker
Section 8(1) protects the possessory rights of the non-titled spouse by preventing the disposition
or encumbrance of the home by one spouse without the consent of the other spouse, regardless
of how title to the home is held. As a result, when a titled spouse wishes to dispose of or
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encumber the matrimonial home, the non-titled spouse must also sign the instrument (eg., the
deed, mortgage, etc),556 or a separation agreement or marriage contract releasing the spouse’s
claims.557 Alternatively the titled spouse may seek an order of court releasing the property.558 In
the absence of the other spouse’s signature or a court order the spouse disposing of the property
may make an affidavit of spousal status, which states and is deemed to be proof that the
property is not a matrimonial home or that the other spouse has released all rights to the home:
(3) An affidavit of the person making a disposition or encumbrance verifying that
(a) the person is not a spouse at the time of making the disposition or
encumbrance;
(b) the property disposed of or encumbered has never been occupied by the
person and the persons spouse as their matrimonial home; or
(c) the spouse of that person has released all rights to the matrimonial home by a
separation agreement, marriage contract or designation made pursuant to this
Act,
is, unless the property is designated or the person to whom the disposition or
encumbrance is made had notice to the contrary, deemed to be sufficient proof that the
property is not a matrimonial home.559
Section 8(2) further clarifies the respective rights of the untitled spouse and a third party to
whom the disposition or encumbrance is made:
Where a spouse disposes of or encumbers an interest in a matrimonial home contrary to
subsection (1), the transaction may be set aside by the other spouse upon an application
to the court unless the person holding the interest or encumbrance acquired it for
valuable consideration, in good faith and without notice that the property was a
matrimonial home.
The protections at section 8 of the Matrimonial Property Act are particularly important to
protect the interests of a non-titled spouse who is no longer residing in the matrimonial home.
There may be several years of separation before a couple decides to apply for a final division of
property. The protections at section 8 ensure that the titled spouse does not dispose of or
encumber the matrimonial home, potentially depriving the untitled spouse of his or her
possessory interest in the home, as well as any potential proprietary interest in the home, or the
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ability to realize upon the value of the home in order to effect a division of property claim.
We have heard from lawyers that the requirement of an affidavit of spousal status can cause
difficulty in the context of substitute decision-makers acting for incapacitated persons. A person
who is unable to understand and appreciate the nature and effect of the affidavit cannot make
one. The person may have a substitute decision-maker - a guardian or attorney acting pursuant
to an enduring power of attorney - who can convey the property on behalf of the person, but who
cannot sign the affidavit of status.560 Only if the person making the disposition or encumbrance
- that is, the property owner - swears the affidavit will it be deemed to be sufficient proof that the
property is not a matrimonial home.
There is apparently no generally accepted practice among Nova Scotia real estate lawyers to deal
with the issue.561 In lieu of the affidavit under section 8(3) of the Matrimonial Property Act, an
attorney may make an affidavit in her own name, to the best of the attorney’s information and
Deputy Judge Ferry held in Clauss v Pir, [1987] 2 All ER 752, quoting first from Halsbury’s Laws of
England that the swearing of information in an affidavit which entails matters which are or should be
within the knowledge of the donor is not a matter that can be undertaken by an agent on behalf of the
principle:
560

There are, however, two exceptions to the general rule that a person may do by means of
an agent whatever he has power to do himself, and these are ... '
and then there is an exception where statute requires the evidence of a signature of the principal.
The second exception is:
'where the competency to do the act arises by virtue of the holding of some public office or
by virtue of some power, authority, or duty of a personal nature and requiring skill or
discretion for its exercise ... '
and then the paragraph goes on with an example which is not material.
It appears from that passage that a party cannot do by an attorney some act the competency to do
which arises by virtue of some duty of a personal nature requiring skill or discretion for its
exercise.
It might be thought that the obligation to swear a verifying affidavit which requires the deposing
party to apply his mind to matters which are or should be within his own knowledge (and,
amongst other things, to make the very important statement on oath that there are not and have
not been in his possession, custody or power any documents relevant to the action apart from
those which are disclosed) is a clear example of a duty of a personal nature requiring skill or
discretion for its exercise.
C W MacIntosh, QC, Nova Scotia Real Property Practice Manual (Markham, ON: LexisNexis Canada,
1988) (loose-leaf issue 85, January 2015) ch 5 at 58: “When acting under a power of attorney, some
solicitors proceed to execute the affidavit of marital status. This does not appear to comply with the
precise requirements of the section. Others obtain an affidavit of status and append it to their power of
attorney. This may be dated days or months prior to the closing. Because it is made before the deed or
mortgage, such an affidavit cannot comply with the requirement that it state that ‘the person is not a
spouse at the time of making the disposition of encumbrance.’”
561

150

Discussion Paper: Division of Family Prope rty

May 2016

belief. It would be up to the purchaser to decide whether to accept it, since it would not be
deemed to be sufficient proof of the home’s matrimonial property status. And, the attorney
cannot testify with certainty as to the donor’s spousal status. As one example, a trust company
may act for a donor who separated from a spouse decades before but never obtained a divorce.
This in mind the affidavit might include testimony as to the attorney’s due diligence (checking
marriage records, etc.).
Legislation in other provinces provides that a personal representative may make a statement as
to the marital status of the donor where the donor wishes to dispose of property. The Family
Law Act562 in Ontario, for example, requires a “statement” (not an affidavit) attesting to similar
facts as to those required by section 8(3) of Nova Scotia’s Matrimonial Property Act. However,
the Ontario provision specifically addresses an attorney’s ability to make such a statement:
(3) For the purpose of subsection (2), a statement by the person making the disposition
or encumbrance,
(a) verifying that he or she is not, or was not, a spouse at the time of the
disposition or encumbrance;
(b) verifying that the person is a spouse who is not separated from his or her
spouse and that the property is not ordinarily occupied by the spouses as their
family residence;
(c) verifying that the person is a spouse who is separated from his or her spouse
and that the property was not ordinarily occupied by the spouses, at the time of
their separation, as their family residence;
(d) where the property is not designated by both spouses as a matrimonial home,
verifying that a designation of another property as a matrimonial home, made by
both spouses, is registered and not cancelled; or
(e) verifying that the other spouse has released all rights under this Part by a
separation agreement,
shall, unless the person to whom the disposition or encumbrance is made had notice to
the contrary, be deemed to be sufficient proof that the property is not a matrimonial
home.
(4) The statement shall be deemed to be sufficient proof that the property is not a
matrimonial home if it is made by the attorney of the person making the disposition or
encumbrance, on the basis of the attorney’s personal knowledge.563
Section 21(4) thereby protects a third party who does not have notice to the contrary. The
purchaser may rely on the statement regardless of the accuracy of the attorney’s personal
knowledge. But it may also place an untitled spouse’s rights at risk. A substitute decision maker
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such as a professional attorney or trustee may not have adequate personal knowledge of a
represented adult’s relationship history.
Nevertheless, the legislation must provide for the situation where the person who makes a
disposition or encumbrance of property is incapable of making the accompanying affidavit of
status. We propose that new family property legislation should include a provision such as
section 21(4) of the Ontario Family Law Act, applicable to attorneys and guardians. The
attorney or guardian may be liable to the spouse, and/or the third party, for any negligent
misrepresentation in the affidavit.

Proposal for discussion:
Family property legislation should provide that an affidavit of status which deems a
property not to be a family home may be made by a spouse’s or partner’s substitute
decision maker for property, to the best of his or her knowledge and belief.

6.1.5. Setting Aside an Encumbrance or Disposition
Section 10 of the Matrimonial Property Act provides a number of court powers relating to
spousal possessory rights:
10 (1) The court may by order, on the application of a spouse or any other person having
an interest in property,
(a) determine if all or part of the property is a matrimonial home;
(b) authorize the disposition or encumbrance of a matrimonial home where the
spouse whose consent is necessary
(i) cannot be found or is not available,
(ii) is not capable of giving consent, or
(iii) is unreasonably withholding consent,
subject to such terms and conditions as the court considers appropriate;
(c) dispense with the giving of a notice to a spouse required by this Act;
(d) direct the setting aside of any disposition or encumbrance of an interest in a
matrimonial home and the revesting of the interest or any part of the interest
upon such terms and subject to such conditions as the court considers
appropriate.
The remedial powers of section 10 are most relevant to section 8 of the Act, although the powers
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provided therein are not confined to that section.564 For example, section 10(1)(d) allows a judge
to set aside a mortgage encumbering a matrimonial home where a spouse had not in fact
released her rights to the matrimonial home and the affidavit of spousal status was not sufficient
deemed proof of her release pursuant to section 8(2).565
Section 8(1) clearly contemplates a mortgage or sale of the matrimonial home, but there are
charges and encumbrances which courts have said are not covered - for which, in other words, a
spouse’s consent is not required. For example, it has been held that the registration of an order
for unpaid legal fees, incurred in the course of litigating a family law dispute against the very
spouse whose interest was ultimately encumbered, was not an encumbrance requiring consent,
release or court order pursuant to section 8(1) of the Act. In Hurst v. Gill the majority of the
Court of Appeal held that section 8(1) referred rather to encumbrances which require “some
positive act by an owner that grants an interest to a third party”566 and did not capture “the acts
of a third party who records a judgment under the LRA [Land Registration Act].”567 The
majority cited important principles of separation of property which ensure that third party
creditors may deal with a married spouse without concern for the potential interest of the
spouse.568
In Hurst the majority acknowledged that only the interest of the debtor spouse is subject to a
registered judgment, leaving the non-debtor spouse’s interest unaffected. The problem arose
because the wife was entitled to an equalization payment from the husband’s portion of the
proceeds from the sale of the home. Absent judicial intervention the law firm’s registered
judgment would have priority over the wife’s right to the husband’s share of the sale proceeds.
The trial judge decided that the judgment should be postponed in favour of the wife, principally
because as a participant in the litigation the law firm was well aware that the wife’s claim might
result in an unequal division of the sale proceeds from the home in her favour. The Court of
Appeal reversed, finding that the wife’s right to make a claim under the Matrimonial Property
Act was not the same as a pre-existing property right of which the law firm could have had prior
notice.569 The majority further commented that knowledge of the pending matrimonial property
claim should not interfere with a creditor’s registered charge, since in that case a spouse could
freeze the other spouse’s credit simply by informing creditors of the matrimonial dispute.570
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The majority acknowledged that the court’s power to set aside an encumbrance pursuant to
section 10(1)(d) was not necessarily limited to encumbrances in breach of section 8 (that is,
without consent, release or court order) but held it did not apply in the circumstances:
“Although s. 10(1)(d) captures more than a breach of s. 8 of the MPA, it is not a license to
rearrange the property interests of third parties, absent a breach of the Act, inequitable
conduct or other wrongdoing. That would be inconsistent with the policy reasons that
give priority to third party creditors over spouse creditors ...”571
The problem is that with no ability under the Act to set aside a charge for unpaid legal fees, the
spouse may end up effectively financing the litigation against him or herself. In Ontario the
opposite result was reached in Boyd v. Boyd:
The potential mischief in permitting such encumbrances is obvious. Unscrupulous
litigants could agree to an encumbrance by a non arm's length nominee. Inflated
accounts for legal services to which the spouse has no access could shield assets from
equalization or anticipate fees to provide a "war chest" for litigation to the disadvantage
of the untitled spouse in the litigation about the very subject matter of the encumbranced
property. The scope of the illegitimate use of this mechanism to defeat spousal claims is
curtailed here only by my lack of nefarious imagination.572
One could imagine debts for unpaid bills of all sorts incurred after separation and registered as a
charge upon the matrimonial home, thereby potentially depriving the other spouse of his or her
share of an unequal division financed by its sale. The case of unpaid legal fees incurred to litigate
a family law dispute against the other spouse is particularly egregious as it is so far outside the
scope of what might be considered a matrimonial debt.573
Justice Fichaud dissented from the majority in Hurst. He disagreed that an encumbrance
subject to section 10(1)(d) must be by the spouse’s active conduct or authorship.574 He found
that in the circumstances, permitting the husband’s debt to his law firm to effectively deprive the
wife of the division of assets to which she was found to be entitled was contrary to the purpose
and intent of the Act as a whole.575 He found that the judgment was not valid according to any of
571
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the qualifying conditions for a valid encumbrance pursuant to section 8(1). Further, it was not
shielded by the saving provision of section 8(2) which allows for an encumbrance by a third
party “for valuable consideration, in good faith and without knowledge that the property was a
matrimonial home”.576 Rather, he found that the law firm had specific knowledge of the facts
that would lead to the trial judge’s decision to allocate the sale proceeds from the home
unequally in favour of the wife. This is what distinguished the husband’s law firm from a
creditor which simply had knowledge of the matrimonial claim, justifying the court’s exercise of
discretion under section 10(1)(d). Given the breach of section 8(1) and fact that section 8(2) was
not applicable, Fichaud J.A. would have upheld the trial judge’s decision to set aside the
judgment to the extent it encumbered the portion of the sale proceeds that were owed to the
wife.577
For our purposes the question is whether family property legislation should expressly include
encumbrances that are not affirmatively granted by a spouse as encumbrances subject to section
8(1), liable to be set aside pursuant to section 10. The problem is that creditors may be
prevented from collecting upon registrable debts (e.g., judgments and liens) by charging the
family home578 – often a person’s largest asset. The problem may be minimized, however, by
limiting the circumstances in which such encumbrances may be interfered with, and/or
expanding the judicial discretion under section 10 to do justice in such cases.
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It is this "guarantee cum encumbrance" argument that gave rise to some considerable
consternation in the consumer lending arena when the trial level decision in Bray was first
released. If, as many consumer credit types (and counsel for the bank at the trial level) argued,
unsecured loans to married debtors could no longer be enforced without prior spousal consent,
then consumer lending in Canada as we knew it might be in peril. At trial, the example used was
that of credit card transactions by married cardholders, all of which would be of no force and
effect without the express consent by each spouse on each transaction, since any default
thereunder could ultimately lead to judgment, seizure and sale of the matrimonial home, and
would, according to the trial decision in Bray, then constitute a breach of the proscription against
disposition and encumbrance without consent under the Family Law Act. Mr. Justice Rosenberg
noted on appeal that, by the trial judge's analysis, no spouse could ever enter into a credit
transaction because that might ultimately lead to a seizure or sale of the matrimonial home via
the levying of execution. The trial judge, as if perhaps anticipating a reductio ad absurdum attack
on the "guarantee cum encumbrance" argument, explained that the "guarantee cum
encumbrance" rule obviously only nullified creditors' rights of seizure and sale against the
matrimonial home, and not against any other assets. The trial judge then implied that if a creditor
wanted to have recourse by way of execution against the matrimonial home, such creditor should
always get the consent of the spouse before doing business, with the corollary being that creditors
who fail to obtain such consent thereby waive execution against the matrimonial home.
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In our view the legislation should expressly confirm that registered liens and judgments are
included as encumbrances subject to the court’s remedial authority in appropriate cases. The
problem of arm’s length creditors can be addressed by ensuring the court’s discretion is
exercised only in appropriate cases, as Fichaud J.A. recognized in Hurst.
Section 10(1)(d) provides a potentially broad power to set aside any disposition or encumbrance
and revest it upon “such terms and subject to such conditions as the court considers
appropriate.” We propose that new family legislation should expressly confirm the court’s
authority to impose less sweeping remedies, including a determination of the extent of one or
both spouses’ interest in the home which the charge may encumber, and priority as between the
charge and a spouse’s interest.
This would permit the court to limit an involuntary encumbrance in appropriate cases, such as
where the creditor represented one spouse in a legal proceeding which concerned the spouses’
respective interests. Legal counsel in such a case should be on notice that execution against the
family home will be limited to the extent of his or her client’s interest, once that interest is
determined.
The power at section 10(1)(d) does not assist a spouse where an encumbrance has been
registered after an order for division has been made but before the division of property has been
effected. At this point, the judge hearing the application for division of property is no longer
seized of the matter. This is what occurred in Lockerby v. Lockerby,579 where the wife’s legal
counsel registered a judgment for unpaid legal fees after the court had given its decision.
For this reason, we repeat our recommendation in the 2014 Final Report on Enforcement of
Civil Judgments580 that a debtor’s residence of reasonable value should be exempt from seizure
from a third party creditor. Third party creditors should only be able to realize upon the value
that exceeds what is reasonable for the spouses and any dependents.581 This may not secure the
full value of a spouse, registered domestic partner, or common law partner’s family property
division, but it would go some way in that direction while minimally impairing the rights of third
579

2011 NSSC 103, 3 RFL (7th) 190.

Law Reform Commission of Nova Scotia, Final Report on Enforcement of Civil Judgments (Halifax:
Law Reform Commission of Nova Scotia, 2014) at pages 55-56 the Commission recommended:
580

Judgment enforcement legislation should provide an exemption for the debtor’s principal
residence of reasonable value. A creditor should be permitted to apply to court for an order of
seizure and sale, where the value of the debtor’s principal residence significantly exceeds what is
reasonable for the needs of the debtor and his or her family.
Pursuant to Schreyer v Schreyer, supra a spouse who receives a division of property as opposed to an
equalization payment is not a creditor. Alternatively, the definition of third party creditor with respect to
the principal residence which qualifies as a matrimonial home (or family home) under the Act should
explicitly preclude spouses or common law partners of the debtor.
581
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party creditors.

Proposals for discussion:
Family property legislation should expressly confirm that liens and judgments are
encumbrances subject to the court’s remedial power to set them aside, in whole or in
part, in appropriate cases.
Family property legislation should provide for the court’s authority to set aside any
disposition or encumbrance and revest it upon “such terms and subject to such
conditions as the court considers appropriate.”
Family property legislation should expressly confirm the court’s authority to impose
less sweeping remedies, including a determination of the extent of one or both
spouses’ or partners’ interest in the home which the charge may encumber, and
priority as between the charge and a spouse or partner’s interest.
Question for discussion:
What other limitations, if any, should be placed on the court’s power to set aside or
vary an encumbrance?

6.2.

Interim Orders for Exclusive Possession

An interim order for exclusive possession of the matrimonial home is available under section
11(1)(a) of the Act. Whether title is in the name of one spouse only, or both spouses, the court
may award exclusive possession of the home to one spouse for life, or “for such as lesser period
as the court directs”.
The Act limits when a judge can make an interim order for exclusive possession:
11(4) The court may only make an order for possession of the matrimonial home under
subsection (1) or (3) where, in the opinion of the court,
(a) other provision for shelter is not adequate in the circumstances; or
(b) it is in the best interests of a child to make such an order.
For example, in the case of LeBlanc v. LeBlanc,582 the court ordered interim exclusive
possession of the matrimonial home on the basis that the applicant was disabled and no suitable
alternative accommodation was available. However, judges will generally make exclusive
582
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possession orders in the best interests of the child, in order to help ensure continuity and
stability in the child’s life.
This means that spouses who do not have children may have difficulty obtaining an exclusive
possession order. An older spouse, for example, who has spent years in a family home and is
unlikely to be able to find alternate accommodation may technically be eligible for an order;
however, it is unlikely she will receive one.583 As well, some judges have found that even in
situations where there is conflict in the home, they are nevertheless unable to make an order for
exclusive possession.584
Across Canada there are a variety of approaches to exclusive possession orders. The Ontario
Family Law Act provides a list of factors for the court to consider:
(a) the best interests of the children affected;
(b) any existing orders under Part I (Family Property) and any existing support
orders;
(c) the financial position of both spouses;
(d) any written agreement between the parties;
(e) the availability of other suitable and affordable accommodation; and
(f) any violence committed by a spouse against the other spouse or the
children.585
Saskatchewan’s Family Property Act has a similar list of factors, but also includes “any other
relevant fact or circumstance.”586
British Columbia’s Family Law Act does not enumerate the factors to be taken into
consideration in awarding exclusive possession, leaving it to the court’s discretion.587
The ordering of interim exclusive possession may have significant consequences for the parties
going forward, especially where there are children involved. Interim orders for exclusive
possession may serve to establish a status quo that cannot be easily altered down the road. For
this reason it is important that there are strong reasons for making an order for interim
583As

reported by members of the Family Law Section of the Canadian Bar Association - Nova Scotia
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exclusive possession.
This does not mean, however, that judicial discretion to order exclusive possession should be
constrained to a limited number of scenarios. This has the effect of limiting a judge’s ability to
do justice in an intolerable situation - for instance by allowing a more aggressive or domineering
party to remain in the home. As one court has noted, for parties embroiled in an acrimonious
litigation the inability to order exclusive possession to one spouse may have the effect of raising
tensions in the home and encouraging further litigation.588
In our view the court’s discretion to order exclusive possession should be relatively wide. Where
cohabitation between spouses or common law partners has become intolerable the court should
be able to make an interim order for exclusive possession, where the parties cannot agree to
possession themselves. The order should also be available where it is in the best interests of the
children involved.
We propose that the Act should include a broad list of relevant factors, such as that in Ontario’s
Family Law Act. These would be illustrative, and the list should expressly include any other
relevant fact or circumstance.589

Proposals for discussion:
Family property legislation should provide that where the parties cannot agree a
judge may make an order for exclusive possession in favour of one spouse,
registered domestic partner, or common law partner where:
(a) it is in the best interests of the children affected; or
(b) cohabitation between the spouses or partners has become intolerable.
The legislation should provide that in making an order for exclusive possession the
court shall consider:

588

Korolchuk v Korolchuk (1982), 16 Sask R 56, 28 RFL (2d) 216 at para 10:
Given the hostility that exists between these parties it is futile to expect them to agree on interim
possession of the house or to live together pending trial; they will contest possession until that
issue is resolved by court order. The failure to make an order on the first application not only
intensified the struggle but led, predictably, to the further applications. It seems to me that where,
as here, the parties are separated, warring and engaged in litigation, an order ought to be made irrespective of which of them makes the application - giving one or the other exclusive possession
of the home pending trial.
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(i) any existing support orders or orders for division;
(ii) the financial position of both spouses or partners;
(iii) any agreement between the parties;
(iv) the availability other suitable and affordable accommodation;
(v) any violence committed by a spouse or partner against the other spouse
or partner or the children; or
(vi) any other relevant fact or circumstance.

6.3.

Occupation Rent

Section 11(1)(b) of the Matrimonial Property Act provides where a spouse has been awarded
exclusive possession of the matrimonial home, he or she may be ordered to pay the other spouse
what is commonly called ‘occupation rent’:
Notwithstanding the ownership of a matrimonial home and its contents, the court may
by order, on the application of a spouse,
...
(b) direct the spouse to whom exclusive possession is given under clause (a) to pay such
periodic or other payments to the other spouse as is prescribed in the order.
Occupation rent can provide an incentive to settle matrimonial property disputes. A spouse
residing in a mortgage-free matrimonial home may have little incentive to reach final settlement
of the matrimonial property proceeding. In this case an order for occupation rent can encourage
a resolution.
In Andrews v. Andrews,590 Dellapinna J. clarified that the remedy is premised on the common
law principle that "all joint tenants have an equal right to the occupation of the whole of the
premises, and neither has the right to exclude the other. In limited circumstances the Courts
would recognize a right to occupation rent in favour of the joint tenant who was out of
possession."591 Justice Dellapinna warned that caution must be used when deciding an
application for occupation rent in the context of a family law dispute, because of the mutual
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Ibid at para 41 per Dellapinna J quoting Kazmierczak v Kazmierczak 2001 ABQB 610, 292 AR 233 at
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obligations of support that are not necessarily present in other joint tenancy situations.592
Similarly, the Court of Appeal for Saskatchewan recently held that while the remedy “may be
utilized to obtain justice and equity in appropriate circumstances” it was also discretionary and
“exceptional and should be used cautiously.”593 The Court went on to provide a comprehensive
list of the factors that have been considered on an application for occupation rent:
• The conduct of both spouses, including failure to pay support, the circumstances
under which the non-occupying spouse left the home, and if and when the nonoccupying spouse moved for a sale of the home;
• Where the children are residing and who is supporting them;
• If and when a demand for occupational rent was made;
• Financial difficulty experienced by the non-occupying spouse caused by being
deprived of the equity in the home;
• Who is paying for the expenses associated with the home. This includes who is paying
the mortgage and other upkeep expenses (maintenance, insurance, taxes, etc.). If there
is no mortgage, occupational rent may be needed to equalize accommodation expenses;
• Whether the occupying spouse has increased or decreased the selling value of the
property;
• Any other competing claims in the litigation that may offset an award of occupational
rent; 594
In Ontario, courts have followed a similar list of factors in deciding whether or not to make an
order for occupation rent.595 But the Court of Appeal for Ontario noted that five factors have
been consistently taken into account:
 The timing of the claim for occupation rent;
 The duration of the occupancy;
 The inability of the non-resident spouse to realize on her equity in the property;
 Any reasonable credits to be set off against occupation rent;
 Any other competing claims in the litigation.596
592
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The Court commented that “The weight to be given to these and other relevant factors is a
matter for the trial judge to determine.”597
No family property legislation in Canada sets out a list of such factors. Most statutes simply
provide that where the court makes an order for exclusive possession to one spouse the court
may also “direct a spouse to whom exclusive possession of the family home is given to make
periodic payments to the other spouse”.598
In our view the remedy of occupation rent should be clearly set out in the legislation. The
legislation should provide that the court may order occupation rent when a spouse, registered
domestic partner, or common law partner will have or has had exclusive possession of the home.
It should not be limited to cases where an order for exclusive possession has been made. The
provision for occupation rent in the legislation should supersede the common law remedy of
occupation rent in respect of the family home.
The legislation should also set out a non-exhaustive list of relevant factors, such as those
described by the Court of Appeal for Ontario in Griffiths.

Proposals for discussion:
Family property legislation should provide that where one spouse or partner has
occupied or will occupy the family home to the exclusion of the other spouse or
partner, the court may order the occupying spouse or partner to pay to the other such
periodic or other payments as the court shall decide.
Provision for occupation rent should not depend on whether an order for exclusive
possession has been made.
The legislation should confirm that the common law remedy of occupation rent does
not apply in respect of a family home.
The legislation should provide that in deciding an application for occupation rent, the
judge may consider the following:
a. the timing of notice of a claim for occupation rent;
b. the duration of the spouse, registered domestic partner, or common law
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partner’s occupancy of the home;
c. inability of the non-resident spouse or partner to realize on the equity in
the property during the exclusive possession of the other spouse or
partner;
d. any reasonable credits to be set off against the occupation rent;
e. any other competing claims in the litigation; and,
f.

6.4.

any other relevant fact or circumstance.

Leased Premises

The definition of the matrimonial home in the Matrimonial Property Act excludes leased
premises:
3 (1) In this Act, "matrimonial home" means the dwelling and real property occupied by
a person and that persons spouse as their family residence and in which either or both of
them have a property interest other than a leasehold interest.
Therefore, a spouse living in a rented apartment is not able to take advantage of the
Matrimonial Property Act’s provisions in respect of equal possessory rights in the matrimonial
home. This is a significant exclusion.
In Ontario, where there is no such limitation on what constitutes a matrimonial home, “...
[L]easehold and mobile homes, trailers, cottages and even boats have been held to be
“matrimonial homes” if the appropriate user is present.”599
In Nova Scotia, other legislation permits an exclusive possession order even in a leasehold
premises. The federal Family Homes on Reserves and Matrimonial Interests or Rights Act does
not exclude structures in which a spouse, registered domestic partner, or common law partner
has only a leasehold interest from the definition of a “family home”.600 The Domestic Violence
Intervention Act does not exclude leasehold interests from the definition of “residence” for the
purposes of making an emergency protection order.601 And the Maintenance and Custody Act
provides that a judge may make an order respecting occupation of the family residence
“notwithstanding that the family residence is owned or leased by one spouse or common-law
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Section 2(1): “family home”.
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partner”.602
There may be situations in which it is in the best interests of children to make an exclusive
possession order with respect to a leasehold premises. There may be good reason to order
exclusive possession of a leasehold premises where cohabitation between the parties has become
intolerable, although not to the extent required to make an emergency protection order under
the Domestic Violence Intervention Act.603
In Alberta, the Matrimonial Property Act provides that the Court may make an order for
exclusive possession for a leased premises, effectively altering the parties to the lease:
24 If a matrimonial home is leased by one or both of the spouses under an oral or
written lease and the Court makes an order giving possession of the matrimonial home
to one spouse, that spouse is deemed to be the tenant for the purposes of the lease.
Such a provision is useful in order to clarify that the spouse who obtains an exclusive possession
order retains all rights and protections of a tenant provided under the Residential Tenancies
Act.604

Proposals for discussion:
Family property legislation should not exclude a leasehold interest from the
definition of a family home.
The legislation should provide that if a family home is leased by one or both of the
spouses, registered domestic partners, or common law partners under an oral or
written lease and the Court makes an order giving possession of the family home to
one spouse, registered domestic partner, or common law partner, that spouse or
partner is deemed to be the tenant for the purposes of the lease.

6.5.

Dividing the Family Home: Pre-Cohabitation Values

The Matrimonial Property Act treats the matrimonial home as a special asset in a division. The
matrimonial home or homes are presumptively categorized as “matrimonial assets” by virtue of
the definition of matrimonial assets in the Act. Section 4(1) provides the following definition of
matrimonial assets:
602
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In this Act, "matrimonial assets" means the matrimonial home or homes and all
other real and personal property acquired by either or both spouses before or during
their marriage.605 [emphasis added]
This effectively removes a matrimonial home or homes from the categories of non-matrimonial
assets at section 4(1) of the Act.It subjects the home to a presumptive equal division regardless
of whether it would otherwise be excluded - for example as a gift or inheritance.
The Ontario Family Law Act similarly provides that the matrimonial home is exempt from
certain exclusions such as gifts and inheritances.606 Even if the home was purchased before the
marriage or inherited by one spouse it will not be excluded from the net family property subject
to division. Saskatchewan’s Family Property Act also excludes the home and household goods
from the exemptions in the Act, and the court is directed to divide the property itself or its value
on a presumptively equal basis.607
There are special concerns that apply to the matrimonial home, especially considering our
proposal that pre-relationship values should be excluded from a presumptive equal division.
Where one spouse owned the home prior to marriage, the exclusion of the pre-relationship value
of the family home from division may remove a significant amount from the family property
pool to be divided, and may result in the other spouse being unable to afford to stay in the home
after separation or divorce. There is some appeal to including the matrimonial home even if
other pre-cohabitation property is presumptively excluded from division.
On the other hand, recent family property reform in Canada has tended more towards an
economic partnership model, which focuses on dividing the wealth created during the
relationship. British Columbia’s family law reforms eliminated the division of pre-matrimonial
assets, and the special status of the family home. The value of a home acquired before the parties
started cohabiting will not be considered family property. Only the increase in value of the home
will be subject to division.608
In 1993, the Ontario Law Reform Commission recommended ending the special status of the
matrimonial home. The Commission noted that it gives rise to anomalous treatment between
different types of property which might lead to unfairness. The Commission noted, for example
that the special treatment of the matrimonial home “privilege[s] a spouse who possesses other
forms of pre-marital property” and penalizes a spouse who chooses to pay off the mortgage on
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the matrimonial home using excluded property such as an inheritance.609 Then Commission
Chair John D. McCamus commented:
Problems such as these not only represent a departure from the cardinal principle that
like cases ought to be decided in like fashion, they also create a trap for the unwary and
create opportunities for strategic behaviour. Ending the special treatment of the
matrimonial home for equalization purposes would eliminate anomalies of this kind.610
We agree. The matrimonial home should not be specially excluded from the general model of
family property we have proposed. It would have adverse consequences, including where the
relationship is a second or third marriage or eligible common law relationship, and the person’s
property has already been divided.611
In many relationships the couple will have acquired the property during the relationship. Where
this is the case, the couple will share in the value of the home equally, regardless of our proposed
exclusion of pre-cohabitation values. But where one partner entered the relationship having
acquired equity in a home already, that spouse will be presumptively entitled to retain the precohabitation value of that property on a division. Where the titled spouse, registered domestic
partner, or common law partner has a house from a previous relationship where they are
residing with the children, for example, this will be an important protection.
As we have said, the pre-cohabitation value of property may be subject to division in certain
circumstances, where an equal division of only the property acquired and accumulated during
cohabitation would be unfair or unconscionable. An unequal division application is capable of
addressing situations, for example, where one spouse has a great deal more non-family property
than the other taking into consideration the length of time the spouses have cohabited, and the
contribution made by each spouse to the marriage and to the welfare of the family, including any
contribution made as a homemaker or parent.

Ontario Law Reform Commission, Report on Family Property Law (Toronto: Ontario Law Reform
Commission, 1993) at 80.
609

John D McCamus, “Family Law Reform in Ontario [1993],” Special Lectures of the Law Society of
Upper Canada (Toronto: Carswell & Co, 1993) 451 at 459-460
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Proposal for discussion:
The pre-cohabitation value of a family home should not be subject to a
presumptive equal division. Like other pre-cohabitation property values it should
be presumptively excluded from division.

167

Discussion Paper: Division of Family Prope rty

7.

May 2016

FAMILY DEBTS AND LIABILITIES

The Matrimonial Property Act does not provide for the division of family debt. Section 13 of the
Matrimonial Property Act provides that the Court must consider the parties’ debts and
liabilities and the circumstances in which they were incurred in determining whether to order an
unequal division or a division of non-matrimonial assets. This is the only section in the
Matrimonial Property Act that provides any guidance on how to deal with family debt. Case law
has developed to fill the vacuum.
Reformed family property legislation should clearly define what is a family debt or liability
which will be shared by the spouses, and provide for the just division of such debts. Overall
levels of household indebtedness are increasing. The problem is particularly severe in Nova
Scotia, which has some of the highest rates of insolvency in Canada. 612 Separation and divorce
can propel a couple into financial difficulty, and financial trouble can aggravate relationship
problems. It is therefore likely that a substantial number of separating couples in Nova Scotia
will have incurred higher than average debt levels. For the sake of helping such couples resolve
their disputes with a minimum of cost, delay and emotional strife, family property legislation
must deal with debt in the most clear, predictable and just way possible.
7.1.

Defining Family Debt

Nova Scotia case law has developed a definition of matrimonial debt and set out rules for its
division. In the often cited decision of Bailey v. Bailey, Roscoe J. explained matrimonial debt as
follows:
In determining which of all the debts listed by the parties of the action should be allowed
as matrimonial debts, I must consider whether they were incurred for the benefit of the
family unit, whether they are ordinary household debts and if they were incurred after
the separation, whether they were necessary to meet the basic living expenses or
preserve matrimonial assets and the overall consideration is whether the debts were
reasonably incurred.613
In Larue v. Larue,614 Campbell J. summarized the courts’ approach this way:
[D]ebt incurred for the benefit of the family unit, during the marriage, for ordinary
household family matters reasonably incurred and, if incurred after separation,
Office of the Superintendent of Bankruptcy Canada, Annual Consumer Insolvency Rates by Province
and
Economic
Region,
2010-2014,
online:
<http://www.ic.gc.ca/eic/site/bsf-osb.nsf/eng/
br01820.html>.
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necessary for basic living expenses or to preserve matrimonial assets. The debt must be
capable of legal enforcement. To that definition I would add the obvious comment that
debts which are incurred for the purpose of acquiring a non-matrimonial asset or for
non-family purposes would not be matrimonial in nature.615
The burden of proof is on the individual claiming that the debt in question is a matrimonial
debt, and that the debt is capable of enforcement.616
New Brunswick’s Marital Property Act defines marital debt as follows:
“Marital debts” means the indebtedness of either or both spouses to another person
(a) For the purpose of facilitating, during cohabitation, the support, education or recreation
of the spouses or one or more of their children; or
(b) In relation to the acquisition, management, maintenance, operation or improvement of
marital property.617
British Columbia’s Family Law Act, in contrast, eliminates the “family purpose” element of
family debt and creates a presumption that all debt incurred by either or both spouses during
the relationship will be considered family debt:
Family debt includes all financial obligations incurred by a spouse
(a) during the period beginning when the relationship between the spouses begins and
ending when the spouses separate, and
(b) after the date of separation, if incurred for the purpose of maintaining family
property.618
The Family Law Act thereby largely eliminates the ‘family purpose’ test as a ground for dispute
and potential litigation.
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The necessary result, however, is to potentially burden the pool of family property with debts
that a spouse or partner may have incurred recklessly, or for his or her own benefit entirely. The
British Columbia Family Law Act permits an unequal division of family property and family
debt, where an equal division would be “significantly unfair”, and the factors that guide the
unfairness inquiry take note of the manner in which the debt was incurred. 619 But a threshold of
significant unfairness is distinct from excluding such debts from the outset.
In our view, any debt existing at separation in the name of one or both spouses, used to acquire,
maintain or preserve family assets should be included as family debt. Any debt incurred after
separation that is likewise used to maintain or preserve family assets should be included.
Debt in the name of one spouse only that is not directly attributable to acquiring, maintaining or
preserving family assets should nonetheless be included if it was incurred for a family purpose.
The notion of use for a family purpose is intuitive to Nova Scotians. The definition of family debt
in Bailey and the element of family use (also in use in the context of gifts, trusts, settlements and
inheritances) is now widely adhered to and understood.
The alternative is to require both partners to share the burden of debt which one spouse
incurred for his or her own purposes. Aside from being unfair, in our view, this is certain to
result in litigation as parties attempt to make unequal division claims to exclude debt they feel
they should not have to bear.
We are also concerned that in practice, allocating debt to the family will typically have a
differential impact on the lower-income spouse or partner. The lower-income partner will be
less able to finance a claim for unequal division and may be saddled with debt he or she is
unable to maintain. This is all the more disturbing where the debt was incurred by the other
spouse or partner for a purely personal purpose and the spouse or partner did not agree to, and
may not have even known of, the debt.
We would not include a ‘reasonableness’ standard, as indicated in Bailey. It should not
necessarily matter whether debt was incurred reasonably within the context of a relationship
marked by economic interdependence, as long as the debt can be shown to be connected to a
family purpose. Arguments about reasonableness should occur if at all in the course of an
unequal division claim. Likewise, debt incurred in the name of both spouses should be
presumed to be family debt regardless of whether it was incurred to maintain, acquire or
improve family assets or otherwise incurred in connection with a family purpose.

Proposals for discussion:
Family property legislation should provide that family debt means debt which:
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(a) exists at the date of separation, was incurred during the couple’s
cohabitation, and was:
(i) incurred in the names of both spouses, registered domestic
partners or common law partners; or,
(ii) incurred in the name of one spouse or partner for a family
purpose; or,
(b) was incurred after the date of separation for the purpose of preserving or
maintaining family assets.
The legislation should provide that the party claiming that a debt incurred during
cohabitation is a non-family debt bears the burden of showing that the debt was not
a family debt.

7.2.

Dividing Family Debt

There is no presumption in the Matrimonial Property Act that matrimonial debts will be
divided equally. For a time, there was some confusion as to which approach should be used to
divide matrimonial debt: a net matrimonial asset approach or a gross matrimonial asset
approach.620 The net matrimonial asset approach has been explained as follows:
This approach involves a determination whether the debts are matrimonial debts in
which event they are subtracted from the total matrimonial assets to calculate net
matrimonial assets. The appropriate percentage division (presumptively 50% but
sometimes a different percentage reflecting section 13 factors) is made in respect of that
net valuation.621
In contrast, the gross matrimonial asset approach assigns assets on a presumptively equal basis,
but assigns debts to either spouse without necessarily subjecting them to an equal division.622
As the law has developed, “the bulk of the case law in Nova Scotia suggests that a presumption
of equal division has been created.”623
620
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In our view, family debt should be shared on a presumptively equal basis. This is in keeping with
both a presumption of equal sharing of matrimonial assets and the net matrimonial asset
approach utilized in the case law to deal with matrimonial assets and debt. As with the
presumption of equal sharing of matrimonial assets, where it would be unconscionable or unfair
to divide family debts equally, the court should be permitted to order an unequal division. And
the court should be permitted to order a division of non-family debt where it would be
unconscionable or unfair not to do so.624
In many cases after separation one spouse may service family debts to a greater extent than the
other spouse. In order to ensure that the final division of family debt is equal, a spouse should be
credited with amounts spent in the service of debt after separation, if he or she can show with
clear and cogent evidence that he or she has serviced a greater part of the debt than the other
spouse, and that this is not already reflected in a spousal support order or agreement.
In order to prevent the need for an after-the-fact compensation order or agreement, the Act
should provide that the parties may apply for an interim order dividing responsibility for
servicing family debt after separation.

Proposals for discussion:
Family property legislation should provide that family debt is to be divided on a
presumptively equal basis.
The legislation should provide that the court may order an unequal division of
family debt, or the division of non-family debt, where it would be unfair or
unconscionable to divide family debt in equal shares.
The legislation should provide that where the parties cannot agree the court may
make an interim order dividing responsibility for servicing family debt after
separation.
The legislation should provide that the court may give credit to a spouse or
partner for unequal amounts spent in the service of debt after separation, if it is
shown that the spouse or partner has serviced a greater part of the debt than the
other spouse or partner, and that this is not reflected in a spousal support order

In Larue, Campbell J gave three examples when matrimonial debt could be apportioned unequally: 1.
Where net debts exceed assets and one spouse has no practical ability to pay; 2. Where one spouse incurs
debt inappropriately such as in unsuccessful gambling activities; and 3. In extreme cases of undisclosed or
unilaterally incurred debts unless the other spouse carelessly remained uninformed or failed without
justification to assertively object. See para 37.
624
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or agreement.

7.3.

Unequal Division when Debts Exceed Assets

In cases where the family’s assets will not cover its debts, the parties will walk away from the
division each bearing a debt load that must be serviced from future income. But the parties may
not be in an equal earning position going forward. In our view family property legislation should
expressly identify that circumstance as a relevant consideration for the unequal division of
family debt.
In Larue v. Larue,625 Campbell J. ordered an unequal division of net matrimonial assets, and
consequently, matrimonial debts after considering the income earning power of the spouses
going forward. He found on the facts that the wife “worked in a number of low paying jobs such
as a counter server at McDonald's Restaurant. She had been assisted by having the opportunity
to reside with relatives from time to time. She was never truly self-sufficient.”626 He therefore
found that she could not carry the debt load based upon her earning potential. In making his
order for unequal division Campbell J. commented:
Suffice it to say that Ms. Larue is in no position to assume responsibility for any portion
of the net matrimonial debt. Her income is very low as is her borrowing capacity if any. I
conclude that an equal division of net matrimonial assets would be unfair and indeed
unconscionable from the point of view of Ms. Larue.627
In the Commission’s 1997 Report, released before Larue, the Commission recommended that
“where the value of the shareable assets of the parties is approximately zero after deducting all
relevant debts, the court may apportion responsibility for payment of the debts in unequal
shares in accordance with their respective abilities to pay.”628 But the Commission
recommended that “any unequal division of debts in cases where the couple has a positive net
worth should be done only in light of the factors enumerated in s 13 and not pursuant to some
more open-ended discretion on the part of the court.”629

625

Larue v Larue, 2001 NSSF 23, 195 NSR (2d) 336.

626

Ibid at para 4.

627

Ibid at para 43.

Final Report: Reform of the Law Dealing with Matrimonial Property in Nova Scotia, supra note 69
at 29-30.
628

629

Ibid at 29.
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Similarly, the American Law Institute (“ALI”) recommended that where “marital debts exceed
marital assets, and it is just and equitable to assign the excess debt unequally, because of a
significant disparity in the spouses’ financial capacity, their participation in the decision to incur
the debt, or their consumption of the goods or services that the debt was incurred to acquire,”630
the presumption of equal sharing could be rebutted. The ALI explained:
When one spouse earns more than the other during the marriage, they necessarily rely
disproportionately on the income of the higher earner to sustain them financially. When
they incur debt, the spouses (as well as their creditor) normally rely disproportionately
on the income of the higher earner to service it. Where the debt has not been repaid at
the time of divorce, and exceeds the marital assets, the parties’ disparate earning remain
the only source for retiring it, and are appropriately considered on allocation.631
We propose that the Act should explicitly provide that where the value of family debts exceeds
family assets, the family debt should be apportioned unequally in consideration of each parties’
respective ability to pay.

Proposal for discussion:
Family property legislation should provide that where family debt exceeds family
assets, the court may make an order for unequal division of debt, considering each
party’s respective ability to pay for the debt.

7.4.

Dividing Contingent Liabilities

Courts have also grappled with the treatment of contingent liabilities – liabilities that are
contingent upon the happening of a future event. In Stein v Stein,632 the Supreme Court Canada
ordered that spouses share a future tax liability that could not be valued at trial. The Supreme
Court allowed an appeal from a British Columbia Court of Appeal decision that held that the
Family Relations Act did not allow for the creation of a “freestanding obligation between parties
for a debt” and therefore ordered the husband to bear all the liability.633 The Supreme Court of
Canada held that there was precedent for allowing a spouse to claim an interest in an asset
regardless of the fact that the asset is “inchoate, contingent, immature or not vested.”634 The
Principles of the Law of Family Dissolution: Analysis and Recommendations, supra note 98 at
§4.09(2)(c).
630

631

Ibid at 823.

632

2008 SCC 35, 2 SCR 263.

633

2006 BCCA 391, 56 BCLR (4th) 245 at para 23.

634

2008 SCC 35, 2 SCR 263, Bastarache J at para 11.
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Court held that it was in the interests of fairness that – although the extent of the liability could
not be valued at trial – the liability be shared by both spouses, since both had benefited from the
tax shelter scheme in which the husband had participated.635
Nova Scotia courts have also considered the issue. In Webb v. Webb636 the Court considered Mr.
Webb’s deferred tax liability under section 13. Justice Goodfellow held that the family had
benefited from the additional income allowed by the deferral and therefore the “parties must
share the obligation of the deferred taxes equally.”637 Although the amount of the debt was
known, as one family law expert has pointed out, “There is nothing in the judgment to indicate
any difficulties with the Matrimonial Property Act in dealing with contingent liabilities”.638
In S.L.K. v. M.M.H.,639 the Court held that a debt owing to Canada Revenue Agency as a result of
the husband’s participation in a tax saving scheme was a matrimonial debt to be shared between
the spouses. The wife was ordered to share the debt and to reimburse the husband if he ever had
to pay.
Assigning matrimonial obligations on an “if and when” basis, in cases where values are not
available at trial, raises some serious issues for concern. Such an order undermines the principle
of finality in making matrimonial property awards. While maintenance awards are subject to
variation where there is a change in circumstances after the order, finality has often been
regarded as a central principle in matrimonial property divisions.640 Indeed, the preamble to the
Matrimonial Property Act provides that “it is necessary to provide in law for the orderly and
equitable settlement of the affairs of the spouses upon the termination of a marriage
relationship.”
Further, failing to provide the parties with a reasonable expectation as to what their respective
obligations will ultimately look like may hinder their ability to come to settlements on their own.
Also troubling is the fact that the court is not able to anticipate the extent to which either spouse
may be able to handle an unspecified liability at some point in the future. As Abella J. noted in
her dissent in Stein:
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Ibid.
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(1994), 135 NSR (2d) 161, Can LII 4248 (SC).
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Ibid at para 47.

Paul Thomas, Financial Consequences of Marriage Breakdown: Cases and Materials (Halifax:
Schulich School of Law, 2011).
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2009 NSSC 319.

See, for example, Clarke v Clarke [1990] 2 SCR 795, 73 DLR (4th) 1 at para 28, (per Wilson J citing
Cameron JA, in Tataryn v Tataryn (1984), 38 RFL (2d) 272 (Sask CA)).
640
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This is a case where the imposition of the equal responsibility for the tax liability, if and
when it materializes, fails to recognize and accommodate the financial repercussions of
the division of labour in the Stein household, unfairly disturbs the ability of the wife to
plan and arrange her economic future, poses a significant threat to her ability to
maintain her economic viability, and makes it far more likely that her and the children’s
standard of living will be substantially lower than that of Mr. Stein.641
A spouse whose income is only a fraction of what the other spouse is making may see his or her
actual, and relative, position change drastically when called upon to equally share a contingent
liability. In traditional opposite-sex marriages, women who have taken on home and childcare
responsibilities to the detriment of their careers may find that they are much less able, relative
to the other spouse, to absorb such a liability. In many cases, these same women will have
primary responsibility for children. Failing to take into consideration the actual effects of a
contingent liability on their future financial situation may have significant consequences for the
children.642
As Bastarache J. held in the majority decision in Stein, however, the sharing of contingent
liabilities ensures that spouses that both benefitted from tax shelters likewise share the liabilities
occasioned by such shelters. Contingent liabilities may be so substantial in some cases as to
significantly alter the contours of a spouse’s future net worth. It is a central premise of the
legislation that the value of spousal property be equally shared.
In Canada, only Ontario has legislation that specifically addresses contingent liabilities. The
Ontario Family Law Act requires that contingent tax liabilities must be included as liabilities for
purposes of calculating the value of net family property.643 Ontario courts have held that a
present value calculation must be imputed in order to divide debt.644
In the interests of clarity, especially for self-represented parties, we propose that the Act should
confirm that family debts may include contingent liabilities even where values are not available
at the date of division. The Act should confirm that a contingent liability may be divided on an
“if and when” basis. The Act should also permit the court to order an unequal division of a
contingent liability, considering the parties’ respective financial capacity.

641

2008 SCC 35, 2 SCR 263 at para 37.

See ibid; Robert Leckey, “Developments in Family Law: The 2008-2009 Term – Just Divisions?”
(2009) 48 SCLR (2d) 181.
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Family Law Act, RSO 1990, c F.3, s 4(1.1).
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Proposals for discussion:
Family property legislation should provide that family debt may include a liability
contingent on the happening of a future event.
The legislation should provide that the court may order a contingent liability to be
divided on an “if and when” basis.
The legislation should permit the court to order an unequal division of a contingent
liability, considering each party’s current and prospective ability to pay.
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Under section 13 of the Matrimonial Property Act the court may divide matrimonial assets
unequally, and may divide non-matrimonial assets, if an equal division of matrimonial assets
would be unfair or unconscionable.645 The court must consider a number of factors listed in
section 13 in order to determine whether this threshold has been reached.
Among Canadian jurisdictions, the standard of unfairness is at the lower end of the spectrum for
an unequal division.646 The standard of unconscionability tends toward the higher end. For
instance, in Ontario the unconscionability standard significantly limits judicial discretion in
ordering an unequal division.647
Nova Scotia courts have taken a fairly constrained view of their discretion under section 13. In
Morash v. Morash, Bateman J.A. warned that when deciding an unequal division claim: “the
issue of fairness is not at large, allowing a judge to pick the outcome that he prefers from among
various alternative dispositions, all of which may be arguably fair.”648 In Young v. Young, she
remarked:
The inquiry under s. 13 is broader than a straight forward measuring of contribution.
The predominant concept under the Act is the recognition of marriage as a partnership
with each party contributing in different ways. A weighing of the respective
contributions of the parties to the acquisition of the matrimonial assets, save in unusual
circumstances, is to be avoided. Since the introduction of the Act, it has been repeatedly
stressed by this Court, that matrimonial assets will be divided other than equally, only
where there is convincing evidence that an equal division would be unfair or
unconscionable. MacKeigan, C.J.N.S. wrote, for the court, in Harwood v.
Thomas (1981), 45 N.S.R. (2d) 414; N.S.J. No. 6 (Q.L.) (A.D.), one of the first cases in
which the Matrimonial Property Act was considered:
645

Matrimonial Property Act, s 13.

Per Deschamps J in Hartshorne v Hartshorne, 2004 SCC 22, 1 SCR 550 at para 73: “In Miglin
v Miglin, [2003] 1 SCR 303, SCC 24, while discussing spousal support and the level of deference
applicable to separation agreements under the Divorce Act, RSC 1985, c 3 (2nd Supp), this Court
recognized that "inequitable" ought not to be equated with "unconscionable" (para 73). Similarly, in the
case of the FRA, there is no apparent reason why "unfairness" should be assimilated to
"unconscionability". Rather, it constitutes a less deferential standard.”
646

Family Law Act, RSO 1990, c F.3, s 4(6). Section 4(6) provides: “The court may award a spouse an
amount that is more or less than half the difference between the net family properties if the court is of the
opinion that equalizing the net family properties would be unconscionable, having regard to”…
647
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7 Equal division of the matrimonial assets, an entitlement proclaimed by the
preamble to the Act and prescribed by s. 12 should normally be refused only
where the spouse claiming a larger share produces strong evidence showing that
in all the circumstances equal division would be clearly unfair and
unconscionable on a broad view of all relevant factors. That initial decision is
whether, broadly speaking, equality would be clearly unfair - not whether on a
precise balancing of credits and debits of factors largely imponderable some
unequal division of assets could be justified. Only when the judge in his
discretion concludes that equal division would be unfair is he called upon to
determine exactly what unequal division might be made.649
Despite the fact that the plain wording of section 13 provides for an unequal division of
matrimonial assets where an equal division would be “unfair or unconscionable,”, the cases have
tended to favour the higher standard of unconscionability, rather than mere unfairness.650
A higher standard for judicial intervention in making an unequal division arguably creates more
certainty and predictability in result. As we have emphasized throughout this paper, greater
predictability in family law statutes can facilitate consensual decision making and settlement,
and discourage protracted and expensive litigation. The April 2013 Report of the Family Justice
Working Group highlighted the need to provide greater certainty in family law statutes, as a
component of access to justice.651 The unequal division provisions in the new British Columbia
Family Law Act, for example, are premised on the idea that under the former Family Relations
Act “the broad flexibility and discretion in [property division] created uncertainty and promoted
litigation.”652 The Family Law Act instead provides that the court may unequally divide family
property or family debt if an equal division would be “significantly unfair”.653 On the other hand,
too high a standard may prevent the court from making an unequal division even where it is
necessary to do justice between the parties.
In our view the current threshold at section 13 of the Matrimonial Property Act is well
understood, and is the appropriate threshold for judicial intervention. The threshold is high
649

2003 NSCA 63, 216 NSR (2d) 94 at para 15.

See Final Report: Reform of the Law Dealing with Matrimonial Property in Nova Scotia, supra note
69 at 32.
650

Meaningful Change for Family Justice, supra note 176 at 58-59. The writers of the report noted that
there was some call for less individualized judicial discretion in family law statutes in order to promote
certainty.
651

British Columbia, Ministry of Justice, Family Law Act Explained: Part 5 – Property, at 1, online:
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enough that it maintains consistency and predictability in unequal division applications.
Judicial interpretation has tended to recognize that the standard requires more than mere
unfairness and that the threshold is closer to one of unconscionability. However, the presence of
the threshold of unfairness also assures that the threshold is not set too high. In our review of
the cases we have not seen the threshold at section 13 interpreted so as to prevent judges from
doing justice in ‘hard cases’ that might fall outside a strict standard of unconscionability.

Proposal for discussion:
Family property legislation should provide that a court may order a division of family
assets and family debts that is not equal, or a division of property that is not a family
asset, or debt that is not a family debt, where the court is satisfied that the division of
family assets and family debts in equal shares would be unfair or unconscionable.

8.2.

Factors Relevant to Unequal Division

The Matrimonial Property Act identifies thirteen factors that the court is to consider in
determining whether an equal division of matrimonial assets would be unfair or
unconscionable:
(a) the unreasonable impoverishment by either spouse of the matrimonial assets;
(b) the amount of the debts and liabilities of each spouse and the circumstances in which
they were incurred;
(c) a marriage contract or separation agreement between the spouses;654
(d) the length of time that the spouses have cohabited with each other during their
marriage;
(e) the date and manner of acquisition of the assets;
(f) the effect of the assumption by one spouse of any housekeeping, child care or other
domestic responsibilities for the family on the ability of the other spouse to acquire,
manage, maintain, operate or improve a business asset;
(g) the contribution by one spouse to the education or career potential of the other
spouse;
(h) the needs of a child who has not attained the age of majority;
(i) the contribution made by each spouse to the marriage and to the welfare of the family,
including any contribution made as a homemaker or parent;
See for example, Stailing v Stailing, 2011 NSSC 501, 312 NSR (2d) 27 at para 21, where even though
the cohabitation agreement was set aside, Gass J said that its existence could be taken into consideration
in making an unequal division.
654
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(j) whether the value of the assets substantially appreciated during the marriage;
(k) the proceeds of an insurance policy, or an award of damages in tort, intended to
represent compensation for physical injuries or the cost of future maintenance of the
injured spouse;
(l) the value to either spouse of any pension or other benefit which, by reason of the
termination of the marriage relationship, that party will lose the chance of acquiring;
(m) all taxation consequences of the division of matrimonial assets.
On its face, then, the Matrimonial Property Act grants a fairly broad set of factors guiding
judicial discretion. Case law, however, has narrowed this discretion considerably. Some family
law experts have reported that there are now really only a handful of situations which may give
rise to an unequal division: dissipation of assets cases, short term marriages, and the injection of
non-matrimonial assets into the pool of matrimonial assets (ie., where inheritances or insurance
settlements have been used to purchase matrimonial assets).655
It may be important for the legislation to reflect the more narrow range of cases warranting an
unequal division. Especially for unrepresented parties, the legislation should reflect the
reception they can realistically expect to encounter at court. Narrowing the list of factors may
also provide greater consistency in terms of outcome for the parties involved.
On the other hand, section 13 permits judges to interpret and apply the Act in such a way that
does justice in the parties’ particular circumstances. It is difficult to apply a single rule to the
myriad of family situations that will be subject to the Act. In cases that warrant it, section 13
provides the opportunity to examine how the history of the marriage and the conduct of the
parties has lead to the current state of property ownership and indebtedness.
There is considerable variation amongst the jurisdictions in Canada as to what factors are
considered on an application for unequal division. There are several commonalities, however.
For example, all jurisdictions, including the provisional rules in the Family Homes on Reserves
and Matrimonial Interests or Rights Act,656 tend to include the duration of the marriage or
cohabitation, dissipation or waste of assets and the presence of an agreement between the
parties as considerations in ordering an unequal division.657 These may be considered the “core
considerations”.
655

Forgeron J, Beeler & Elliott, supra note 357 at 13.
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See section 29.

The Family Property Act, SS 1997, c F-6.3, s 21(3); Family Law Act, SBC 2011, c 25, s 95(2);
Matrimonial Property Act, RSA 2000, c M-8, s 16; Marital Property Act, SNB 2012 c 107, s 7; Family
Property Act, CCSM c F25, s 14(2); Family Law Act, RSO 1990, c F.3, s 5(6); Family Law Act, RSNL
1990, c F-2, s 22; Family Property and Support Act, RSY 2002, c 83, s 13; Family Law Act, SNWT 1997, c
18, s 36(6).
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Jurisdictions such as Nova Scotia and Saskatchewan include a number of other contextual
factors; e.g., debts and liabilities of each spouse,658 contribution to the career of the other
spouse,659 and extent to which financial means and earning capacity of one spouse has been
affected by the spouse’s responsibilities in the relationship.660 However, as noted previously, the
cases have tended to narrow these down to some core considerations: duration of marriage and
dissipation or waste of assets.661 As well, because of the Matrimonial Property Act’s “family
purpose” test, the injection of a large number of otherwise non-matrimonial assets into the
matrimonial pool of assets may give rise to an unequal division.
Provinces with a higher threshold for intervention, such as Ontario, tend to focus the inquiry on
a narrower range of factors, including the bad faith of one of the spouses, the fact that part of the
spouse’s property consists of gifts from the other spouse, the duration of the relationship, and a
written agreement. Ontario’s unequal division section also provides for a consideration of “any
other circumstance”.662
In the interests of clarity and predictability we propose that those factors which are no longer in
use, or which can be accommodated with reference to other factors on the list, should be
eliminated. In our view the list can be simplified without missing crucial considerations. It
should include:
a) the unreasonable impoverishment by either spouse or partner of the family
assets;
b) the value of family debts and the circumstances in which they were incurred,
particularly in circumstances where family debts exceed family assets;
c) a domestic contract between the spouses or partners;
d) the length of time that the spouses or partners have cohabited with each other;
e)

the date and manner of acquisition of assets;

f)

the contribution by one spouse or partner to the education or career potential of
the other;

g) the needs of a dependent child including a dependent adult child;
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h) the contribution made by each spouse or partner to the relationship and to the
welfare of the family, including any contribution made as a homemaker or
parent;
i) all taxation consequences of the division of family assets.
We would not include the present subsection (f): “the effect of the assumption by one spouse of
any housekeeping, child care or other domestic responsibilities for the family on the ability of
the other spouse to acquire, manage, maintain, operate or improve a business asset.” As we have
proposed, business assets should be presumptively included in an equal division, and there is no
need to reach them through section 13.
The current section 13(h) - “the needs of a child who has not attained the current majority”
should be amended to provide that a judge may consider the needs of an adult child who is
nevertheless dependent for reasons of illness or disability, for example.
The current sections 13(j) to 13(l) are rarely drawn upon as stand-alone factors in making an
order for unequal division. In our view they have become obsolete (pensions are now
presumptively included as matrimonial assets) or can be accommodated by the other factors at
section 13. Indeed, they may have the effect of raising expectations for non-represented parties
that they can re-argue for the equal division of non-matrimonial assets such as gifts,
inheritances, insurance policy proceeds and settlement awards for personal injury, for example.
We would not include them in a revised unequal division provision.

Proposals for discussion:
Family property legislation should provide that in deciding whether an equal division
of family assets and family debts is unfair or unconscionable, the court shall take into
account the following factors:
a) the unreasonable impoverishment by either spouse or partner of the family
assets;
b) the value of family debts and the circumstances in which they were incurred,
particularly in circumstances where family debts exceed family assets;
c) a domestic contract between the spouses or partners;
d) the length of time that the spouses or partners have cohabited with each
other;
e)

the date and manner of acquisition of assets;

f)

the contribution by one spouse or partner to the education or career potential
of the other;
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g) the needs of a dependent child including a dependent adult child;
h) the contribution made by each spouse or partner to the relationship and to
the welfare of the family, including any contribution made as a homemaker or
parent;
i) all taxation consequences of the division of family assets.
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The Matrimonial Property Act provides that a man and woman may enter into a marriage
contract before or during their marriage (while cohabiting), pursuant to which they agree on
their respective rights and obligations under the marriage, upon separation, upon the
annulment or dissolution of the marriage, or upon the death of either spouse.663 The Act also
provides for the validity of separation agreements. To be valid pursuant to the Matrimonial
Property Act, a marriage contract or separation agreement must be in writing, signed by the
parties and witnessed.664 The court may disregard any provision affecting a child where it is in
the best interests of a child to do so.665
Of course, the heteronormative references to “man and woman” as contained in the Act are not
appropriate. The terminology of the new legislation will need to be amended to this extent.
Similarly, the term “marriage contract” does not reflect agreements between registered domestic
partners or common law partners. Provision should be expressly made for cohabitation
agreements.
The British Columbia Family Law Act provides generally for agreements in respect of family law
disputes.666 Agreements may be in relation to the resolution of an existing dispute, or provide
for the resolution of a dispute which may occur in the future. Legislation in Ontario, 667 Prince
Edward Island,668 Yukon669 and Newfoundland and Labrador670 refers to domestic contracts,
defined as either cohabitation, marriage or separation agreements. Similarly, in 1997 this

663

Matrimonial Property Act, s 23.

Ibid, s 24. In MacLean v MacLean, 2009 NSSC 216, 280 NSR (2d) 329 at para 8, MacDonald J set out
the factors that have been set out in the jurisprudence to establish the validity of a domestic contract
based on Miglin v Miglin, 2003 SCC 24 and Rick v Brandsema, 2009 SCC 10.
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Family Law Act, SBC 2011, c 25, s 6.

Family Law Act, RSO 1990, c F.3, s 51: these contracts refer not only to marriage and separation
agreements but to cohabitation agreements, paternity agreements, or family arbitration agreements.
Marriage agreements and separation agreements continue to be referred to, however, they are all
categorized under the heading of domestic contracts
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Commission recommended that family property legislation in Nova Scotia should refer to such
agreements as domestic contracts.671
We propose that the Act should generally refer to domestic contracts, with separate definitions
for marriage contracts, cohabitation agreements, and separation agreements. This will help to
promote consistency among the Canadian jurisdictions, and encourage awareness that married
spouses, registered domestic partners and common law partners may enter into domestic
contracts to order their affairs, prior to, during and after the relationship.

Proposals for discussion:
Family property legislation should refer generally to domestic contracts, including
marriage contracts, cohabitation agreements, and separation agreements.
Marriage contracts, cohabitation agreements and separation agreements should be
defined separately in the legislation.

9.2.

Varying and Setting Aside Agreements

The common law rules that a contract can be set aside for fraud, duress, mistake,
misrepresentation and unconscionability also apply to domestic contracts under the
Matrimonial Property Act. The Supreme Court of Canada has set out further circumstances
which may void a domestic contract, including oppression or pressure of the other party,
emotional vulnerabilities of one party, and lack of adequate legal advice.672 In Rick v.
Brandsema the court held that “a duty to make full and honest disclosure of all relevant
financial information is required to protect the integrity of the result of negotiations undertaken
in these uniquely vulnerable circumstances.”673 A contract can be found invalid if material
financial information is withheld, or the other party’s vulnerabilities are knowingly taken
advantage of.674
Final Report: Reform of the Law Dealing with Matrimonial Property in Nova Scotia, supra note 69 at
57.
671
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Miglin v Miglin, 2003 SCC 24, 1 SCR 303.

673

Rick v Brandsema, 2009 SCC 10, 1 SCR 295 at para 47.

In MacLean v MacLean, 2009 NSSC 216, 280 NSR (2d) 329 at para 8, MacDonald J explained that the
validity of the agreement must be determined on a consideration of a number of factors such as:
674

(1) the capacity or mental competence of the parties;
(2) whether there has been complete disclosure of material information;
(3) whether the parties have been provided with independent legal or other independent advice
and if so whether the party receiving the advice suffered from any particular vulnerability that
might negate the usefulness of that advice;
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The Matrimonial Property Act provides that a court may vary a marriage contract or separation
agreement if a term of the contract is unconscionable, unduly harsh on one party, or
fraudulent.675 This provision adds the concept of undue harshness to the common law principles
of unconscionability and fraud. As pointed out by Jollimore J. in Smith v. Smith, “[a]n
agreement that is merely unbalanced or unfair is not unduly harsh or unconscionable”.676 On the
other hand, the criteria of undue harshness is arguably less onerous than unconscionability and
therefore adds flexibility to the common law test.
Saskatchewan’s Family Property Act provides:
24(2) If at the time the interspousal contract was entered into it was, in the opinion of
the court, unconscionable or grossly unfair, the court shall distribute the property or its
value in accordance with this Act as though there were no interspousal contract, but the
court may take the interspousal contract into consideration and give it whatever weight it
considers reasonable. 677
The British Columbia Family Law Act provides that a judge may set aside an agreement if the
substantive content of the agreement is “significantly unfair” taking into consideration the
following factors:
(a) the length of time that has passed since the agreement was made;
(b) the intention of the spouses, in making the agreement, to achieve certainty;
(c) the degree to which the spouses relied on the terms of the agreement.678
(4) whether each party understood the agreement and its effect;
(5) whether the agreement meets the objectives of the legislation with which it purports to deal;
(in this case the spousal support provisions of the Divorce Act and the requirements of the
Matrimonial Property Act);
(6) whether the terms of the contract were unclear or uncertain;
(7) whether a party signed the contract under duress or undue influence or was a vulnerable party
under other influence or stress that may lead an individual to sign a document against his or her
interest;
(8) whether the agreement was signed under mistake or as a result of fraud or misrepresentation
of a material fact.
675

Matrimonial Property Act, s 29.

2011 NSSC 269, 8 RFL (7th) 476 at para 102. Justice Jollimore quoted Davison J in Zimmer v Zimmer
(1989) 90 NSR (2d) 243, 15 ACWS (3d) 138 at page 250: “Obviously an agreement which could only be
characterized as unbalanced or unfair should not be set aside as being unduly harsh. I would suggest the
agreement should be found severely unjust as to show on its face a disregard for the rights of one party.”
[emphasis added] See also Andrews v. Andrews, (1992) 116 NSR (2d) 361, 42 RFL (3d) 454.
676

677

The Family Property Act, SS 1997, c F-6.3, s 24(2).
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Family Law Act, SBC 2011, c 25, s 93(5).
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Competing principles of substantive equality and contractual liberty are at stake in any
discussion about whether and to what extent courts should have jurisdiction to set aside
contracts on grounds of unfairness. Cases such as Rick v. Brandsema679 have seen the Supreme
Court of Canada willing to intervene in the interests of contextualizing fairness between the
parties with regard to power imbalances, including unequal access to financial information.
Cases such as Hartshorne,680 on the other hand, evidence the Court’s continuing commitment to
upholding spouses’ legal agreements. Promoting consensual decision-making requires that
agreements be reliably binding and enforceable.
In our view family law should promote agreements that are arrived at through fair processes and
that represent a fair account of the parties’ mutual, informed intent. That in turn should ensure
less litigation to avoid, vary or set aside such agreements.
We propose that the current threshold for varying a domestic contract as provided at section 29
of the Matrimonial Property Act should be maintained. The grounds of undue harshness,
unconscionability or fraud are sufficiently high to ensure that parties can expect their contracts
to be upheld, but not so high as to prevent judges from recognizing an injustice. We would not
include failure to disclose financial information as a separate ground, but the evidence of nondisclosure would certainly be relevant in the assessment of an agreement for undue harshness or
unconscionability.

Rick v Brandsema, 2009 SCC 10, 1 SCR 295 (separation agreement held unconscionable where the
husband had taken advantage of his wife’s vulnerable mental state and had failed to disclose assets).
679

Hartshorne v Hartshorne, 2004 SCC 22, 1 SCR 550. In Hartshorne, the Supreme Court overturned
the decision of the trial judge to set aside the parties’ marriage agreement. The trial judge found the
marriage agreement – which stipulated that the parties were separate as to property with the wife
receiving a 3% interest per year in the matrimonial home – was unfair. A majority of the Supreme Court
disagreed. The court looked to whether the circumstances of the parties on separation were within the
reasonable contemplation of the parties at the time the marriage agreement was signed. In this case the
wife had received independent legal advice and was aware of the harsh nature of the agreement. During
the relationship, the parties maintained a separation as to property just as was contemplated in the
agreement. Furthermore, although the parties were married for nine years, the husband had acquired
most of his property before the marriage.
680

There has been criticism of the Hartshorne decision, more notably from women’s advocates who argue
that the Supreme Court did not pay sufficient attention to the contextual or systemic factors that might
have led Ms. Hartshorne to sign the contract, short of overt oppression and vulnerability. Such contextual
factors may distinguish agreements made in the context of a family, as opposed to in a commercial
setting. See Susan B Boyd, “Review: Robert Leckey, Contextual Subjects: Family, State, and Relational
Theory” (2008) 34.1 Queen's LJ 484; Robert Leckey, “Developments in Family Law: The 2008-2009
Term – Just Divisions?” (2009) 48 SCLR (2d) 181 at 182.
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Proposal for discussion:
Family property legislation should provide that the court may vary a domestic
contract where any term of the contract is unconscionable, unduly harsh on one party
or fraudulent.

9.3.

Independent Legal Advice

Independent legal advice can be a requirement for a valid domestic contract. Alternatively, lack
of effective legal advice can be one factor that the court may consider in deciding whether to set
a domestic contract aside. In Nova Scotia, the absence of independent legal advice can indicate
whether or not the terms of the contract are unconscionable or unduly harsh,681 but it is not a
requirement for a valid agreement.
In Saskatchewan the Family Property Act provides that an interspousal contract dealing with
family property is binding as long as it is in writing, signed by both spouses in the presence of a
witness, and in which each spouse has acknowledged the nature of the contract and the potential
claims being given up.682 The acknowledgement is required to be made apart from the other
spouse, before a lawyer who is independent of the other spouse.683
The provision does not require a party to obtain legal advice, but certainly encourages it to the
extent that the lawyer is present and available as the party signs the agreement. The provision
highlights the seriousness of entering into a domestic contract, and may prevent litigation down
the road to the extent the parties fully appreciate their rights, and the rights they will forego, as
they enter into the agreement. As well, it ensures that the effect of not consulting a lawyer is
certain, rather than an opportunity for litigation to the extent it is left to the discretion of the
court.
In our view a requirement of independent legal advice may undo agreements that both parties,
in good faith, have relied upon as valid and binding. As well, parties may be dissuaded by the
cost of legal services from even making a domestic contract. Unless some form of financial
assistance (e.g., legal aid) or pro bono service is available, some parties may be prevented from
making agreements for the purposes of deciding for themselves whether and how they will share
their property. Rather than requiring all parties who wish to enter into domestic contracts to
have independent legal advice to make a valid contract, there should be greater access to legal
advice for couples wishing to enter into domestic contracts, who do not qualify for legal aid.

681

E.g., Rogerson v Rogerson, 2004 NSSF 37, 222 NSR (2d) 324.
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Family Property Act, s 38(1).
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Ibid, s 38(2).
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The issue of access to legal representation in the context of domestic contracts is complex. We
have heard that lawyers are reticent to provide summary advice for the purposes of assisting
clients draft such contracts since the stakes are so high. Access to justice requires that all
persons who wish to enter into a domestic contract have access to appropriate legal advice to do
so safely and effectively.
In this paper we make proposals with regard to promoting access to justice and access to
alternative dispute resolution processes. Effective access to independent legal advice is key to
accessing these processes, as well as in the context of making a domestic contract. Without it,
parties will be left to “go it alone”, potentially opening themselves up to abuse and an increased
likelihood of litigation down the road.

Proposal for Discussion
Family property legislation should not require independent legal advice as a
condition for a valid domestic contract.
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INTERACTION WITH OTHER AREAS OF LAW

10.1. Pensions
It is now established in Nova Scotia that pensions are matrimonial assets and are therefore
subject to a presumptive equal division on marriage breakdown.684 But the relationship between
the Matrimonial Property Act and the pension division provisions of the various statutes and
regulations that govern different types of pensions in Nova Scotia has presented continuing
difficulty.
Broadly speaking, there are three types of pension plans: defined contribution plans, defined
benefit plans and hybrid plans which are administered on both a defined benefit and defined
contribution basis. A defined contribution plan provides a pension based on the value of
contributions made to the plan by the employee or the employer or both. The employee’s and
employer’s contributions to the plan are known during the employee’s service; the pension that
is eventually paid depends on the performance of the fund derived from those contributions. In
a defined benefit pension plan the value of the pension is dependent upon a formula, typically
based on years of service and earnings. Often the employee will pay a defined percentage of
earnings into the plan, and the employer’s contribution is periodically adjusted to ensure that
the pension fund will support the defined benefits it will eventually pay. A plan may be matured
(ie., the pension is currently being paid to a retired member) or unmatured (ie., not yet being
paid).
Pensions may be divided in a Matrimonial Property Act division by way of a trust order, asset
trade-off, or division in specie (ie., each partner keeps his or her own pension). Alternatively,
pensions may be divided according to the pension legislation that applies to the particular
pension under consideration.685
There are a number of statutes that regulate pensions, depending on whether or not the
employer is a public or private body and whether or not it is subject to federal or provincial
jurisdiction. The Pension Benefits Act686 governs the pensions of employees employed by private
employers and municipal government employees in Nova Scotia. The Public Service
Superannuation Act and the Teachers’ Pension Act687 regulate the division of pensions of
provincial civil servants and teachers, respectively. The Members’ Retiring Allowances Act688
684

Clarke v Clarke, 1990 2 SCR 795.

Justice Doug Campbell, “Pension Division on Marriage Breakdown” Family Law Practice Tips, No 20
(February 29, 2016). See also DA Rollie Thompson, Family Law Casebook (Halifax: Schulich School of
Law, 2012) at VII-39-40.
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applies to members of the House of Assembly in Nova Scotia. Federally, the Pension Benefits
Standards Act, 1985689 governs the division of pensions of federal private sector employees and
the Pension Benefits Division Act690 regulates the division of pensions of federal public servants.
Finally, the Canada Pension Plan Act regulates the division of CPP benefits.
The new Nova Scotia Pension Benefits Act691 does not substantially alter the provisions with
regard to division of pensions on marriage breakdown, other than to amend when a couple will
be found to be eligible as common law partners under the Act. The former Pension Benefits Act
provided that "common-law partner" of an individual means another individual who has
cohabited with the individual in a conjugal relationship for a period of at least two years, neither
of them being a spouse.692 The new Act provides that a spouse under the Act includes either of
two persons who “not being married to each other, cohabited in a conjugal relationship with
each other…for a period of at least three years, if either of them is married, or…for a period of at
least one year, if neither of them is married.”693
The mechanics of division under the Pension Benefits Act are set out in the Pension Benefits
Regulations.694 They are based on a deferred settlement model, where the non-member spouse
becomes a limited member and receives a separate pension once the member spouse elects to
have his or her benefits commence.695 A deferred settlement model means that the value of the
separate pension is established at the time of retirement, allowing the non-member spouse to
benefit from any post-separation increases in salary, bonuses, etc.
Alternatively, non-member spouses may receive an immediate settlement of a defined
contribution benefit, thereby receiving a proportionate lump sum which is then transferred to a
locked-in retirement plan, to another pension plan or used to purchase an annuity.696 But under
the deferred settlement model of the Pension Benefits Act a non-member may receive a
proportionate lump sum out of a defined benefit plan only when the member spouse retires or
terminates his or her membership.
Division under the federal Pension Benefits Division Act, on the other hand, is premised on an
immediate settlement model. The pension is valued at the time of division, and divided and paid
689

RSC 1985, c 32 (2nd Supp).
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out by a lump sum payment into the non-member’s locked in pension plan, RRSP or life
annuity.697 The period subject to division is the period in which the married spouses or common
law partners cohabited.698
There is apparent inconsistency between the terms of the pension legislation and the
Matrimonial Property Act. The Matrimonial Property Act only applies to married spouses, it
includes pre-matrimonial assets in a presumptive equal division, and it permits an unequal
division of matrimonial property, including pensions. By contrast, the Pension Benefits Act and
Pension Benefits Division Act, which both apply to common law partners, only provide for the
division of pension benefits earned during the course of the marriage or cohabitation, 699 and do
not permit a non-member spouse to receive more than 50% of the member’s pension.700
In Morash v. Morash701 the Nova Scotia Court of Appeal clarified that there is no actual conflict
between the terms of the Pension Benefits Act and Matrimonial Property Act.702 The Court
found the Pension Benefits Act “provides no more than a mechanism for division of pension
credits at source, with a limit on source division to fifty percent of the pension benefits earned
during the marriage. It is obvious from the wording of the Pension Benefits Act that it does not
purport to govern entitlement.”703
Therefore, although the Pension Benefits Act provides that common law partners may apply for
a division of a pension, they are not entitled to such a division on a presumptively equal basis as
is the case for married spouses pursuant to the Matrimonial Property Act. A division of a
member’s pension may be made on application by a non-member common law partner, if the
non-member is otherwise entitled to a share of the pension, for example, pursuant a domestic
contract or by way of a successful unjust enrichment claim.
Further, although the Pension Benefits Act does not permit a division of a pension benefit
corresponding to pre-relationship service, or allow a non-member spouse to receive a share
greater than 50%, it does not eliminate a spouse’s entitlements under the Matrimonial Property
Act. Rather, it does not permit those entitlements to be realized through the mechanisms for
Pension Benefits Division Act, s 8(1); See DA Rollie Thompson, Family Law Casebook (Halifax:
Schulich School of Law, 2012) at VII-42-43; See Thomas G Anderson QC “Pension Basics for Family
Lawyers Part II: Canadian Models for Dividing Pensions When a Relationship Ends” (2007) 26 CFLQ 91
at 93-94.
697

698
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699
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pension division under the Regulations and instead requires the parties to compensate in some
other way, such as a trust order, or asset trade-off.704
It seems clear enough that pension legislation and the Matrimonial Property Act should be
consistent. In the following sections we address the following issues:
1. Should pension benefits attributable to pre-cohabitation service contributions be
divided?
2. How should an unequal division of a pension, above the maximum Pension Benefits Act
entitlement of 50%, be effected?
10.1.1.

Pre-Cohabitation Pension Assets

As the Court of Appeal held in Morash, pension assets arising from pre-cohabitation service are
subject to division under the Matrimonial Property Act, despite the fact that they are excluded
from the Pension Benefits Act’s procedures and methods of division. This presents an obvious
practical problem, since the portion of the pension attributable to the pre-cohabitation service of
a member spouse (ie., a member of the pension plan) cannot be divided according to the
Pension Benefits Regulations or the Pension Benefits Act. Instead, the spouse with a claim for a
portion of the pre-cohabitation pension must receive compensation some other way. This may
involve a trust order against the member spouse in respect of the pension benefits he or she may
earn in the future, or an asset trade off. In the latter case, an actuary’s services may be required
to value the pension credits earned prior to cohabitation. This will make litigation and
settlement more complicated and costly. Assuming the non-member spouse has resources at
hand to hire an actuary, the cost in some cases may outweigh the pension benefits at stake.
The practical difficulties were most recently addressed by Justice Legere Sers in McKearneyMorgan v Morgan.705 In that case, the respondent’s only substantial matrimonial asset was his
pension. The Court granted the petitioner spouse an order for 35% of the respondent’s total
pension benefit; however, the plan administrator refused to give effect to the order. Instead, the
plan administrator issued the applicant a cheque for $2,822, representing 50% of the
respondent’s pension benefit earned during the marriage. The value of the pension benefit to
which she was entitled pursuant to the court’s order was calculated to be $44,818.90. Justice
Legere Sers ordered the respondent to act as trustee for the petitioner in respect of amounts
owing to her from his future pension benefits. She commented that such relief was
unsatisfactory since it relied on the respondent to act in accordance with the order despite the
breakup of the marriage.706 She further noted that, “The discord between statutes…continues to
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exist and effectively sabotages enforcement of the Court’s order under the Matrimonial
Property Act,”707 and called on the legislature to remedy the conflict.708
Dealing with the inconsistency, however, raises a basic preliminary issue: should precohabitation pensionable service be subject to division? We have proposed that pre-cohabitation
asset values should generally not be shared, but it is worth re-asking the question with reference
to pensions in particular. The family home and pensions will often be a family’s largest assets.
As has already been discussed, special consideration is given to the matrimonial home because
of the security and continuity it provides for both spouses and children after separation.
Pensions provide spouses with economic and psychological security, as well. A fair division of
pensions may be particularly important for spouses who have not had significant access to the
private labour market and after separation are unable to contribute much to their own pension
plan.
As well, spouses will often have expectations of retirement income based on the value of their
spouse’s pension. Non-member spouses in many cases will have foregone saving for retirement
on their own, on the basis that they expected to share equally in their spouse’s employment
pension.
There are a number of arguments against dividing pension assets arising from pre-cohabitation
pension contributions. The process of valuing such assets can be complicated and can entail
additional cost. Furthermore, the “Rutherford”709- style deferred division of pensions means
that the non-member spouse receives a division which takes into account the post-separation
promotions, income increases and benefit improvements. With the division of pre-matrimonial
contributions, member spouses divide both pre-matrimonial contributions and any post
separation increases. As pointed out by Prof. Thompson in his annotation to Morash, “member
spouses in Nova Scotia now may get it both coming and going”.710
As well, presumptive equal division of pre-cohabitation pension contributions may give rise to
difficulty in situations involving second and third marriages, where the member spouse’s precohabitation pension has already been divided, only to be subject to further division.
Very few other jurisdictions in Canada divide pre-cohabitation pension contributions.
The case law leading up to Morash is relevant here. There was a line of jurisprudence at one
point holding that pensions were not matrimonial assets. It was not until the 1990 decision in
707
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Clarke v. Clarke711 that the Supreme Court of Canada, overturning the Nova Scotia Court of
Appeal, held that pensions were indeed matrimonial assets and subject to presumptive equal
division.
Clarke, however, did not decide whether pre-matrimonial pension contributions were
matrimonial assets. This left a gap, since the Pension Benefits Act did not provide for division of
pre-cohabitation contributions. In a number of cases the court refused to order an equal division
of pre-marital pension benefits.712 Particularly in cases of short or medium-duration second
marriages the courts tended to favour the exclusion of pre-marital pension benefits.713
In Verdun v. Dorrance,714 Legere Sers J. noted the difficulties that can arise from a presumption
of equal division of pre-cohabitation benefits:
The presumption in favour of inclusion of pre-cohabitation contributions, particularly in
multiple marriages, creates the potential to lower the bar under s. 13 particularly where
inclusion does not result from the express or implied intent of the parties but by law. It
opens the prospect of litigation with respect to pensions with pre-marital contributions.
If perception and practice reject the inclusion of some pre-cohabitation assets, this
creates the possibility of a preference for unequal divisions with respect to precohabitation pension contributions on the basis of a perception of unfairness.715
As well, as Legere Sers J. also points out, the division of pre-cohabitation pension assets in Nova
Scotia is an anomaly. Neither federal pension legislation nor provincial or territorial pension
legislation divides pension credits earned prior to marriage or cohabitation.716 Indeed, in 1995
British Columbia amended its matrimonial property legislation to specifically exclude premarital pension contributions from a presumptively equal division, despite maintaining the
presumptive equal division of all other pre-marital property.717
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Finally, as argued by Professor Thompson, the more recent intent of the Nova Scotia legislature
is expressed in the Pension Benefits Act.718 The Matrimonial Property Act was passed in 1980,
and has not been amended since then. The more recent Pension Benefits Act, which came into
force in June 2015, specifically excludes pre-cohabitation pension contributions (as well as
includes common law couples).
In our view pensions should be divided on the same basis as other family assets. Our proposal to
presumptively exclude the pre-cohabitation values of family assets from an equal division
should apply to pensions as well. If it were otherwise then spouses and common law partners
who saved privately for retirements through RRSPs would not have to divide pre-cohabitation
values, but spouses and partners who saved through employment pensions would.
In the exceptional case a division of pre-cohabitation pension benefits should be available
through the Act’s provision for an unequal division or division of non-family assets.

Proposal for discussion:
The portion of a spouse, registered domestic partner, or common law partner’s
pension benefits attributable to pre-cohabitation service should be presumptively
excluded from an equal division.

10.1.2.

Unequal Division of Pensions

The Pension Benefits Act, and other provincial pension division legislation, do not permit the
non-member spouse of a plan member to receive more than 50% of the spouse’s pension
through the methods of division available under the Pension Benefits Act Regulations.719 But the
Matrimonial Property Act, which the Court of Appeal in Morash held governs a spouse’s
entitlement to family assets - including pensions - does. This presents a problem in terms of how
the non-member spouse may realize the pension entitlement where the judge awards an
unequal division in his or her favour under section 13 of the Matrimonial Property Act.
The problem can be resolved in two ways: an asset trade-off for the share of pension credits
above 50%, or some form of continuing equalization payment for this amount.720
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Where there are not sufficient assets, on the other hand, as Legere Sers J. pointed out in Verdun
v. Dorrance: “potentially you would be arguing entitlement without a remedy.”721 In these cases
a continuing equalization payment, by court order or the parties’ agreement, will be the only
option. The continuing equalization has its drawbacks, including a lack of finality and potential
problems of enforcement into the future.
It is worth asking, therefore, whether the Pension Benefits Act and other provincial legislation
should be amended to remove the 50% limitation on pension division.722 This will have an effect
on the way that pension plans are administered and pension entitlements are estimated. As well,
since the Pension Benefits Act is based in large part upon a deferred settlement,723 rather than
an immediate settlement model, a spouse who receives an unequal division of a pension will
receive an unequal division of post-separation increases in salary and bonuses, etc. This may
result a level of compensation over and above what was anticipated at trial.
This is an issue not confined to situations of unequal division, but a product of the deferred
settlement model under the Pension Benefits Act. Nevertheless, the problem will be exacerbated
by an amendment to permit unequal division of the pension.
Finally, unequal division of pensions raises an important social policy concern as rules providing
for pension division have a significant social impact. As discussed above, pensions are a unique
asset in that they provide security in the form of income replacement once the member leaves
the workforce. As Thomas G. Anderson puts it, “A pension provides a valuable community
function: it ensures that members of our society, when no longer able to work, have retirement
income.”724
Private pensions especially occupy an increasingly significant role in ensuring financial security
in an era of increasing privatization of government services and decreasing government
expenditures. During their working lives, spouses to some extent are planning their future with
the expectation of realizing at least a one half share in their pension at retirement. Providing for
unequal divisions of the pension itself, as opposed to merely an asset trade off to effect an
unequal division, may significantly compromise these expectations. If necessary the member
may have to work longer or will see a reduced standard of living in retirement.
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Question for discussion:
Should provincial pension legislation be amended to permit a non-member spouse or
partner to receive greater than fifty per cent of the member’s pension?

10.2. Family Property on Reserve
Section 88 of the federal Indian Act provides that provincial laws of general application apply on
reserve except to the extent that they are inconsistent with the Indian Act. Real property on
reserve is covered by the Indian Act, and therefore provincial and territorial laws do not apply to
possession and ownership of real property on reserve.725 Provincial and territorial matrimonial
property legislation does apply to personal property on reserve, such as bank accounts, cars,
etc., subject to enforcement limitations in the Indian Act.726
In Derrickson v. Derrickson, the Supreme Court of Canada held that a compensation order
could be made to ensure that the spouse not in possession of the matrimonial home on reserve
receives a fair share of property accumulated during the marriage. The Court commented:
If the court may make an order for compensation because division is not possible where
property has been disposed of, surely it must be empowered to make such an order "for
the purpose of adjusting the division", where property exists but cannot be divided
because no division can be made of reserve lands.727
A compensation order, however, leaves the spouse without access to the home and possibly
without access to accommodation on reserve. Even if the spouse is entitled to remain on reserve
by virtue of band membership, he or she may have to leave for lack of a place to stay. This can be
an extremely disruptive experience, particularly where a person’s life revolves around the
reserve community.
The problem created by the Indian Act is particularly felt by aboriginal women. Some statistics
have shown that the majority of certificates of possession for on-reserve property are issued to

Derrickson v Derrickson, [1986] 1 SCR 285, 26 DLR (4th) 175, aff’g (1984) 51 BCLR 429 (CA), 9 DLR
(4th) 204, 38 RFL (2d) 1.
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Section 89 of the Indian Act exempts real and personal property on reserve from seizure, attachment,
etc.
726
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Derrickson v Derrickson, [1986] 1 SCR 285, 26 DLR (4th) 175at para 86.
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and held by men.728 Most provincial family property statutes provide for the primary caregiver
to be granted exclusive possession of the matrimonial home, particularly where the best
interests of the children are at stake, but until recently there was no such statutory protection
with respect to on-reserve property. This meant that a woman might have to leave the reserve or
move in with family on reserve. She might have had difficulty gaining custody of the children if
she was unable to find acceptable accommodation. As noted by the Nishnawbi-Aski Nation
Legal Services in Ontario, the situation “compounds other problems found on reserves, such as
housing shortages, the problem of limited resources to find housing and support children, as
well as overcrowding.”729
Compensating a spouse for lack of access to the matrimonial home on reserve is complicated by
the difficulty of valuing the property interest in the home.730 In the case of Hepworth v
Hepworth, the trial judge had minimal evidence as to the actual market value of the home. The
evidence that was presented indicated a market value very much below the appraised value $40,000 versus $127,000 – since the market for the home was limited to other band members
on a small reserve. The non-possessory spouse was ultimately awarded $20,000 as
compensation for the house by the Court of Appeal, representing half of the market value of the
home.731 She had argued that the replacement cost of approximately $123,000 –ie, the cost of
buying a similar property elsewhere – should be the appropriate method of valuation. The court
rejected this approach in favour of the actual market value approach. The Court commented that
because property on reserve cannot be mortgaged, awarding compensation on the basis of
replacement cost may place the possessory spouse in a very difficult situation.732
On June 10th, 2013, Parliament passed the Family Homes on Reserves and Matrimonial
Interests or Rights Act. As of December 16, 2014, the provisional federal rules in the Act apply
on reserve. Unless a band has made its own matrimonial real property law, is subject to a selfgovernment agreement, or the governing First Nation is on the schedule to the First Nations

Claudia C Belda, “Addressing Matrimonial Property On-Reserve” (2006) Nishnabi-Aski Nation Legal
Services, online: <http://www.nanlegal.on.ca/upload/documents/legal-articles/addressing-matrimonialproperty-on-reserve.pdf>; Royal Commission on Aboriginal Peoples, Report of the Royal Commission on
Aboriginal Peoples, (1997) Vol 4, Chapter 2, RCAP CD ROM, Seven Generations, Record 26161.
728

729

Belda, ibid at 1.

According to George v George (1996), 24 RFL (4th) 155, 139 DLR (4th) 53 (BCCA), recently cited with
approval by the Nova Scotia Court of Appeal in Hepworth v Hepworth, 2012 NSCA 117, 323 NSR (2d) 116,
a spouse need not be in possession of a certificate of possession respect of the matrimonial home on
reserve in order for the court to make a compensation order.
730

In Hepworth there was no certificate of possession but the possessory spouse was still found to have a
possessory interest in the home. The Court considered the possessory interest as a matrimonial asset
under the Matrimonial Property Act, even though it didn’t qualify as the matrimonial home.
731

732

Hepworth v Hepworth at para 46.
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Land Management Framework,733 or had signed onto the Framework before the Act received
royal assent, the provisional federal rules will apply. Since December 2014, 6 bands in Nova
Scotia have passed their own matrimonial real property law.734
The provisional federal rules in the Family Homes on Reserves and Matrimonial Interests or
Rights Act (the “provisional federal rules”) apply to both married spouses and common law
partners as long as one partner is a First Nation member or Indian.735 The provisional federal
rules guide occupation, valuation, division of value and transfer of the interest in the family
home on reserve both at relationship breakdown and on death of one spouse or common law
partner. The Act provides that a spouse, registered domestic partner, or common law partner
may occupy the family home whether or not he or she is a First Nation member or status
Indian.736 The provisional federal rules also provide that a spouse or common law partner who
holds an interest or right to the family home must not dispose of or encumber his or her interest
without the consent of the other spouse.737
The provisional federal rules provide that the court may make an emergency protection order in
cases of family violence.738 The court may also make orders for exclusive occupation of the
family home and reasonable access to the home for any period the court specifies, based upon a
number of considerations.739 These considerations include the best interests of the children,
including any child who is a First Nation member to maintain a connection with that First
Nation, the collective interests of First Nation members in their reserve lands, family violence,
and the availability of other suitable accommodation on reserve, among others.740 The court can
The First Nations Land Management Act, SC 1999, c 24, is a 1999 federal statute which provides First
Nation signatories with legislative authority to deal with land management, including the authority to deal
with on-reserve matrimonial interests and rights.
733

These include Pictou Landing (16 December 2014), Millbrook (1 December 2014), Bear River (16
December 2014), Paqtnkek Mi’Kmaw Nation (18 December 2014), and Sipekne’katik First Nation (25
September 2015). On April 30, 2016, Membertou Chief and Council passed the Membertou Family
Homes Law, 2016, online: Maupeltu Ta’n Telsutekek, Membertou Governance <http://
maupeltutantelsutekek.webs.com/Family%20Law/MembertouFamilyHomesLaw.pdf>
734
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Section 6.

736

Section 13.
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Section 15(1).

Section 16. An Emergency Protection Order may include, inter alia, provisions for exclusive occupation
and reasonable access to the family home, provisions requiring a spouse or someone else to vacate the
family home, and provisions directing a peace officer to remove a spouse or someone else from the family
home.
738
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Section 20.
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Section 20(3).
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also make an exclusive occupation order where the applicant’s spouse or common law partner
has died.741
The provisional federal rules also provide guidance to the courts on how to value the family’s
interest in the family home on the breakdown of the relationship, and how to divide that value.
The Act provides that the value of the interest in the matrimonial home will either be
determined by agreement between the parties, or by way of valuation according to a method
provided in the rules.742 The value of the interest or right in the family home is to be determined
by subtracting the amount of any outstanding debts or liabilities assumed for acquiring,
improving or maintaining the interest in the home and lands from “the amount the buyer would
reasonably be expected to pay for interests or rights that are comparable to the interests or
rights in question”.743
While a First Nation member may have an interest in the land on which the structure of the
house is built by way of a certificate of possession, a non-member may only have an interest in
the structure itself.744 Therefore, the provisional federal rules distinguish between the
entitlement of a First Nation member and a non-member.745 A First Nation member is entitled
to one half of the value of the interest held by the other spouse in both the structure of the house
and the land,746 and the greater of one half of the appreciation in value during the conjugal
relationship of both the structure and land,747 and a return of the payments she or he made to
improve both the land and structures in which the other spouse or partner has an interest, if the
property appreciated during the relationship.748 A non-member spouse, by contrast, is only
entitled to one half of the value of the structure on the land,749 and the greater of either one half

741

Section 21.

742

Section 27(3).

743

Section 28(4).

Indian Act, RSC 1985, c I-5, s 28(1); Family Homes on Reserve and Matrimonial Interests or Rights
Act, SC 2013, c 20, s 28(3).
744

745

Section 28.

746

Section 28(2)(a).

Section 28(2)(b). To be exact, the provisional rules provide that the First Nation member is entitled to
the greater of either one half the appreciation in value, on one hand, and the difference between payments
made towards improvements and outstanding debts incurred in order to make those payments on the
other.
747

Section 28(2)(c). The First Nation member is entitled to the difference between payments to improve
lands and buildings, and outstanding debts incurred in order to make those payments.
748

749

Section 28(3)(a).
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the appreciation in value, on one hand, and the difference between payments made towards
improvements and outstanding debts incurred in order to make those payments on the other.750
A non-member spouse is also entitled to the return of money he or she spent to improve the
structure or lands held by the other spouse.751
The provisional federal rules also provide that a spouse or common law partner may make an
application for a valuation and division of the value of the structure and/or land (depending on
whether he or she is a First Nation member) on the death of the other spouse or common law
partner.752
The provisional federal rules provide that the court may make an order for the transfer of
interests or rights in any structure or land on reserve, upon relationship breakdown. However,
the order may only be made if the spouses have agreed to the transfer in writing, or the
applicant had previously held the interest being transferred before cessation of cohabitation, or
the spouses or common law partners hold more than one such interest or right in structures or
land on a reserve of their First Nation.753
The impetus for the rules was the concern that without family property legislation spouses and
common law partners are left with few rights to property and housing on separation. The Native
Women’s Association of Canada explains:
Couples who agree on how to deal with their matrimonial real property do not have a
comprehensive legal framework within which they can give effect to their intentions.
Where couples do not agree, there is no mechanism for resolving their disputes. Without
legal protection, women experiencing the breakdown of their marital relationship,
experiencing violence at home, or dealing with the death of their partner often lose their
homes on reserve. Women and children who have to move away from the reserve lose
the support and assistance of their families, friends, and community. They also lose their
access to benefits and programs that are only available to people living on reserve. The
reserve also loses the valuable contributions of these women and their children to the
well-being of their community, now and in the future.754
750

Section 28(3)(b).

Section 28(3)(c). The non-member is entitled to the difference between payments made to improve
lands and structures, and outstanding debts incurred in order to make those payments.
751

752

Section 34.
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Section 31. Section 31(2) also confines the types of reserves to which this section applies.

Native Women’s Association of Canada, Matrimonial Real Property: An Issues Paper (Prepared for
the National Aboriginal Women’s Summit, Corner Brook, NL, 20-22 June 2007), online, NWAC
<http://www.nwac.ca/wp-content/uploads/2015/05/2007 NWAC Matrimonial Real Property A
Issue Paper.pdf>.
754
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Furthermore, where there is domestic violence this may place a woman and her children at
risk.755
While some applaud the provisional federal rules for providing important protections especially for women and children on reserve - some worry that the rules may exacerbate other
problems.756 For example, some worry that exclusive occupation orders for the family home in
favour of non-status Indian or non-First Nation member spouses or common law partners may
exacerbate housing shortages on reserve.757 The Act abrogates important protections against
execution on property on reserve and it allows a non-Indian person to benefit financially from
improvements made on property on reserve.758 This may erode the special protections that First
Nations people have to property on reserve. Further, the provisional rules provide for new costs
to be assumed by the provinces and a greater role for provincial courts in deciding real property
matters on reserve.759 These incursions by provincial authority may be seen as counter to the
conferral of federal authority over Indians and lands reserved for Indians under section 91(24)
of the Constitution.760 Furthermore, the Assembly of First Nations has expressed concern that
See for example, British Columbia, Representative for Children and Youth, Mary Ellen Turpel-Lafond,
“Representative’s Statement on Coming into Force of Federal First Nations Legislation” (18 December
2013), online: RCYBC <https://www.rcybc.ca/reports-and-publications/statements/representative%E2%
80%99s-statement-coming-force-federal-first-nations>.
755

Letter from Assembly of First Nations, Office of the National Chief to Honourable Peter McKay,
Minister of Justice and Attorney General of Canada (30 October 2014) online:
<http://www.afn.ca/uploads/files/mrp/14-10-30- ag of canada - minsiter of justice peter mackay - mrp act.pdf>.

756

Krista Brookes, Atlantic Policy Congress of First Nations Chiefs Secretariat, “An Overview of the
Family Homes on Reserves and Matrimonial Interests or Rights Act” (Delivered at the 2014 NSBC
Annual Meeting, 14 June 2014).
757
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Section 52(1) and ss 28(3) & 34(3).
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Atlantic Policy Congress of First Nations Chiefs Secretariat, supra note 757.

Section 91(24) of the Constitution Act, 1867; The Family Homes on Reserves and Matrimonial
Interests or Rights Act has met with criticism from Native women’s organizations in Canada, however. In
particular, organizations such as the Native Women’s Association of Canada (NWAC), have been critical
of the government’s introduction of the legislation as a way to provide justice for aboriginal women on
reserve. NWAC highlighted “the need for more time for community engagement, community resources,
training and capacity-building, along with the development of tools required so First Nations could
implement appropriate measures where families can resolve disputes safely, and in a culturallyappropriate way.” NWAC criticized the Bill’s failure to substantively support Indigenous legal systems,
and the government’s failure to support First Nations governments in the implementation of the
legislation. NWAC’s broadest criticism of the bill was that the government was attempting to solve a
complex problem by merely addressing a “legislative gap”. Instead, NWAC advocated for more resources
for First Nations to implement solutions to help families dealing with disputes, and in order to “address
the real issues in communities.” See Native Women’s Association of Canada, “Bill S-2: Family Homes on
760
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some provinces have chosen not to designate judges to grant emergency protection orders even
though these orders will require a careful balancing of individual and collective rights.761
Finally, there remains the issue of how property on reserve will be valued. Land tenure on
reserve is complicated. The Auditor General has described on-reserve and off-reserve housing as
fundamentally different:
On-reserve housing is fundamentally different and more complex than off-reserve
housing. It is governed by the legal framework defined by the Indian Act. Many practices
and approaches related to off-reserve housing do not apply on reserves. For example,
taking out a mortgage to buy a house or renting an apartment, and all the infrastructure,
rules, and regulations that surround these activities, are taken for granted off-reserve.
However, they do not exist to the same extent—or at all—for on-reserve housing.762
Some estimates show that in the Atlantic region, the majority of homes on reserve are social
housing units where the mortgages are held by the band and secured by federal Ministerial loan
guarantees.763 Lawyers and individuals negotiating separation agreements, for example, must be
aware of the some of the unique features of land tenure on reserve, including the fact that
besides certificates of possession there is no legal home ownership by individual band members
on reserve. This leads to difficult valuation and enforcement issues as houses cannot be sold on
the open real estate market.
Federal legislation is not within our mandate. But the interaction between the Matrimonial
Property Act and the Family Homes on Reserves and Matrimonial Interests or Rights Act, and
comparable rules which may be adopted by Nova Scotia First Nations require specific attention
in the context of this paper. It is important to highlight that where provincial law conflicts with
federal law, the federal law will prevail.
Reserves & Matrimonial Interests or Rights Act (Ottawa: 21 November 2011), online: <http://
www.nwac.ca/bill-s-2-family-homes-reserves-matrimonial-interests-or-rights-act>.
761

Letter from Assembly of First Nations, supra note 756.

Auditor General of Canada, “Chapter 6: Federal Government Support to First Nations – Housing on
Reserves” in 2003 Report of the Auditor General of Canada to the House of Commons, online: Office of
the Auditor General <http://www.oag-bvg.gc.ca/internet/docs/20030406ce.pdf>.
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Atlantic Policy Congress of First Nations Chiefs Secretariat, supra note 757; The Auditor General’s
report, ibid, indicates that:
763

According to CMHC, about 470 First Nations have used its programs. Under its section 95
program, CMHC subsidizes the operating costs (including the repayment of outstanding loans) of
22,000 of the total 89,000 houses on reserves. In 2001 CMHC spent about $75 million under this
program. However, the program is very sensitive to changing interest rates. A CMHC analysis
indicated that a one-percent increase in interest rates in 2003 would result in a need to increase
subsidies by about $14 million over the next five years.
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Furthermore, practitioners who do not have much experience with laws on reserve may now be
called upon to represent a client making a claim under the Family Homes on Reserves and
Matrimonial Interests or Rights Act. It is important to raise awareness of the new Act in Nova
Scotia and to pinpoint the ways in which it differs from the family property regime off reserve.
For example, the Matrimonial Property Act does not apply to common law couples, but the
Family Homes on Reserves and Matrimonial Interests or Rights Act does. This means that
common law partners may apply for a division of the value of property on reserve, but may not
be entitled to a division of any off reserve property other than by making an equitable claim.
There are also a number of differences between the provisional federal rules in the Family
Homes on Reserves and Matrimonial Interests or Rights Act and the Matrimonial Property
Act. While the Matrimonial Property Act includes pre-matrimonial assets in a presumptive
equal division, and includes gifts, inheritances, trusts and settlements where they meet the
family purpose test,764 the provisional federal rules in the Family Homes on Reserves and
Matrimonial Interests or Rights Act treats these as excluded property not subject to division.765
The provisional federal rules do not specifically exclude business assets from division. Finally,
the provisional federal rules include a number of “unequal division” factors766 and factors to be
considered in making exclusive possession orders.767
It is also important to note that provincial superior courts will have the jurisdiction to adjudicate
the new Act.768 Therefore, the availability, relevance and accessibility of services and procedures
available at superior courts will be relevant to access to justice questions for persons making
applications pursuant to the Act.

764

Matrimonial Property Act, s 4(1).

Section 2(1) “matrimonial interests or rights” means interests or rights, other than interests or rights in
or to the family home, held by at least one of the spouses or common-law partners (a) that were acquired
during the conjugal relationship; (b) that were acquired before the conjugal relationship but in specific
contemplation of the relationship; or (c) that were acquired before the conjugal relationship but not in
specific contemplation of the relationship and that appreciated during the relationship. It excludes
interests or rights that were received from a person as a gift or legacy or on devise or descent, and
interests or rights that can be traced to those interests or rights.
765

766

Section 29.

767

Section 20(3).

Section 2(1) “court”, unless otherwise indicated, means, in respect of a province, the court referred to
in any of paragraphs (a) to (e) of the definition “court” in subsection 2(1) of the Divorce Act.
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Proposals for discussion:
New family property legislation should confirm that it does not apply to real property on
reserve in Nova Scotia.
Public legal education materials should raise awareness about the differences between
the Family Homes on Reserves and Matrimonial Interests or Rights Act and the family
property regime off reserve.
Questions for discussion:
What problems occur in the interaction between the two Acts, particularly where a
couple owns property on reserve and off reserve?
How should new provincial family property legislation address the interaction?

10.3. Family Property and Bankruptcy
10.3.1.

Protecting a One-Half Interest in Family Property on Separation

Matrimonial property law and bankruptcy law will often intersect. Financial difficulties increase
the tension in a relationship, and in turn marital breakdown and separation can worsen a
family’s economic situation. The Office of the Superintendent of Bankruptcy has indicated that
marriage breakdown and separation accounted for 10.9% of insolvencies in Canada.769
Matrimonial property and bankruptcy law serve different purposes. The bankruptcy regime
aims to balance the rights of creditors against the economic rehabilitation of the family. The goal
of matrimonial property law is to provide for the fair economic break-up of the family. While
these goals can overlap to some extent, they can also cause several problems at the intersection
of the two regimes.
The most obvious unfairness arises at the intersection of bankruptcy and matrimonial property
law as a consequence of the nature of ownership in a “deferred sharing” regime. In Nova Scotia,
until an order for division is made a spouse has no proprietary interest in property or debt which
is in the name of the other spouse.770 This separate property regime was instituted in the late 19th
century to address the unfairness created by the common law doctrine of coverture, which
subjugated a woman’s legal personhood to that of her husband and gave him rights over her
Janis Sarra, “Economic Rehabilitation: Understanding the Growth in Consumer Proposals under
Canadian Insolvency Legislation” (2009) 24 BFLR 338 at 412.
769

770

See Maroukis v Maroukis, [1984] 2 SCR 137, 12 DLR (4th) 321.
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property. The enactment of matrimonial property laws created a system whereby at the end of
the relationship property that is deemed “matrimonial” is shared on a presumptively equal basis
- but otherwise spouses maintain their separate ownership of assets and debt.
Since the Supreme Court of Canada decision in Maroukis v. Maroukis771 Nova Scotia’s courts
have held that a spouse’s proprietary interest in matrimonial property does not arise until an
order is made by the court.772 The non-titled spouse has no proprietary rights in the matrimonial
home or any other asset in the name of his or her spouse until an order for division is made.773
Significant problems arise, therefore, when an insolvent spouse files for bankruptcy before an
order for a division of matrimonial property has been made, since the solvent spouse may not
yet have a proprietary interest in family assets which are now vested in the trustee. Assets in the
name of the bankrupt spouse will be held by the trustee and subject to distribution according to
bankruptcy law. Unless the solvent spouse's interest in the bankrupt spouse's property is
secured with a charge on property thereby ranking the spouse as a secured creditor, he or she
will rank pari passu with other unsecured creditors.
In many cases, a family on the verge of both bankruptcy and divorce may not have much in the
way of assets,774 but problems can arise with regard to division of the matrimonial home, for
example. If a spouse files for bankruptcy before the parties have divided their property the
solvent spouse may lose his or her right to a proprietary interest in the home if he or she is not
on title. The untitled spouse will only have possessory rights, plus the right to make a
constructive trust or other equitable claim. The loss of the home will mean the loss of an asset
which may have provided security to effect the solvent spouse’s division of property claim.
Where the home is jointly owned, the solvent spouse will retain her interest, but may lose the
ability to realize an unequal division.
Jannis Sarra and Susan B. Boyd have argued that the problems created by the interactions of the
bankruptcy and family property regimes are unequally borne by women, especially if they are
primary caregivers.775 While both parties may be financially disadvantaged by separation and/or
divorce, statistics have shown that women, more so than men, are left in a more economically
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Ibid.

Leith v Leith (1999), 178 NSR (2d) 160, 91 ACWS (3d) 281; Riles v Samson (1986), 79 NSR (2d) 60, 4
RFL (3d) 446.
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Maroukis v Maroukis, [1984] 2 SCR 137, 12 DLR (4th) 321.

Janis P Sarra and Susan B Boyd, “Competing Notions of Fairness: A Principled Approach to the
Intersection of Insolvency Law and Family Property Law in Canada” in Janis P Sarra, ed, Annual Review
of Insolvency Law 2011 (Toronto: Carswell, 2012) 207 at 210. Interviews with bankruptcy trustees by
Sarra and Boyd revealed that they do not see many family claims as at this point these families do not
have many assets.
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Ibid at 210-212.
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vulnerable position at the end of the marriage. Allowing bankruptcy law to undo the protections
of matrimonial property law only exacerbates this process. This is especially so where a woman’s
capacity to enter and participate in the labour market is diminished by the challenges of child
care.776
Orders for exclusive possession protect an untitled spouse’s interest in the matrimonial home to
some extent – forcing the trustee to postpone the sale of the home and allowing the spouse and
her children to stay in the home until expiry of the order. But they confer no proprietary
interest, and so do not protect against the loss of equity in the home through bankruptcy.
Some provinces - including British Columbia, New Brunswick and Newfoundland and Labrador
- have responded by providing that the spouse’s interest vests before a matrimonial property
order is made. New Brunswick’s Marital Property Act provides that if a marital home has been
sold “each spouse is entitled to one-half of the net proceeds realized by one or by both of the
spouses from the disposition of an interest in the marital home.”777 The disposition of the
marital home may occur before an order for division is made. Newfoundland and Labrador’s
Family Law Act provides at section 8(1) that regardless of title, “each spouse has a ½ interest in
the matrimonial home owned by either or both spouses, and has the same right of use,
possession and management of the matrimonial home as the other spouse has.” These rights
vest on marriage and do not require an order for division of property or a separation agreement.
As we discuss above,778 we do not agree that family property legislation should create a property
interest in the matrimonial home prior to an order for division. We believe it will create more
problems than the measure is meant to address, particularly with the entrance of common law
couples into the family property regime. A joint tenancy will have an adverse effect on the right
of the titled spouse to devise the home, and deemed, unregistered ownership interests will cause
difficulties for both creditors and the land registration system. Furthermore, a deemed half
interest will subject the matrimonial home to the claims of creditors of the non-titled spouse
during the marriage.
British Columbia’s Family Law Act avoids many of these problems, while still providing a
modicum of protection for the non-titled spouse. The Family Law Act provides that each spouse
has an undivided half interest in family property - not just the matrimonial home - on the
triggering event of separation, rather than an order or agreement for division.779 This effectively
protects a one-half interest in all family property for the solvent spouse, where the insolvent
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Ibid.
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Marital Property Act, SNB 2012, c 107, s 20(1).
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See section 6.1.1.
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Family Law Act, s 81(a).
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spouse declares bankruptcy before an order for division is made. Creditors’ rights in relation to
family debt are not affected.780
This can cause difficulties, however. Vesting a one-half interest in property as of the separation
date may make it more difficult to buy and sell property post-separation and may constrain the
parties’ ability to make the financial changes necessary to finance and divide into two separate
households. As well, the date of separation may become an issue for litigation, particularly for
creditors. Separation date vesting may also encourage false claims of separation in order to
shelter half of the family’s assets.
On the other hand, vesting a one-half interest in the family home in the untitled spouse or
partner at separation will provide that spouse with some further financial protection. There are
constraints on the ability of the titled spouse or partner to dispose of or encumber the family
home in any event, by virtue of the possessory rights provided to the untitled spouse or partner.
We have not heard that the interaction between bankruptcy law and Nova Scotia’s deferred
sharing model has caused difficulties sufficient to warrant a statutory provision vesting a half
interest in family assets – including the family home – in each spouse or partner before the date
of division. We ask for comment on whether or not the legislation should provide that,
regardless of title, upon separation each spouse or partner shall have a one-half interest in all
family assets as tenants in common. Alternatively, should each spouse or partner have a half
interest in the family home alone?

Questions for discussion:
Should family property legislation provide that on separation each spouse, registered
domestic partner, or common law partner, regardless of title, shall have a one half
undivided interest as tenant in common in all family assets?
Should family property legislation instead provide that on separation each spouse,
registered domestic partner, or common law partner, regardless of title, shall have a
right to a one half undivided interest as tenant in common in the family home or
homes?

10.3.2.

Equalization Payments

Bankruptcy also presents a problem for equalization payments to effect a division of property,
by agreement or court order. In contrast to order for support payments,781 orders for
780

Ibid, s 82.

Bankruptcy and Insolvency Act, RSC, 1985, c. B-3, s 178(1), an order for maintenance is not
discharged in bankruptcy. A judge may secure a spouse's claim as a charge on property. For example, in
781
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equalization payments may be discharged through bankruptcy.782 In Schreyer,783 the Supreme
Court of Canada held that orders for equalization payments will be released upon the discharge
of a bankrupt spouse from bankruptcy. Because an equalization payment confers a personal and
not a proprietary right on the recipient spouse, the spouse’s claim ranks with those of other
unsecured creditors.784
Pursuant to Nova Scotia’s division of property regime, the solvent spouse can gain a property
interest in matrimonial property by way of an order for division. This interest does not form part
of the estate of the insolvent spouse once an order or agreement to such effect is made, and is
not subject to distribution among the insolvent spouse’s creditors.
There are situations in Nova Scotia where a spouse will agree to, or a judge may order, an
equalization payment as opposed to a division of property, however. The equalization payment
is a debt and may be discharged on bankruptcy of the debtor spouse. Judges, lawyers and selfrepresented litigants must be aware of the potential consequences of ordering or agreeing to an
equalization payment, and in particular the vulnerability of such payments in bankruptcy
proceedings.

Re Mattes, 5 CBR (4th) 212, 1998 CarswellNS 273, the registrar allowed a spouse’s secured claim filed in
her husband’s bankruptcy proceeding. The Court had issued an order regarding payment of the arrears of
lump sum maintenance and child support and ordered that if amounts awarded were not paid they would
be secured and paid out of the husband’s share of the matrimonial properties. The husband subsequently
filed for bankruptcy and the trustee insisted that ½ of the proceeds from the sale of 3 matrimonial
properties had to be paid to the estate as a result. The wife filed a secured claim in the bankruptcy
proceeding based on the secured order. The trustee disallowed the secured claim. The registrar, however,
overruled the trustee’s decision, holding that the order intended that proceeds from sale were meant to be
security for payment of support. He held at para 30 that the “Order of Justice Stewart did create a security
interest over the proceeds of the sale of each of the three properties in question. That security consisted of
what might be described as a Court ordered assignment of those proceeds.” The Registrar referred to the
Supreme Court case of Marzetti v Marzetti, [1994] 7 WWR 623, 116 DLR (4th) 577, 2 SCR 765 at 169-70
and held that his decision was bolstered by the public policy considerations set out in that case. At para 28
he stated, “public policy reasons a statutory interpretation which was directed towards the achievement of
a related public policy goal was to be preferred over one which would not assist in the achievement of the
goal. Justice Iacobucci particularly referred to previous comments of the Court recognizing that divorce
and its economic effects play a role in the "feminization of poverty". Justice Iacobucci also recognized
that, at least in relation to s 68 of the B.I.A., Parliament had demonstrated an overriding concern for the
support of families.”
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See Schreyer v Schreyer, 2011 SCC 35, 2 SCR 605.
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Proposal for discussion:
Public legal education materials should advise that payments to effect a division of
property are liable to discharge through bankruptcy.
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11. FAMILY PROPERTY AND SUCCESSION
The Supreme Court of Canada has been clear that spouses’ matrimonial property obligations
must be met upon death.785 Spouses also have obligations to their dependants.786 In this section
we examine how a surviving spouse, registered domestic partner, or common law partner’s
rights to a family property division should interact with what she or he might receive by will,
intestacy, or otherwise upon the death of the other spouse or partner, such as by survivorship or
beneficiary designation.
11.1. Who Can Bring an Application Upon the Death of a Spouse?
The Matrimonial Property Act provides that a spouse is entitled to a presumptively equal
division of all matrimonial assets upon the death of the other spouse, even if the marriage was
still intact at the point of death. This at least ensures, “that a spouse who sticks with an unhappy
marriage should not be worse off than if the remedy of divorce had been pursued while the
partner was alive.”787 It is also consistent with the principle that the spouse’s interest in
matrimonial assets arises from his or her deemed contribution to the economic partnership of
the marriage, although the interest is deferred and only vests by an order or agreement for
division at the end of the relationship.
The relevant provision of the Matrimonial Property Act is as follows:
12 (1) Where
...
(d) one of the spouses has died,
either spouse is entitled to apply to the court to have the matrimonial assets divided in
equal shares, notwithstanding the ownership of these assets, and the court may order
such a division.
Pursuant to ss. 12(2) and (3) of the Matrimonial Property Act, a surviving spouse has six
months from probate or administration of the estate of the deceased spouse to bring an
application for division of matrimonial assets. This limitation period may be extended where the
court is satisfied that the surviving spouse did not know of the grant of probate or
administration or did not have adequate opportunity to make such an application. Section 12(3)
limits the extension of time “only to matrimonial assets remaining undistributed at the date of
the application.”

785

See Tataryn v Tataryn Estate, [1994] 2 SCR 807.

786

Ibid.

787

Per Hallett J in Levy v Levy Estate (1981), 50 NSR (2d) 14, 98 APR 14 at para 61.
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The Matrimonial Property Act does not indicate whether the estate of a deceased spouse can
initiate or continue an action begun pursuant to the Matrimonial Property Act after the death of
the spouse. In Sagar v. Bradley Estate788 it was held that the estate of a spouse cannot initiate
an application pursuant to the Matrimonial Property Act. In Sagar, the plaintiffs – children of
Mrs. Bradley from a first marriage – attempted to initiate an action for a division of the
matrimonial home even though no action for a Matrimonial Property Act division had been
initiated during Mrs. Bradley’s lifetime. The Bradley home was in the name of Mr. Bradley only.
Mrs. Bradley’s children wanted her one-half matrimonial interest in the home included as part
of her estate, of which the children were beneficiaries.
In the trial decision, Glube C.J.T.D. refused to allow Mrs. Bradley’s children to initiate the
application. She held that “the rights of heirs, executors or administrators cannot exceed the
rights Mrs. Bradley had while living. I find no right of action was vested under s. 12[(1)](d)” as
Mrs. Bradley herself had not initiated the application before death and had no grounds to do
so.789
Chief Justice Glube distinguished the case at hand from one in which a spouse, anticipating her
own death, commenced an application for a matrimonial property division in British Columbia.
She noted that in Fong v. Fong, “That death occurred and her administrator carried on the
application. That is a far different situation from the present facts and is, therefore,
distinguished.”790
The Court of Appeal upheld Glube C.J.T.D.’s decision, noting, “the new rights conferred by the
[Matrimonial Property Act] are confined to the spouses and are dependent on the conditions
contained at s 12(1) of the Act.”791
Similarly, in the Newfoundland and Labrador case of Morgan Estate v. Morgan Estate, the
Court of Appeal held, after referring to Sagar v. Bradley, that the estate of a spouse could not
initiate an application for division. The Court gave the following reasons:
In a reformatory statute such as the Matrimonial Property Act whose obvious objective
is to strengthen the institution of marriage through reduction of potential internal
inequalities and recognition of each spouse's personal contribution, very clear words
would be needed to ascribe an intent that third parties could intrude into the couple's
arrangement of their own marital affairs upon the death of one of them. The separate
(1984) 63 NSR (2d) 386, 10 DLR (4th) 565 (CA). The Court of Appeal affirmed the decision of Chief
Justice Glube that since Mrs. Bradley could not have commenced an application pursuant to the
Matrimonial Property Act during her lifetime the action was not vested and therefore not provided for by
the Survival of Actions Act.
788

789

(1984) 62 NSR (2d) 120 (TD), 6 DLR (4th) 470 at para 28.

790

Ibid at para 18.
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(1984) 63 NSR (2d) 386, 10 DLR (4th) 565 (CA) at para 18.
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property arrangement may have been perfectly satisfactory to the deceased spouse in his
or her lifetime and he or she may well wish the property ownership to continue after his
or her death in the manner in which it was held in their joint lifetimes. In my view, it was
not the intent of the Act to so intervene in harmonious relationships except where a
surviving spouse, at the termination of the marriage by death or otherwise, wished an
equitable division of material assets.792
We agree that the beneficiaries of the estate of a deceased spouse should not be entitled to
commence an application for division of family assets, to the detriment of the living spouse or
partner, where no grounds for bringing a matrimonial property application (e.g., separation,
petition for divorce, death of the other spouse) existed while the spouse, registered domestic
partner, or common law partner was still alive. The remedial purpose of the Matrimonial
Property Act is to promote the settlement of financial affairs between the spouses and to ensure
the financial stability of spouses on relationship breakdown. Child maintenance, dependants’
relief legislation and provision for a distributive share in intestate legislation are the appropriate
places to consider the needs and claims of third parties, such as children of the deceased spouse.
In our view, however, where an application for a division of family property has been initiated
before the death of the deceased spouse, registered domestic partner, or common law partner,
the estate of the deceased should be able to continue the application. It may be necessary to
confirm this in the legislation, given comments by the Court of Appeal in Sagar v. Bradley
which seem to indicate that the estate of the deceased should be precluded from not just
initiating an application, but continuing an application, as well:
In my view the new rights conferred by the statute are confined to spouses and are
dependent on the conditions contained in s. 12(1) of the Act. The rights require the
making of an order in the lifetime of a spouse, provided the conditions in s. 12 exist. In
the result neither the heirs nor the estate of the deceased spouse can maintain an action
to have the matrimonial home declared an asset of the estate unless some interest vested
in the deceased before his or her death.793 [emphasis added]
The Court’s comments were in obiter, and no reported case in Nova Scotia has held that an
estate may not continue an action already started by a spouse under the Survival of Actions
Act.794 Section 2(1) of that Act provides as follows:
Except as provided in subsection (2), where a person dies, all causes of action subsisting
against or vested in him survive against or, as the case may be, for the benefit of his
estate.
Per Marshall JA, Morgan Estate v Morgan Estate (1992), 97 Nfld & PEIR 106, 90 DLR (4th) 419 at
para 34.
792

793

(1984) 63 NSR (2d) 386, 10 DLR (4th) 565 (CA) per Jones JA at para 18.

794

RSNS 1989, c 453.
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It is not clear why, if (unlike in Sagar) the spouse brought an application for division under
section 12 while she was alive, the resulting, vested “right of action”, as Glube C.J.T.D. terms
it,795 should not survive her death.796 But the Court of Appeal’s comments have been regarded as
authoritative. For example, Howlett writes:
In Nova Scotia, it is not enough that one spouse commence an action against the other
spouse in his lifetime. Unless the action has been concluded and the order granted before
the applicant dies, the applicant’s rights die with him.797
The legislation in a number of jurisdictions in Canada expressly provides that, where an action
for division has been commenced by a spouse and that spouse subsequently dies, the action may
be continued by the estate of the deceased.798
In 1992, Alberta’s Matrimonial Property Act was amended to repeal a provision799 which
expressly extinguished the right of the deceased spouse’s estate to continue an action
commenced prior to death. A note by the Alberta Department of Justice indicates that the

795

Sagar v Bradley, (1984) 62 NSR (2d) 120, 6 DLR (4th) 470 at para 22.

Unlike matrimonial property legislation in New Brunswick, for example, Nova Scotia’s Matrimonial
Property Act does not explicitly set out when the Survival of Actions Act applies. Section 5 of the Marital
Property Act, SNB 2012, c 107 provides:
796

5(1) Subject to subsections (2) and (3), the Survival of Actions Act does not apply to a right to a
division of property under section 3 or 4.
5(2)If a spouse dies after an application has been made for a division under section 3, the
application may be continued by or against the estate of the deceased spouse, and, if the
application is one that has been brought by the surviving spouse, subsections 4(6), (7) and (10)
apply with the necessary modifications.
5(3) If a spouse dies after an application has been made for a division under section 4, the
application may be continued by the estate of the second deceased spouse against the estate of the
first deceased spouse.
David A Howlett, Estate Matters in Atlantic Canada (Toronto: Carswell, 1999) at 154-155; see also Ray
Adlington, “3.3 – Marital Property Legislation” in Atlantic Canada – Estate Administration Manual
(Carswell, WestlawNext) (accessed on 09 October 2014) at 3.
797

Matrimonial Property Act, RSA 2000, c M-8, s 16; Marital Property Act, SNB 2012 c 107, s 5; Family
Property Act, CCSM c F25, s 28(2); The Family Property Act, SS 1997, c F-6.3, s 30(1); Family Law Act,
RSO 1990, c F.3, s 7(2).
798

799

Matrimonial Property Act, RSA 2000, c M-8, s 16.
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provision was repealed, “to prevent the defending spouse from delaying the proceedings until
the other spouse died in order to extinguish the action (sometimes called ‘morbid delay’).”800
We agree that the estate of the deceased spouse, registered domestic partner, or common law
partner should be able to continue an application for a division of matrimonial property begun
while the deceased was still alive. We acknowledge that that the purpose of matrimonial
property legislation is not to benefit the beneficiaries of the estate of the deceased spouse, but
where a spouse has indicated an intention to end the relationship, and by implication sever the
spouses’s financial affairs, the deceased spouse’s beneficiaries should be entitled to benefit from
his or her deemed contribution to the marital assets.
In our view the legislation should permit an application to be brought by the deceased spouse or
partner’s estate where there were grounds to bring an application (e.g., separation, petition for
divorce, death of the other spouse) before his or her death, but the application was not initiated.
Thought it is not true in all cases we may reasonably presume that the deceased spouse or
partner would have intended to initiate a division of family assets at some point after separation,
in recognition of his or her contributions through the course of the relationship, rather than
leaving those assets not in his or her name, and assets held jointly, to succeed entirely to the
surviving spouse.

Proposals for discussion:
Family property legislation should provide that the estate of a deceased spouse,
registered domestic partner, or common law partner may not initiate an application
for division of family property where there were no grounds for an application (e.g.,
separation, petition for divorce, death of the other spouse) prior to the spouse or
partner’s death.
The legislation should permit the estate of a deceased spouse or partner to continue
an application made by the deceased spouse or partner before his or her death.
The legislation should permit the estate of a deceased spouse or partner to bring an
application for a division where there were grounds for an application while the
spouse or partner was still alive.

Jodi Hierlmeier, “Matrimonial Property on Death: What’s New, What’s Changed,” Government of
Alberta, Justice and Attorney General, online: <http://justice.alberta.ca/programs_services/
wills/Documents/Matrimonial-Property-on-Death-Jodie-Hierlmeier.pdf> at 4.
800
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11.2. Dividing Family Property Upon the Death of a Spouse
On its face, section 12(4) of Nova Scotia’s Matrimonial Property Act appears to provide for a
cumulative approach to matrimonial property and succession rights. It provides that the right to
an equal division of property “is in addition to rights that the surviving spouse has as a result of
the death of the other spouse, whether these rights arise on intestacy or by will.”801
There is little case law interpreting section 12(4). In practice, the surviving spouse will generally
only make an application under the Matrimonial Property Act if the spouse feels he or she has
not received a fair share of property either from the will, pursuant to the Intestate Succession
Act, or otherwise by reason of the death of the deceased spouse. A testator may include a clause
requiring the spouse to elect between a Matrimonial Property Act division and distribution of
the deceased’s estate.
Two early cases decided under the Matrimonial Property Act – Fraser v. Vincent802 and Levy v.
Levy Estate803 - came to different conclusions on how to apply section 12(4). In Fraser,
Morrison J. divided the matrimonial assets– primarily the matrimonial home – equally, and
then turned to the provisions of the deceased’s will. The terms of the will provided the plaintiff
with the use and occupation of the matrimonial home for her life. In the event that the plaintiff
did not wish to reside in the home, the will provided that the home would be sold or rented and
the income or proceeds would be paid to the plaintiff for her lifetime with the remainder passing
to the testator’s daughter. Justice Morrison ordered the total income from the sale of the home
to be paid over to the plaintiff less executrix fees and the payment of the testator’s debts.804
In coming to this result, Morrison J. held that the proper way to determine a claim under
section 12(4) of the Matrimonial Property Act was to first undertake a division of property
under the Matrimonial Property Act and then to apply the provisions of the will to the
remaining estate of the deceased.805 Justice Morrison reasoned that only by applying the
Matrimonial Property Act first would one know what the testator has left to dispose of: “If the
widow is awarded one-half of the matrimonial assets then the testator has only one-half of the
assets to dispose of by will.”806 Morrison J. found there was no reason not to first order an equal
division of the matrimonial assets. At no point did he consider the death of the spouse or the
contents of his will as factors to consider in making a determination under section 13 of the
Matrimonial Property Act - which provides for an unequal division of matrimonial property.
801

Ibid, s 12(4).

802

(1981), 50 NSR (2d) 55, 98 APR 55 (SC (TD)) (Fraser).

803

(1981) 50 NSR (2d) 14, 98 APR 14 (SC (TD)) (Levy).

804

(Ibid at paras 37-8.

805

Ibid at para 33.
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Ibid.
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Levy v. Levy Estate,807 released shortly after Fraser, proceeded in more or less the opposite
direction. Justice Hallett first examined the plaintiff’s entitlement under the deceased’s will, and
then considered whether she was entitled to an equal division of matrimonial assets.
The bulk of the Levy decision was concerned with determining whether or not the plaintiff, Mrs.
Levy, had rebutted the presumption of a resulting trust with respect to monies held in a joint
bank account. Mrs. Levy testified that several days before her husband died, he told her to
obtain the necessary bank documents to transfer the funds in two of his bank accounts into a
joint account with her as joint account holder. Mrs. Levy obtained the necessary documents,
they were signed by Mr. Levy, and $32,524.56 was transferred into a joint bank account. On her
husband’s death, her sons argued that there was a resulting trust for half that amount and this
amount should therefore form part of Mr. Levy’s estate. Justice Hallett found that the death of
Mr. Levy did not serve as a severance of the joint tenancy and that Mrs. Levy had rebutted the
presumption of resulting trust by showing that her husband wanted her to have the money in
the account. Justice Hallett therefore held that she was entitled to the beneficial interest in the
entire account.808
Justice Hallett then went on to decide Mrs. Levy’s entitlement pursuant to the Matrimonial
Property Act. He held that “In an application for equal division under the Matrimonial
Property Act, the court must look at the matrimonial assets of both spouses and assess whether
something other than an equal division would be fair.”809 He held that an unequal division
pursuant to section 13 would be appropriate in this case, making reference to Mr. Levy’s will:
“the provisions of his Will do not support a conclusion that Mr. Levy would consider an equal
division of the matrimonial assets to be fair nor do I.”810 But Hallett J. acknowledged that the
provisions of a will are not a relevant consideration under section 13. 811 In coming to the
conclusion that Mrs. Levy was not entitled to an equal division of the matrimonial assets Hallett
J. looked primarily to another ground for unequal division - the manner of acquisition of the
assets, under section 13(e). He held that Mr. Levy had acquired most of his assets before
marrying Mrs. Levy. Justice Hallett held that, “Coincidentally,” the distribution effected by Mr.
Levy’s will was the appropriate unequal division of matrimonial assets, and therefore declined to
order a transfer of assets from either party.812

807

Ibid.

808

Ibid at paras 36-44.

809

Ibid at para 69.
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Ibid at para 51.
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Ibid at para 52.
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Ibid at para 56.
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In concluding his decision, Hallett J. commented on the difficulty he perceived was caused by
section 12(4) of the Matrimonial Property Act:
I feel something should be said about the provisions in the Matrimonial Property Act
that allow a surviving spouse to apply for equal division in addition to the right taken by
will or on intestacy. The Legislature has, in effect, authorized a court to remake a
testator's will upon an application made by a surviving spouse for equal division. Prior to
its enactment, a surviving spouse could apply under the Testators' Family Maintenance
Act for proper maintenance if her husband had not made adequate provision in his will
for her and the court could order that proper maintenance be paid to the dependent out
of the estate.
The Legislature has now extended the court's right to interfere beyond just the need for
maintenance in such a way as to drastically interfere with a testator's intention as to the
disposition of his property following his death as evidenced by his will. In my opinion, a
court will be very reluctant to order an equal division of matrimonial assets if a testator
has made adequate provision in his will for his surviving spouse. However, the fact that a
testator has made adequate provision for his surviving spouse is not a factor the court
can consider on an application for equal division as it is not a factor mentioned in
Section 13 of the Act that justifies the court in making other than an equal division.
However, I venture to say that it may well be a factor judges will consider but not give
expression to on the written page.813
Several years after Hallett J.’s decision in Levy, the Supreme Court of Canada released its
decision in Donkin v. Bugoy.814 The Court affirmed that at a minimum a surviving spouse is
entitled to his or her presumptively equal division of matrimonial property, and that the spouse
should not be deprived of an equal division by the death of the other spouse or the contents his
or her will. The Court did not address whether a court can make an unequal division of
matrimonial property where the surviving spouse has already received the equivalent of an
equal share of matrimonial property, or more, by way of benefits received or receivable on the
death of the spouse.
In obiter, the Supreme Court addressed the purpose and function of section 21(3)(l) of the
Saskatchewan’s Matrimonial Property Act of that time. Unlike in Nova Scotia, Saskatchewan’s
section 21(3)(l) allows the court to consider, in deciding whether to order an unequal division,
“any benefit received or receivable” by the surviving spouse as a result of the death of his or her
spouse. The Court said the following:
[W]hile such a right ensures that a spouse who remains in an unhappy marriage is not
worse off than if separation had been sought while the other party was alive, neither
813

Ibid at paras 59-60.
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should the surviving spouse necessarily benefit twice by receiving property under both
the will and the Matrimonial Property Act if his or her application would have the effect
of defeating testamentary intentions beyond that necessary to fulfill the policy of the
Saskatchewan Act. The result may be different in those provinces which do not expressly
allow for the consideration of such benefits.815
The Donkin decision signals a need for caution in enacting a provision providing for unequal
division with regard to benefits received or receivable on the death of the other spouse. The
provision must not disentitle a spouse to the share of matrimonial property he or she would
receive on a division, simply because of the fact of the other spouse’s death.
In a more recent reported decision interpreting section 12(4) of the Nova Scotia Matrimonial
Property Act – Pulley v. Pulley Estate816 – there was only a short discussion of section 13. The
benefit received upon the death of the other spouse was addressed only after the surviving
spouse’s Matrimonial Property Act entitlement had been established.817 Whether that is
because Pulley was an intestacy case - where the court is not concerned with interfering with the
intention of the testator - and Levy and Driscoll involved wills is unclear. In any event,
Haliburton J. ordered an equal division of matrimonial assets, and then applied the terms of the
Intestate Succession Act to the remaining estate of the deceased. As he held:
Before consideration may be given to the application under the Intestate Succession Act
and whether or not it has any impact in the circumstances, it must be determined what
the effect of the equal division will be on the Estate of Mr. Pulley. A failure to apply the
provisions of the Matrimonial Property Act before considering intestate succession
would ignore the rights of the Plaintiff, Mrs. Pulley, in having the value of her own
property established. Once the value of her own property is established and by inference,
the value of Mr. Pulley's estate established, we can then move to a consideration of her
rights under the Intestate Succession Act.818 [emphasis added]
Justice Haliburton found that the Pulleys had $102,758.11 in matrimonial assets. Mrs. Pulley
was awarded 50% of these assets, totalling $51,379.06, and Mr. Pulley’s estate was left with
$51,379.06. Justice Haliburton deducted $5714 for funeral expenses, leaving $45,665.06 to be
815

Bugoy Estate v Bugoy, [1985] 2 SCR 85 at para 17.

816

(1996), 153 NSR (2d) 143 (SC), 65 ACWS (3d) 100.
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Ibid at para 7:
In this case, the Plaintiff seeks only an equal division as provided by the Act. The onus, then, is on
the Defendants to establish on the appropriate civil standard of proof that such a division would
be unfair in the circumstances. The factors to be considered are enumerated in s. 13 of the Act.
Having considered the evidence and the argument made by the Defendants, I am not satisfied
that that onus has been fulfilled. Accordingly, an equal division of the assets is mandated by the
Act.
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distributed under the Intestate Succession Act.819 Under that Act, the surviving spouse is
entitled to the first $50,000 of the intestate’s estate. Thereafter, if the “intestate dies leaving a
surviving spouse and more than one child, one third shall go to the surviving spouse.”820 Mrs.
Pulley was therefore entitled to the $45,665.06 in Mr. Pulley’s estate, on top of her matrimonial
property share of $51,379.06.
In summary, it is clear that a surviving spouse is entitled to a matrimonial property division, and
that this must be done ahead of any distribution of the remaining estate. 821 But there may
remain questions, following Levy, as to whether the court will order an unequal division having
regard to the benefits which may have been received upon the death of the other spouse. 822 This
is despite the absence of any reference to death benefits as a ground for unequal division in
section 13 of the Matrimonial Property Act, and the seemingly clear provision in section 12(4)
that a spouse’s rights under the Matrimonial Property Act are “in addition to” any rights the
surviving spouse has as a result of the death of the other spouse. The matter seems settled in
Pulley for cases involving intestacies, but in cases where there is a will the question may be
open.
11.2.1.

Other Jurisdictions

Family property and succession rights are handled in various ways across the jurisdictions in
Canada. Nova Scotia, Saskatchewan, New Brunswick, Quebec and Newfoundland & Labrador
extend cumulative matrimonial property and succession rights to the surviving spouse.823
Other jurisdictions in Canada either do not allow for matrimonial property applications on
death (unless the application is being continued),824 or expressly prevent a spouse from
819

RSNS 1989, c 236.

820

Ibid, s 4(5)(b).

821

Casavechia v Casavechia Estate, 2015 NSSC 119 at paras 11-13.

See ibid at paras 30-38, raising questions particularly in the circumstance where the spouses were not
separated prior to the death of one of them.
822

Civil Code of Québec, LRQ, c C-1991; Family Law Act, RSNL 1990, c F-2, s 21(2). Saskatchewan’s The
Family Property Act, SS 1997, c F-6.3, s 30(3) extends cumulative rights in cases of intestacy, but the
courts will dismiss the matrimonial property application if the spouse has already received the value of his
or her matrimonial property division on the death of the other spouse. And, the court may consider
benefits received or receivable by reason of the death of the other spouse in ordering an unequal division.
See Edward v Edward Estate and Skolrood, (1987) 57 Sask R 67, 39 DLR (4th) 654. New Brunswick’s
Marital Property Act extends both matrimonial and succession rights, see s 22(2) of the Devolution of
Estates Act, RSNB 1973, c D-9, but some courts have interpreted section 4(4) of the Marital Property Act
to require the surviving spouse to choose between a marital property division and gifts under the will: as
per the result in Burden v Burden Estate (1994), 145 NBR (2d) 233, 372 APR 233 (QB) re Marital
Property Act, SNB 1980, c M-1.1.
823
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receiving both a gift by will or intestacy and a division of family property.825 In Manitoba, for
example, if the surviving spouse applies for a family property division the value of the
testamentary gift or entitlement by way of intestate succession legislation will be deducted from
the equalization payment.826 In Ontario, the surviving spouse must elect whether to receive an
equalization payment under the Family Law Act or take an inheritance under the will or by
intestate legislation.
Broadly, these various methods can either be referred to as a “cumulative” approach or a “topup” approach. In top up jurisdictions, whether the legislation provides for a deduction or
requires an election, in practical terms the result is the same: the spouse will receive his or her
entitlement pursuant to a matrimonial property division at a minimum, and more if the will or
intestate succession legislation provides for it.
Saskatchewan adopts a hybrid cumulative/ top-up model. Where family assets in a surviving
spouse’s name, in conjunction with property received outside of the estate of the deceased –
whether by rights of survivorship or as a designated beneficiary on life insurance, pension plans
or retirement savings vehicles – are sufficient to satisfy the value of a family property calculation
(calculated the moment before death as if the deceased had not died), the family property
application will be dismissed.827 This approach ensures that, at a minimum, the surviving spouse
will be entitled to his or her share of family property, as well as what is left by will 828 or by
intestacy. But the cumulative approach does not extend to property received outside of the
deceased’s estate; rather, the family property claim can be satisfied, in whole or in part, by such
benefits.
Even in those provinces that do not provide for a family property division for the surviving
spouse, registered domestic partner, or common law partner, the courts have held that on an
application under the relevant dependants’ relief legislation, the surviving spouse or partner is
at minimum entitled to his or her legal rights to maintenance and a family property division.829

Matrimonial Property Act, RSA 2000, c M-8, s 11(1); Family Law Act, RSPEI 1988, c F-2.1, s 7(2); and
Family Property and Support Act, RSY 2002, c 83, s 18. Alberta also allows a surviving spouse to bring an
application if the application could have been commenced immediately before the death of the spouse: see
s 11(2).
824

Family Law Act, RSO 1990, c F.3, s 6; Family Law Act, SNWT (Nu) 1997, c 18, s 37; Family Homes on
Reserves and Matrimonial Interests or Rights Act, s 37.
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Family Property Act, CCSM c F25, ss 38 and 39.
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Edward v Edward Estate and Skolrood, (1987) 57 Sask R 67, 39 DLR (4th) 654.
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Subject to an unequal division: see The Family Property Act, SS 1997, c F-6.3, s 21(3)(l).
See Tataryn v Tataryn Estate, [1994] 2 SCR 807.
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Cumulative or “Top-Up” Approach

In its 1997 Report, the Commission was in favour of cumulative matrimonial and succession
rights where the deceased spouse has made a will.830 Reasoning that a testator should be
presumed to be aware of the spouse’s rights under the Matrimonial Property Act, the
Commission recommended that a spouse should be entitled to apply for a Matrimonial
Property Act division, and also to take under the will. The testator should be permitted, on the
other hand, to require the surviving spouse to make an election between a division and taking
under the will.831 If the Matrimonial Property Act division and any entitlement under the will or
otherwise by virtue of the spouse’s death do not adequately provide for the spouse’s proper
support, the Commission considered that an application under the Testators’ Family
Maintenance Act832 should still be possible.833
We have heard from some practitioners that the problem of the interaction between section
12(4) of the Matrimonial Property Act and succession rights rarely arises. Most often a spouse
will leave the whole of his or her estate to the surviving spouse. The matrimonial property will
be largely taken by the surviving spouse by virtue of rights of survivorship and beneficiary
designations. Where a testator does not want a spouse to take both a gift under the will and a
matrimonial property division, the testator may include a forfeiture clause in the will.
But the law remains unclear, and the legislation should clarify how a matrimonial property
division should interact with one’s entitlement under a will or by way of intestate succession
legislation. As well, it appears that problems arising from the interaction between matrimonial
and succession rights are more likely to arise in cases of second or third, rather than first
marriages,834 and multiple marriages are on the rise.835 The legislation should address an issue
that is likely to arise with greater frequency.
The purpose of matrimonial property law is to provide for the entitlement of spouses to a
presumptively equal share of matrimonial assets. During the marriage, spouses continue to be

830

Ibid at 51.

831

Ibid at 51.

832

RSNS 1989, c 465.

Final Report: Reform of the Law Dealing with Matrimonial Property in Nova Scotia, supra note 69
at 52.
833
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For example, see Pulley v Pulley Estate (1996), 153 NSR (2d) 143, 65 ACWS (3d) 100.

Portrait of Families and Living Arrangements in Canada: Families, households and marital status,
supra note 10 at 11; Warren Clark and Susan Crompton, “Till death do us part? The risk of first and
second marriage dissolution”, Canadian Social Trends, no 81, Statistics Canada, online: <http://
www.statcan.gc.ca/pub/11-008-x/2006001/pdf/9198-eng.pdf >.
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subject to a regime of separate property, but upon marriage breakdown they may apply for a
division of matrimonial assets.836 The Preamble to the Matrimonial Property Act recognizes:
... it is desirable to recognize that childcare, household management and financial
support are the joint responsibilities of the spouses and that there is a joint contribution
by the spouses, financial and otherwise, that entitles each spouse equally to the
matrimonial assets.
The most basic argument in favour of the cumulative approach is that it accords conceptually
with the principles underlying matrimonial property legislation. By contributing to the family,
the surviving spouse has developed the basis for the family property claim over the course of the
relationship, and the claim ought therefore to be conceptually prior to any disposition of the
estate remaining to the heirs of the deceased spouse. Before the deceased spouse’s estate is
distributed, it must be determined what actually belonged to him or her, considering the
surviving spouse’s family property entitlement built up during the relationship.
In 2000, the Alberta Law Reform Institute recommended a cumulative approach where a
deceased spouse had made a will, in recognition of the fact that a matrimonial property division
is a pre-existing entitlement of the surviving spouse. To require that a matrimonial property
division should be reduced by what is in the will, or vice versa, assumes that the testator has not
recognized any matrimonial property entitlement separate and apart from the spouse’s
inheritance. In its final report the ALRI observed:
First, [the cumulative approach] recognizes the fact that the matrimonial property claim
is the realization of an entitlement and is not merely a benefit being received from the
estate. Second, it does not impute an intention to the deceased spouse that may or may
not be true. We are not prepared to assume that the testator did not wish the surviving
spouse to have his or her fair share of the matrimonial property plus the devise or
bequest made in the will by the testator. It must be left to the testator to express his or
her intention on this point.837
The most prominent critique of a cumulative approach to matrimonial and succession rights is
that it may serve to defeat testamentary intention, where the interaction of matrimonial and
succession rights is not addressed in the will. This was Justice Hallett’s concern in Levy
Estate.838 Where the deceased spouse has not anticipated a claim for family property division,
the cumulative approach may overcompensate the surviving spouse from the deceased spouse’s
See definition of matrimonial assets at Matrimonial Property Act, s 4(1). The court may also order a
division of non-matrimonial assets under s 13 of the Matrimonial Property Act, where it would be unfair
or unconscionable not to do so.
836

Alberta Law Reform Institute, Division of Matrimonial Property on Death, Final Report No 83
(Edmonton: Alberta Law Reform Institute, 2000) at 128-9.
837
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(1981) 50 NSR (2d) 14, 98 APR 14 at paras 59-60.
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estate and frustrate the deceased’s spouse’s bequests to others. A cumulative approach will be
particularly problematic in cases where there are children from a previous relationship who will
not necessarily inherit from the surviving spouse.
The debate was recently examined in Alberta. Following the ALRI’s report, amendments to the
Alberta Matrimonial Property Act were introduced that would have seen that province adopt a
cumulative approach. After consultations, however, the amendments were repealed.
As Alberta’s Matrimonial Property Act currently reads, a surviving spouse can only apply for a
matrimonial property division if the application was started before the other spouse died.839 The
amendments, introduced as part of Alberta’s new Wills and Succession Act,840 would have
provided for an application to be made by a surviving spouse on the death of his or her partner,
even if it was not possible to bring the application before the deceased spouse’s death (ie., the
marriage was intact at death). The amendments also provided that the surviving spouse would
have been entitled make an application for a matrimonial property division in addition to any
inheritance from the deceased spouse’s estate.
Alberta’s new Wills and Succession Act came into effect on February 1, 2012. The amendments
were not proclaimed into force, however, to allow for consultation with estate practitioners.
Following the consultations, the government decided not to proceed with the changes, and the
amendments were repealed.841
In the Alberta government’s consultations, practitioners echoed some of the concerns
highlighted above, including the risk of double dipping and of frustrating the testator’s
intentions.842 Practitioners were concerned that forfeiture clauses may not be effective to allow
testators to bar their spouse from taking both matrimonial property and gifts under the will specifically, there was concern that allowing spouses to contract out of the matrimonial property
division might be found to be against public policy.843 Practitioners were also concerned that the
amendments “might create an adversarial situation where none previously existed. The
surviving spouse, even though happily married until the deceased’s passing makes a claim
against the deceased’s estate.”844
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Matrimonial Property Act, RSA 2000, c M-8, s 11(2).
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SA 2010, c W-12.2.
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Statutes Repeal Act, SA 2013, c S-19.3, s 28.

Alberta Justice and Solicitor General, Division of Matrimonial Property on Death: Views and
Perspectives (May 2012) online: <http://justice.alberta.ca/programs services/wills/Documents/
MatrimonialPropertyDivisionOnDeath-WhatWeHeard.pdf > at 9.
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Practitioners in Alberta were also concerned that there might be conflicts of interest where the
surviving spouse was also the executor of the estate.845 Finally, there were concerns as to the
consequences for unrepresented persons drafting wills on their own.846
Participants recommended a top-up approach, citing Manitoba’s legislation in particular. In
Manitoba, the gift by will or intestacy is subtracted from the matrimonial property claim and the
surviving spouse receives the balance, along with the gift.847 Alternatively, participants
expressed support for an either/or election - the legislation could require the surviving spouse to
choose between a matrimonial property claim or the gift under will.848
In our view, the Nova Scotia Matrimonial Property Act should expressly provide for a top-up
approach, rather than a cumulative approach. We agree that the Act should not authorize an
interference with testamentary intention more than is necessary to ensure that the surviving
spouse receives, at a minimum, his or her family property division entitlement. Indeed, we have
heard that testators in Nova Scotia rarely make wills in anticipation of a matrimonial property
claim.

Proposal for discussion:
Family property legislation should provide that, subject to any express direction in a
will, on the death of a spouse, registered domestic partner, or common law partner
the surviving spouse or partner should be entitled to either a division of family
property or entitlements under the deceased spouse or partner’s will, but not both.

11.2.2.1.

Intestacy

We propose that the legislation should apply a top up approach in cases of intestacy as well.
In its 1997 Report, despite its recommendation to adopt a cumulative approach to wills, this
Commission was not in favour of doing so in the context of an intestacy. In particular, the
Commission recommended that where a spouse has died intestate, a division of matrimonial
property should preclude the surviving spouse from taking his or her preferential share under
the Intestate Succession Act.849 The Commission distinguished intestacy from cases involving a
845

Ibid, at 9.

846

Ibid, at 9.

847

The Family Property Act, CCSM c F25, ss 38, 39.
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Alberta Justice and Solicitor General, supra note 842 at 11-12.

849

Intestate Succession Act, RSNS 1989, c 236, s 4(1).
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will, where the testator could be presumed to have known of the spouse’s matrimonial property
rights. The Commission said:
It should be recalled that the Intestate Succession Act was passed in 1966, long before
the Matrimonial Property Act. The preferential share was added to the Act at that time.
It was meant to address the perceived injustice of requiring widows to share their
husbands’ estates with the children even where there were few assets, with the result that
a widow might be left in poverty unnecessarily. The policy of the preferential share was
to ensure that in the case of small estates the surviving spouse would have a first claim,
up to an amount thought to be sufficient to ensure a decent standard of living. As noted
above, however, in the case of estates under $50,000, or where the matrimonial home is
the only real asset, the Matrimonial Property Act is essentially irrelevant on death, for
the Intestate Succession Act will allow the survivor to claim the entire estate. The
question, then, is how should the two Acts be harmonized where the deceased has
shareable assets worth more than the preferential share?
...
The Matrimonial Property Act and the preferential share under the Intestate Succession
Act have different policy goals. One aims to recognize contribution to the marital
relationship, the other to prevent poverty among widows and widowers. In the case of
small estates, however, these goals tend to overlap, and for that reason the Commission
believes an election is appropriate. In the case of larger estates, the policies underlying
both Acts can and should be carried out, in the Commission’s view. A surviving spouse
should be able to apply under the Matrimonial Property Act and still receive a
distributive share under the Intestate Succession Act if the deceased has left children.850
The Saskatchewan Law Reform Commission851 and the Manitoba Law Reform Commission852
have also rejected the cumulative approach in the context of an intestacy. The Manitoba
Commission explained:
We believe that, in substance, this approach provides a potential for over-compensation
and fails to recognize the intended purpose of the law of intestate succession. The
distribution under "The Devolution of Estates Act” already contains, in our view, a
primitive means of allocating marital property. By primitive we mean that intestate
Final Report: Reform of the Law Dealing with Matrimonial Property in Nova Scotia, supra note 69
at 52-53.
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See Law Reform Commission of Saskatchewan, Proposals Relating to Matrimonial Property
Legislation (Saskatoon, Law Reform Commission of Saskatchewan, 1985) at 19, online: <http://
lawreformcommission.sk.ca/Matrimonial Property Proposals.pdf>. The Commission also rejected a
cumulative approach in the context of wills.
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succession law acknowledges the surviving spouse's contribution to the marriage by way
of a preferential and distributive share of the deceased's estate but in computing these
shares it does not take into account the source of property, and the separate property
accumulations of the survivor. To permit both of these applications by the survivor
would, in some instances, effect a form of double recovery by entitling the spouse to two
separate divisions of the deceased's estate.853
In contrast, the ALRI was of the view that a surviving spouse should take both the matrimonial
property entitlement and the spousal share under intestate succession legislation. The institute’s
concern was that a matrimonial property entitlement is a true entitlement and it should not be
reduced by consideration of succession rights.854 The ALRI disagreed that taking both would
overcompensate the surviving spouse. It noted that intestate legislation in place in Alberta at the
time inadequately compensated spouses.855
Likewise, the problem of overcompensation may not be as great a concern in Nova Scotia as it is
in other provinces in cases of intestacy. Nova Scotia’s Intestate Succession Act was enacted in
1966. The Act has not been amended substantially since 1966, besides the elimination of
discrimination against “illegitimate children”856 and the doubling of the preferential share to
$50,000 in 1975.857 Adjusting for inflation, $50,000 in 1975 is equivalent to $227,777.78 in
2016.858 The $50,000 preferential share is quite low when compared to the other provinces and
territories in Canada. The preferential share in the Uniform Law Conference of Canada’s
Uniform Intestate Succession Act is $100,000.859 Ontario’s preferential share is $200,000.860
The preferential share in British Columbia was recently raised to $300,000 where all children of
the intestate are children of the surviving spouse,861 or $150,000 where there are children from
a previous relationship.862 Spouses in Nova Scotia may elect to take the principal residence of
853

Ibid at 75-76.
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the intestate, including any land appurtenant and all household goods and furnishings in lieu of
the 50,000 preferential share,863 but only where the deceased spouse has such a property.
Nevertheless we are of the view that a top up approach should apply in cases of intestacy. The
spouse’s share under the Intestate Succession Act is a protectionist measure for surviving
spouses. This purpose is met where the spouse receives a share of family property which is
greater than that share. Therefore the legislation should permit the spouse to receive either, but
not both, of the spousal share under the Intestate Succession Act or a family property division.
We recognize the need for a review of the Intestate Succession Act, in order to ensure that it is
fulfilling the purpose of financially providing for the surviving spouse upon the death of the
intestate. We are currently examining that issue, among others, in a separate project on the
Intestate Succession Act.
Common law partners who have not registered as domestic partners are not eligible to make an
application under the Nova Scotia Intestate Succession Act. They would be confined to a
presumptive equal division of family assets under our proposed family property legislation.
Common law partners’ exclusion from the Intestate Succession Act is also a subject under
examination in our separate review of that Act.

Proposal for discussion:
Family property legislation should provide that on the death of a spouse or registered
domestic partner, the surviving spouse or partner should be entitled to either a
division of family property or entitlements pursuant to the Intestate Succession Act,
but not both.
The Intestate Succession Act should be reviewed, to ensure that it is fulfilling the
purpose of financially providing for the surviving spouse upon the death of the
intestate.

11.2.3.

Effecting a Top-Up Approach

There are effectively three ways to provide for a top-up approach in legislation:
1. Requiring a dependants’ relief application;
2. Reducing the family property award by the value of the inheritance or intestate
succession award (the “deduction” approach);
3. Putting the spouse or partner to an election.
863

Section 4(4).
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Dependants’ Relief

A kind of top-up approach can be accomplished by preventing a spouse or registered domestic
partner from initiating a family property application on the death of the other spouse or partner,
leaving any claim to dependants’ relief legislation.864 In Alberta, for example, family property
legislation does not permit a surviving spouse to make an application for division, unless “an
application for a matrimonial property order could have been commenced immediately before
the death of the other spouse.”865 The spouse may also continue an application already begun
while the deceased was still alive.866 Otherwise, the surviving spouse will be entitled only to
property which succeeds to him or her upon the death of the other spouse; e.g., by will or
intestacy, survivorship, or beneficiary designation. The surviving spouse’s alternative in that
case is to seek an order under dependants’ relief legislation.
Leaving surviving spouses to apply for the equivalent of their matrimonial property entitlement
under dependants’ relief legislation has the benefit of flexibility, since it relies on the court’s
estimation of what is just and equitable in the circumstances. It allows the court to craft an order
that does justice to the particular family in each case.867 It may streamline the process
somewhat, since it eliminates the need for both a matrimonial property and a Testators’ Family
Maintenance Act application.
On the other hand, leaving a surviving spouse’s family property claim to a dependants’ relief
application may introduce uncertainty and prevent settlement between the surviving spouse,
registered domestic partner, or common law partner and the estate of the deceased.
In our view, an application under family property legislation is the appropriate place to
determine a spouse’s entitlement to a deferred sharing of family assets. Family law judges and
practitioners are familiar with the intricacies of family property legislation, the case law, and
rules of procedure including disclosure requirements. This allows for efficiency, certainty and
consistency in result.

The Nova Scotia Testators’ Family Maintenance Act does not currently allow common law partners to
bring an application. This would have to amended to permit common law partners to obtain a family
property top up in this way.
864
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Matrimonial Property Act, RSA 2000, c M-8, s 11(2).
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Wills, Estates and Succession Act, SBC 2009, c 13, s 60.
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Proposal for discussion:
Family property legislation should expressly provide for the division of family
property upon the death of one spouse or partner, rather than leaving family property
claims to be decided under the Testators’ Family Maintenance Act.

11.2.3.2.

Deduction

Manitoba’s Family Property Act868 effects a top-up approach to family property and succession
rights by reducing the surviving spouse or common law partner’s equalization payment by the
amount he or she is entitled to whether by will or by intestacy.869 The court is statute-barred
from making an order that provides less than a 50% equalization. The relevant provisions are as
follows:
38 Where a surviving spouse or common-law partner is entitled to a share of the estate
of the deceased spouse or common-law partner under The Intestate Succession Act, the
amount of an equalization payment payable to the surviving spouse or common-law
partner from the estate under this Act shall be reduced by the amount of the entitlement
of the surviving spouse or common-law partner under The Intestate Succession Act.
39 Subject to section 43, the value of a bequest, gift or devise to which a surviving spouse
or common-law partner is entitled under the will of the deceased spouse or common-law
partner, including any bequest, gift or devise renounced by the surviving spouse or
common-law partner, and any gift mortis causa made to the surviving spouse or
common-law partner by the deceased spouse or common-law partner, shall be deducted
from any amount payable to the surviving spouse or common-law partner from the
estate of the deceased spouse or common-law partner under this Act.
40 An amount shown by an accounting to be payable under this Part shall not be altered
by the court under section 14 or otherwise.
The Manitoba Act does not provide that a testator may indicate that the surviving spouse is
entitled to receive both an equalization payment and any bequest under the will. It does not
require a reduction of the surviving spouse or common law partner’s equalization for property

868

CCSM c F25.

Section 3 of Manitoba’s The Intestate Succession Act, CCSM c I85, provides that if, at the time of the
intestate’s death, the surviving spouse or common law partner was living separate and apart from the
intestate and either made a Family Property Act application and/or had divided property in a manner
intended by them, then the surviving spouse or common law partner is treated as if he or she predeceased
the intestate.
869
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taken outside the estate of the deceased, such as by right of survivorship or beneficiary
designation.870
The Manitoba Act does provide for the priority of an equalization payment over other
dispositions:
41(1) Where a surviving spouse or common-law partner is entitled under this Act to an
equalization payment from the estate of a deceased spouse or common-law partner, the
equalization payment is deemed to be a debt of the deceased spouse or common-law
partner, is payable after the other liabilities of the estate, and has priority over
(a) a bequest, gift or devise contained in a will of the deceased spouse or
common-law partner;
(b) an obligation to pay maintenance under a maintenance agreement or an
order of a court binding the estate of the deceased spouse or common-law
partner; and
(c) an order of a court under The Dependants Relief Act.
41(2) An equalization payment under this Part shall be paid from the interests of the
persons, other than the surviving spouse or common-law partner, who are beneficiaries
of the estate, in proportion to the value of their respective interests in the estate, unless
the will of the deceased spouse or common-law partner specifically provides for the
manner in which the interests of the beneficiaries are to be used to satisfy an
equalization payment, in which case the provisions of the will apply.
11.2.3.3.

Election

Rather than deducting the amount of a surviving spouse’s gifts under the will or entitlement
under intestate succession legislation, section 6 of the Ontario Family Law Act provides that a
surviving spouse must elect either to take from the deceased spouse’s estate, or to make an
application for an equalization of net family property:
(1) When a spouse dies leaving a will, the surviving spouse shall elect to take under the
will or to receive the entitlement under section 5.871
(2) When a spouse dies intestate, the surviving spouse shall elect to receive the
entitlement under Part II of the Succession Law Reform Act or to receive the entitlement
under section 5.872
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CCSM c F25, s 37.
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(3) When a spouse dies testate as to some property and intestate as to other property, the
surviving spouse shall elect to take under the will and to receive the entitlement under
Part II of the Succession Law Reform Act, or to receive the entitlement under section 5.
…
(5) The surviving spouse shall receive the gifts made to him or her in the deceased
spouse’s will in addition to the entitlement under section 5 if the will expressly provides
for that result.
…
(8) When a surviving spouse elects to receive the entitlement under section 5, the gifts
made to him or her in the deceased spouse’s will are revoked and the will shall be
interpreted as if the surviving spouse had died before the other, unless the will expressly
provides that the gifts are in addition to the entitlement under section 5.
(9) When a surviving spouse elects to receive the entitlement under section 5, the spouse
shall be deemed to have disclaimed the entitlement under Part II of the Succession Law
Reform Act.
(10) The surviving spouse’s election shall be in the form prescribed by the regulations
made under this Act and shall be filed in the office of the Estate Registrar for Ontario
within six months after the first spouse’s death. 873
Property received by the surviving spouse outside the estate of the deceased spouse is dealt with
by deducting the value of such property from any family property equalization payment owing to
the surviving spouse.874 We examine these provisions in a later section on property passing by
survivorship or beneficiary designation.
An election provision ensures that the surviving spouse’s entitlement will not fall below the
minimum afforded by matrimonial property legislation. It allows the surviving spouse to choose
whether he or she wishes to take property by way of the deceased’s estate plan or by way of a
matrimonial property entitlement, in case there are advantages either way. On the other hand,
the election also requires the surviving spouse to choose between his or her entitlement to an
equalization of net family property and a specific bequest under the will. In order to claim the
matrimonial property entitlement the spouse is required to give up any specific bequest or
interest gifted under the will.
In Ontario, difficulty has arisen with respect to section 6(8) of the Family Law Act. When a
surviving spouse opts for an equalization of net family property that section deems the surviving
spouse to have died before the deceased spouse. Case law in that province has held that the
873
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purpose of the provision is to ensure that the surviving spouse who elects to take an equalization
does not accept an appointment as executor of the deceased’s estate.875 But the provision
effectively brings into effect any gifts in the deceased spouse’s will that are contingent on the
spouse predeceasing the testator, even though the spouse is still living, which may be contrary to
the intention of the testator.876
11.2.3.4.

Discussion and Proposals

Ontario’s election procedure is the simplest method of effecting a top-up approach, but it may
needlessly hinder judicial discretion and prevent a spouse from receiving specific bequests
under the will which may hold sentimental value. We propose that the Act should require the
surviving spouse, registered domestic partner, or common law partner to elect between taking
from the estate or by way of a family property division, but the choice of a family property
division should be effected by way of a deduction-style approach. This means that the spouse or
partner should receive his or her entitlement under the will or by intestate succession
legislation, plus whatever amount is needed over and above this amount to ensure an equal
division of family assets.
The Act should also provide that the spouse, registered domestic partner, or common law
partner who elects a family property division should be barred from acting as the personal
representative of the deceased’s estate in respect of matters relating to the family property
division claim. Once the claim is resolved there should be no bar to the spouse continuing as
personal representative.
In order to ensure that a surviving spouse, registered domestic partner, or common law partner
can reliably predict what he or she is entitled to by way of a family property division, the Act
should not permit a claim for unequal division in these circumstances. This limits the discretion
that would ordinarily be available to account for situations where an equal division would be
unfair - for example, in the case of a short marriage - but on the other hand, where a spouse or
partner is making an application for a division of property on death it is more likely that the
relationship was intact at the time of death and would have continued intact.
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Proposals for discussion:
Family property legislation should provide that upon the death of a spouse, registered
domestic partner, or common law partner, the surviving spouse or partner must elect
between:
(a) his or her entitlements under the deceased spouse or partner’s will or by
intestacy, or
(b) a division of family property.
The legislation should provide that where the surviving spouse or partner elects to
make a claim for division, subject to any direction in the deceased spouse or partner’s
will, the spouse or partner will receive his or her entitlements under the will or by
intestacy (for spouses and registered domestic partners), plus whatever property is
needed to ensure an equal division of family assets.
The legislation should provide that the surviving spouse or partner may receive his or
her entitlement to an equal division of family assets, as well as the gifts made to him
or her in the deceased spouse or partner’s will, if the will expressly provides for that
result.
The legislation should provide that a spouse, registered domestic partner, or common
law partner who elects a family property division should not be permitted to act as
the personal representative of the deceased spouse or partner’s estate in matters
relating to the family property claim.
The legislation should provide that where a spouse, registered domestic partner, or
common law partner elects a family property division on the death of a spouse or
partner, the Act’s provisions for an unequal division do not apply.
Public legal education materials should highlight the options available to a surviving
spouse or partner and their consequences in different factual scenarios. They should
explain the option for a testator to provide in the will that the surviving spouse or
partner may have his or her entitlement under the will, in addition to a family
property claim.

11.3. What Property Should be Included as Family Property on Death?
The interaction of a family property division and death gives rise to a number of issues in terms
of how to account for property that may pass to the surviving spouse, registered domestic
partner, common law partner, or a third party. The surviving spouse or partner may inherit
from the estate of the deceased by will or, if the spouses were married or had registered a
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domestic partner declaration, under intestate succession legislation. Property may also succeed
to the surviving spouse or partner by rights of survivorship, by way of survivor pension benefits,
life insurance, and beneficiary designations for annuities, or retirement savings vehicles. Finally,
the deceased may have set up a testamentary or inter vivos trust from which the surviving
spouse or partner may benefit.
Unlike family property legislation in some other jurisdictions, the Nova Scotia Matrimonial
Property Act does not expressly indicate whether and to what extent property passing to the
surviving spouse on the death of the other spouse should be characterized as matrimonial or
non-matrimonial assets. As well, the deceased may have left property to third persons by way of
trusts, beneficiary designations or joint ownership with a right of survivorship. Such property
may be considered a matrimonial asset and therefore included in a matrimonial property
division, or its value may be included for purposes of quantifying the surviving spouse’s
matrimonial property entitlement. But if the assets have passed to third parties prior to the
division, they may not be available to satisfy the order.
The following sections examine the issues that may arise in a family property division in relation
to property passing in various ways upon the death of one spouse.
11.3.1.

Deeming Certain Property to be Jointly Owned

The Matrimonial Property Act expressly does away with the presumption of advancement
between spouses, and imposes a presumption of resulting trust.877 The presumption of
advancement presumes that a spouse intended a transfer of property to the other spouse to be a
gift, unless proven otherwise. The presumption of resulting trust presumes that the spouse did
not intend the transfer of property to be a gift; rather, the recipient spouse was intended to hold
the property in trust for the transferring spouse. The Act therefore requires spouses who receive
property from the other spouse to be ready to prove that the transfer - e.g., putting title in the
other spouse’s name - was intended as a gift, rather than assuming otherwise.
There are two exceptions - for property taken as joint tenants and money held in a bank account
in both names - but Nova Scotia courts have confirmed that these do not provide a surviving
spouse with a right of survivorship. Section 21(1) of the Matrimonial Property Act is as follows:
The rule of law applying a presumption of advancement in questions of the ownership of
property as between husband and wife is abolished and in place thereof the rule of law
applying a presumption of a resulting trust shall be applied in the same manner as if they
were not married, except that
(a)
the fact that property is placed or taken in the name of spouses as joint
tenants is prima facie proof that each spouse is intended to have on a severance
of the joint tenancy a one-half beneficial interest in the property; and
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Matrimonial Property Act, s 21(1).
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(b) money on deposit in a chartered bank, savings office, loan company, credit
union, trust company or other similar institution in the name of both spouses
shall be prima facie proof that the money is on deposit in the name of the
spouses as joint tenants for the purposes of clause (a). [emphasis added]
Alastair Bissett-Johnson, who was involved in the original drafting of the Matrimonial Property
Act, maintained that the intention behind section 21 was to overcome the problem created by
the elimination of the presumption of advancement as between husband and wife, in the
absence of direct knowledge of the intention of the transferor:
The presumption of advancement between spouses (but not between father and child) is
retrospectively abolished and replaced by the presumption of a resulting trust, except
that the fact that property is held by the spouses as joint tenants will be regarded as
prima facie proof that each spouse is intended to receive a one-half beneficial interest in
that property if the joint tenancy is severed. Money on deposit in a joint account in a
savings institution will also be regarded as prima facie evidence of a deposit in the
spouses' names as joint tenants. This latter provision serves to ensure that the surviving
spouse can have access to a (sic) co-owned accounts without them forming part of the
deceased's estate, and possibly to avoid complicated rules about whether a voluntary
conveyance unaccompanied by a declaration of trust gives rise to a resulting trust.
[emphasis added]878
In Levy, however, Hallett J. commented that the provision does not on its face ensure “that the
surviving spouse can have access to co-owner accounts without them forming part of the
deceased's estate.”879 He found that the section does not address what happens to funds in a
joint account on death of a spouse, since the death of one joint tenant does not sever the joint
tenancy. The severance of a joint tenancy can only occur during the lifetime of a joint tenant.880
Therefore, the exceptions in sub-sections 21(1)(a) and (b) did not apply to the funds in the joint
account at issue in that case, and Mrs. Levy, the surviving spouse, was required to rebut the
presumption of resulting trust. Justice Hallett held:
With the greatest respect to Professor Bissett-Johnson, I do not agree that Section
21(1)(b) as drafted ensures that the surviving spouse can have access to co-owner
accounts without them forming part of the deceased's estate. If the purpose of clause (b)
was to ensure the result suggested by Professor Bissett-Johnson, the legislation has
failed. The words used indicate to me that the Legislature intended to limit the exception
to situations where there has been a severance of the joint tenancy which could only have
occurred during the lifetime of the joint tenants. The section seems to have been taken
Alastair Bissett-Johnson & Winifred Holland, eds, Matrimonial Property Law in Canada (Toronto:
Carswell, 1980) at NS-36.
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(1981) 50 NSR (2d) 14, 98 APR 14 at para 34.
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Bissett-Johnson & Holland, supra note 878 at NS-36, quoted in Levy at para 31.

238

Discussion Paper: Division of Family Prope rty

May 2016

from the Family Law Reform Act, 1978, of Ontario (Section 11), but under that Act a
surviving spouse does not have the right to apply for an equal division of matrimonial
assets as is the case under the Nova Scotia Matrimonial Property Act. I am inclined to
think that the draftsman of the Nova Scotia Act did not direct his attention in the
preparation of the exceptions to the activation of the resulting trust provision to the
question of beneficial ownership of joint tenancy holdings following the death of one of
the spouses. [emphasis added]881
According to Levy, therefore, upon the death of a spouse, the surviving spouse must rebut the
presumption of resulting trust in any jointly held property, in order to have the benefit of
survivorship. Depending on the character of this money or property it may be considered a
matrimonial asset and will therefore be subject to a presumptive equal division.
Other provinces have similarly (although more effectively) included provisions in family
property legislation to preserve the presumption of advancement between spouses for the
purposes of property held jointly, including deposit accounts in the names of both spouses. This
is presumably, as Prof. Bissett-Johnson points out, so that surviving spouses are assured access
to co-owned property without being requiring to rebut the presumption of resulting trust.
In Ontario, for example, the 1978 provision – upon which Hallett J. surmised that the Nova
Scotia provision was based – was amended in 1990 to remove the language of severance. The
relevant section now provides:
The rule of law applying a presumption of a resulting trust shall be applied in questions of
the ownership of property between spouses, as if they were not married, except that,
(a) the fact that property is held in the name of spouses as joint tenants is proof, in the
absence of evidence to the contrary, that the spouses are intended to own the
property as joint tenants;882 and
(b) money on deposit in the name of both spouses shall be deemed to be in the name of
the spouses as joint tenants for the purposes of clause (a).883
In our view, surviving spouses and common law partner should have access to jointly owned
property, including accounts in the names of both spouses, without being required to rebut the
presumption of resulting trust. This will ensure that the surviving spouse, registered domestic
partner, or common law partner will presumptively enjoy a right of survivorship on the death of
the other spouse or partner. Where the estate of the deceased can bring evidence of the
deceased’s intention which rebuts the presumption of advancement, the property will be subject
to a resulting trust in the deceased’s favour.
881

Ibid at para 34.

As opposed to the Matrimonial Property Act which provides at s 21(1)(a): “is intended to have on a
severance of the joint tenancy a one-half beneficial interest in the property”.
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Family Law Act, RSO 1990, c F3, s 14.
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Proposal for discussion:
Family property legislation should provide that the presumption of resulting trust
should apply in questions of ownership between spouses and partners where
property is not held by them as joint tenants, but the presumption of advancement
should be maintained for property held in the name of spouses and partners as joint
tenants, including money on deposit in the name of both spouses or partners.

11.3.2.

Property Passing by Survivorship or Beneficiary Designation

Nova Scotia’s Matrimonial Property Act does not indicate how property passing outside of the
estate of the deceased spouse should be accounted for in a matrimonial property division.
Spouses and third parties may receive property upon the death of a spouse, as designated
beneficiaries in life insurance policies, pensions, or private retirement savings vehicles. Spouses
and third parties may take property by right of survivorship as joint tenants. The question is
whether such property should be included as subject to a presumptive equal division, or
potentially subject to a claim for unequal division under section 13 of the Matrimonial Property
Act - and if so, how to account for the value of that property.
There is little case law on the subject, but in some cases courts have included in a division
property received by one spouse upon the death of the other by rights of survivorship or by
virtue of a beneficiary designation outside the will, where the property does not fall into one of
the categories of non-matrimonial assets.884
Where a third party is the designated beneficiary or joint tenant, courts in Nova Scotia have
treated the value of this property as capable of being accounted for in a matrimonial property
division.885
Therefore, as the Matrimonial Property Act is currently drafted, the surviving spouse is
presumptively entitled to the following:
a) an equal division of the matrimonial assets - including survivor benefits, pension
benefits and benefits from annuities and retirement savings vehicles, even if these
are designated for or held jointly with third parties;886
As we see in the case of Levy, supra, what Mrs. Levy retained outside the will – by way of an inter
vivos gift and by right of survivorship – was held to be both matrimonial property.
884

See Driscoll v Driscoll Estate (1988), 88 NSR (2d) 1 (TD) : Where retirement savings vehicles were
designated to Driscoll’s children, Rogers J still found they were matrimonial assets. Had he not found that
an unequal division of the matrimonial assets was warranted he would have been obliged to divide the
value of these accounts evenly despite the designations.
885
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b) property transferred to the surviving spouse by will or inherited upon intestacy, from
the remaining estate of the deceased spouse; and,
c) non-matrimonial assets transferred to the surviving spouse outside the estate of the
deceased, such as the proceeds of a life insurance policy or non-matrimonial assets
owned jointly with the deceased, without having to account for such in the event of a
matrimonial property claim.
Regardless of how the case law has developed in Nova Scotia, it seems clear that reformed family
property legislation should clearly address the status of such property in a division. The
following sections will consider areas that are not currently addressed by the Matrimonial
Property Act, including life insurance proceeds and other property received by the surviving
spouse on the death of the other spouse, property either designated to or held jointly with third
parties, and how to account for property passing outside of the estate of the deceased spouse on
a matrimonial property application.
11.3.2.1.

Life Insurance Proceeds Designated to Spouses or Third Parties

On a plain reading of the terms of section 4(1)(c) of the Matrimonial Property Act, the death
benefit portion of a life insurance policy is technically “money paid or payable to one spouse
under an insurance policy”887 and therefore excluded from a presumptive equal division as a
non-matrimonial asset. However, it is open to question whether section 4(1)(c) contemplates
money paid or payable to one spouse under an insurance policy from the other spouse. At other
sections of section 4, assets received by one spouse from the other spouse are presumptively
included, even though they fall into categories that are otherwise excluded.888
In its 2000 report on matrimonial property division on death, the Alberta Law Reform Institute
recommended that life insurance proceeds paid to the surviving spouse should not be exempt
from division:
In our view, a life insurance policy is property acquired over the course of the marriage.
Therefore, life insurance proceeds paid to the surviving spouse pursuant of a policy
owned by either spouse should be treated as non-exempt property of the surviving
spouse. Insurance principles designed to protect the surviving spouse from creditors of
the deceased spouse are inapplicable when it comes to determining the matrimonial
property rights as between the spouses. If the surviving spouse wishes to seek division of
matrimonial property upon the death of the spouse, he or she should have to give credit
886

For example, see Hallett J’s calculation of matrimonial assets in Levy v Levy Estate at para 54.
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Matrimonial Property Act, s 4(1)(c).

See ibid, s 4(1)(a) which exempts from the definition of matrimonial assets, “gifts, inheritances, trusts
or settlements received by one spouse from a person other than the other spouse except to the extent to
which they are used for the benefit of both spouses or their children” [emphasis added].
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for these proceeds. To do otherwise is to severely distort the principle of equal division of
matrimonial property in favour of the surviving spouse.889
We agree that a surviving spouse, registered domestic partner, or common law partner should
account for the full value of life insurance proceeds received on the death of the other spouse or
partner in an application for a family property division. The value attributed to the policy should
reflect any contingent tax liabilities in respect of the proceeds of the life insurance policy.
In our view the estate of the deceased spouse or partner should likewise have to account for life
insurance designated to third parties. Typically the life insurance policy will have been bought
with funds that would otherwise have been used in the marriage or partnership. In this case,
however, the division should account for the cash surrender value of the policy corresponding to
the period of the couple’s cohabitation, rather than the amount of the death benefit. The cash
surrender value better accords with the actual amount of property removed from the family pool
to finance the policy. Including the full value of the death benefit may unduly inflate the size of
the estate to the benefit of the surviving spouse, registered domestic partner, or common law
partner.
Some life insurance policies should be exempt from a division of family property. In Alberta, the
abandoned reforms of the province’s Matrimonial Property Act included life insurance
proceeds and death benefits arising from beneficiary designations as matrimonial property.
However, the amendments would have exempted certain life insurance proceeds, as follows:
(a) the proceeds of a life insurance policy that is owned by the deceased spouse and paid
or payable to any person on the death of the deceased spouse, if the purpose of the policy
is
(i) to satisfy an order or agreement to pay maintenance or support, or any other
debt, liability or obligation that the deceased spouse had during life, or
(ii) to provide funds that the beneficiary of the policy will likely require, or
compensation for loss that the beneficiary is likely to suffer, in respect of a
business undertaking in the event of and as a result of the death, injury, illness,
disability or incapacity of the deceased spouse;890
The exemptions were intended to, “recognize that people use life insurance to plan for certain
obligations on death such as to satisfy child support payments or for a company to weather the
unanticipated loss of an individual who is considered essential to the ongoing operation of the
business.”891
889

Division of Matrimonial Property on Death, supra note 837 at 96.

Matrimonial Property Act, RSA 2000, c M-8, s 7.1(2), as amended by Wills and Succession Act, SA
2010, c W-12.2s 117, repealed by Statutes Repeal Act, SA 2013, c S-19.3, s 28.
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Hierlmeier, supra note 800 at 10.
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In our view, life insurance policies purchased in order to satisfy a child or spousal support claim,
or any other debt, liability or obligation the deceased had during his or her lifetime, and policies
purchased to compensate for the loss of the deceased in respect of a business undertaking (ie.,
key person insurance) should be exempt from a calculation of family assets.
We note the possibility that some of the proceeds from a key person insurance policy may be
indirectly included in a division, where the policy is payable to a corporation in which the
deceased spouse owns shares. The shares will be included in a division with the elimination of
the business assets exemption, as we have proposed. Any value of the corporation attributable to
the life insurance payment may be thereby included in the division. For discussion purposes, we
ask whether the value of the deceased spouse’s ownership interest in a business which is
attributable to such insurance should be presumptively excluded.

Proposals for discussion:
Family property legislation should provide that, where one spouse or partner has
died, the full value of life insurance proceeds, less any contingent tax liabilities, paid
or payable to the surviving spouse or partner as a result of the death of the other
spouse or partner, will be included as a family asset.
Family property legislation should provide that, where one spouse or partner has
died, the portion of the cash surrender value of a life insurance policy on the life of
the deceased spouse or partner, paid or payable to a third party, corresponding to
the cohabitation of the parties, will be included as a family asset.
The legislation should presumptively exclude from an equal division life insurance
proceeds paid or payable to any person on the death of the deceased spouse, if the
purpose of the policy is to satisfy a child or spousal support claim, or any other debt,
liability or obligation the deceased had during his or her lifetime, or to compensate
for the loss of the deceased in respect of a business undertaking.
Public legal education materials should explain the treatment of life insurance under
the new legislation.
Questions for discussion:
Should the legislation expressly permit a spouse or partner to indicate in writing that
upon his or her death the surviving spouse or partner shall receive life insurance
proceeds as well as a division of family property?
Should the legislation presumptively exclude from division the value of any
ownership interest of the deceased spouse or partner in a business which is
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attributable to a key person life insurance policy?

11.3.2.2.

Other Property Passing Outside of the Estate to the Surviving Spouse

In Manitoba, a surviving spouse, registered domestic partner, or common law partner is not
required to account for the value of any property passing to him or her outside of the estate of
the deceased, as a result of the death of the deceased. This includes life insurance proceeds,
beneficiary designations, and property received by way of rights of survivorship. 892 The
exclusion arose out of a concern that “elderly women, who already form a disproportionate
portion of Canada’s poor, would be further harmed by the proposed after-death marital property
equalization regime.”893
The Alberta Law Reform Institute recommended that death benefits and joint property that pass
outside of the estate of the deceased should be subject to a presumptive equal division. Noting
that joint property, pensions, annuities, registered retirement savings plans, and registered
retirement income funds usually represent assets of significant value, the ALRI argued that they
should be included in the accounting if the principle of equal sharing of property acquired
during marriage is to be upheld. The ALRI considered that allowing the surviving spouse to take
an undivided interest in property passing outside of the estate, plus one half of the matrimonial
property, would infringe testamentary capacity because it would remove such property from the
estate of the deceased spouse and frustrate whatever bequest he or she may have wanted to
make of it. As the ALRI commented, “The fact of death should not be an invitation to exclude
what would otherwise have been property available for distribution.”894
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CCSM, c F25, s 37:
The following assets of a surviving spouse or common-law partner are not subject to an
accounting for the purpose of an equalization of assets under this Part:
(a) an asset owned jointly with the deceased spouse or common-law partner where the
surviving spouse or common-law partner has a right of survivorship;
(b) life insurance payable on the death of the other spouse or common-law partner;
(c) a TFSA (tax-free savings account) as defined in the Income Tax Act (Canada),
retirement savings plan, retirement income fund or annuity, or a pension, retirement,
welfare or profit-sharing fund, trust, scheme, contract or arrangement for the benefit of
employees or former employees payable to the surviving spouse or common-law partner
on the death of the other spouse or common-law partner.

As per letter of March 29, 1996, from Joan MacPhail, QC, Director of the Family Law Branch,
Manitoba Justice to the Alberta Law Reform Institute. See Division of Matrimonial Property on Death,
supra note 837 at 89-90.
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Division of Matrimonial Property on Death, ibid at 93-94.
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The Ontario Family Law Act was amended in 2009 to require that, where the surviving spouse
has elected to take an equalization, the value of proceeds of life insurance policies, death and
survivor benefits, and rights of survivorship which he or she has received will count towards his
or her entitlement to equalization.895 The amendments were passed in order to address the
perceived windfall of surviving spouses receiving both an equalization of net family property and
property received outside of the estate of the deceased, particularly real property held between
the spouses as joint tenants and joint bank and investment accounts having a right of
survivorship.896
We agree that the surviving spouse should have to account for the full value of property received
as a result of the death of the deceased spouse, less contingent tax liabilities, passing outside of
the deceased’s estate. As with proceeds from a life insurance policy, the surviving spouse may be
overcompensated and the deceased’s spouse’s other heirs disadvantaged by not accounting for
the full value of such property.

Proposal for discussion:
Family property legislation should provide that, where one spouse or partner has
died, any benefit, payment or other property, less any contingent tax liability, which
the surviving spouse or partner has received or will receive by right of survivorship or
otherwise as a result of the death of the other spouse or partner will be included as a
family asset.
Question for discussion:
Should the legislation expressly permit a spouse or partner to indicate in writing that
upon his or her death the surviving spouse or partner shall receive property passing
outside his or her estate, as well as a division of family property?

11.3.2.3.

Property Other than Life Insurance Proceeds Passing to Third Parties

The abandoned amendments to the Alberta Matrimonial Property Act would have seen assets
that pass outside of the estate of the deceased spouse to third parties treated as matrimonial
property for the purpose of calculating – although not satisfying – a matrimonial property
order. Specifically, the following property, inter alia, would be deemed to be property of the
deceased for the purpose of a matrimonial property division:

895

Family Law Act, RSO 1990, c F.3, s 6(7).

For a discussion see Barry S Corbin, “Fairness in Matrimonial Property Equalization on Death” (20082009) 28 Est Tr & Pensions J 215.
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(a) the market value of any gift mortis causa given by the deceased spouse to a person
other than the surviving spouse;
(b) property that, immediately before the deceased spouse’s death, was held jointly with
a right of survivorship by the deceased spouse and a person other than the surviving
spouse, to the extent of the deceased spouse’s beneficial interest in the property at the
time of the death;
(c) any property that a person other than the surviving spouse or the estate received or is
entitled to receive under a plan as defined in, or prescribed in regulations under, section
71 of the Wills and Succession Act on the death of the deceased spouse, unless the
surviving spouse waived any entitlement under the plan; ... 897
These assets would have been included for purposes of calculating the value of the surviving
spouse’s matrimonial property entitlement, even though the assets themselves might not have
been available to satisfy the order.898 Only where property transferred to a third party fell within
section 10 of the Act (transfers for insufficient consideration to defeat a matrimonial claim) or
where there was “some other argument to bring the assets back into the estate” 899 would the
assets in question have been themselves available to satisfy the matrimonial property claim.
In consultations held before the amendments were brought into force, practitioners expressed
concerns about including property passing to a third party by way of a beneficiary designation in
a matrimonial property calculation:
Discussions about life insurance led participants to raise questions about designations in
general, and whether they should be included in the matrimonial property calculation.
One major question was feasibility. Since designations flow outside of the estate, how
would lawyers know about all the designations of a deceased, let alone their values?
Moreover, assuming one could determine which designations existed, there would be
difficulty getting a financial institution to share information about these designations.
How would counsel obtain the authority to determine this information in order to
undertake a matrimonial property calculation.
The issue of fairness was also raised. Participants said they support achieving symmetry
of matrimonial property rights between divorce and death. However, the case of death
should not have give (sic) spouses better rights than they would have in the case of

Matrimonial Property Act, RSA 2000, c M-8, s 7.1(1), as amended by Wills and Succession Act, SA
2010, c W-12.2s 117, repealed by Statutes Repeal Act, SA 2013, c S-19.3, s 28. See Hierlmeier, supra note
800 at 8.
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Matrimonial Property Act, RSA 2000, c M-8, s 7.1(1), as amended by Wills and Succession Act, SA
2010, c W-12.2s 117, repealed by Statutes Repeal Act, SA 2013, c S-19.3, s 28., s 9(4).
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divorce. Including designations on death that are not included in divorce would have the
effect of unfairly enriching the surviving spouses’ rights.900
Like those discussed earlier, these amendments were repealed before they were brought into
force.
Our view is that the full value of property gifted or designated to third parties upon the death of
the deceased should be accounted for in a division. These include the value of gifts mortis causa,
the extent of the spouse’s beneficial interest in property held jointly with a third party, and
property in plans designated to third parties. Unlike the death benefit portion of life insurance
proceeds designated to third parties, there is no element of “windfall” caused by the death of the
deceased in this case.
Accounting for jointly held property which passes to a third party on the death of a spouse is
consistent with division upon separation or divorce - the spouse’s interest as joint tenant would
be included if the spouse were alive. On the other hand, including third party designations on
death may be inconsistent. But this is necessarily the case with death benefits, which have after
all been paid for, generally speaking, with assets that would otherwise have been available to the
family. There is simply a different financial reality on death, where a spouse has purchased life
insurance policies, or has designated property by way of pension plans and savings plans, than
there is at divorce or separation. Accounting for such property is also consistent with requiring
the surviving spouse to account for the value of property received outside of the estate of the
deceased, as we have proposed.
Accounting for the value of property designated to third parties may cause practical problems
for personal representatives. These problems should be addressed by family law disclosure
requirements and probate rules. For purposes of a family property claim upon the death of a
spouse, the rules should require disclosure by the estate and third parties of property, including
policies and plans held immediately prior to death.

Proposals for discussion:
Family property legislation should provide that, where one spouse or partner has
died, the value of any benefit, payment or other property, less any contingent tax
liability, which a third party has received or will receive by right of survivorship or
otherwise as a result of the death of the spouse or partner will be included as a family
asset for purposes of calculating the parties’ respective entitlements.
Family law disclosure rules and probate rules should require disclosure by the estate
of a deceased spouse or partner, and third parties, of any property, including policies
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Alberta Justice and Solicitor General, supra note 842 at 8.
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and plans held by the deceased spouse or partner immediately prior to death.

11.3.2.4.

Property Passing by way of an Order for Dependants’ Relief

Finally, unlike most family property legislation in Canada,901 the Matrimonial Property Act does
not address the priority of awards under dependants’ relief legislation and orders or agreements
for family property division. An award under the Testators’ Family Maintenance Act is property
that may pass to the surviving spouse upon the death of the other spouse, but not by will or
intestacy, and therefore not subject to section 12(4) of the Matrimonial Property Act.902 It will
be addressed, however, by our proposal to include in a division property passing to the surviving
spouse by reason of the death of the other spouse.
Practically speaking, both Acts impose limitation periods of six months from the date probate is
granted or administration of the estate. The Supreme Court of Canada has held that a division
New Brunswick’s Marital Property Act, s 4(10) provides: “The authority of a court under the Provision
for Dependants Act is subject to the rights of a surviving spouse to a division of marital property under
this section”; Saskatchewan’s The Family Property Act, SS 1997, c F-6.3, s 37 provides that nothing in the
Act affects the right of the surviving spouse to make an application pursuant to the Dependants’ Relief
Act, 1996, and applications under the two Acts may be joined. Alberta’s Matrimonial Property Act, RSA
2000, c M-8, s 18 contains a substantially similar provision; Manitoba’s Family Property Act, CCSM c
F25, s 41(1)(c) provides that an equalization payment has priority over an order of the court under the
Dependants’ Relief Act; in Ontario, the Family Law Act, RSO 1990, c F.3, s 6(12)(c) similarly provides
that an equalization payment takes priority over dependants’ relief in Ontario; however, in Ontario at
section 6(12)(c), and in the Northwest Territories and Nunavut, in the Family Law Act, SNWT (Nu) 1997,
c 18, s 37(10)(b)(ii) while a spouse’s entitlement has priority over dependants’ relief legislation, the
exception to this priority is an order made under that legislation against the deceased spouse's estate and
in favour of a child of the deceased spouse.
901

See Ray Adlington, “3.3 – Marital Property Legislation” in Atlantic Canada – Estate Administration
Manual (Carswell, WestlawNext) (accessed on 09 October 2014) at 4. Adlington offers the example of a
testator who is survived by a widow and three adult children of a former marriage. In his example, the
widow and testator owned the matrimonial home jointly, valued at $80,000 and the testator owned
investments worth $60,000. Adlington asks what would be the result if the testator left everything to the
three children and the wife brought both an Matrimonial Property Act and Testators’ Family
Maintenance Act application:
902

What if the wife owned the residence in her own name, or it was owned jointly by the spouses?
What if there was a will — that left everything to the children — and the wife successfully brought
an application under dependant relief legislation? The Court would rule that the husband had
made inadequate provision for his wife, and would award her some of the assets. As sole surviving
joint owner — or as a successful plaintiff under the dependants’ relief statute — she becomes
entitled to her husband’s interest in certain property. But these rights do not “arise on intestacy or
by will”, as the statute states. What does ss. 12(4) of the Matrimonial Property Act do for a
spouse in the circumstances?
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under the Matrimonial Property Act must be carried out first.903 This in mind, we can expect
the court to use its discretion to ensure that any further order above and beyond the
Matrimonial Property Act division will make adequate provision for the proper maintenance
and support of the surviving spouse.904
In Ontario,905 the Northwest Territories and Nunavut,906 an order made under dependants’
relief legislation against the deceased spouse's estate and in favour of a child of the deceased
spouse may have priority over the surviving spouse’s family property entitlement.
In our view, family property legislation should affirm the priority of a family property division
over a dependants’ relief award. We do not agree that an exception should be made for
dependents relief awards made in favour of a child of the deceased spouse. It is more
appropriate that the priority of an order made under dependants’ relief legislation in favour of a
minor child of the deceased be determined in reference to the share of the deceased’s estate
only.

Proposal for discussion:
An award or agreement for a family property division in favour of a surviving spouse
or registered domestic partner should take priority over an award made under
dependants’ relief legislation.

903

Tataryn, supra. See Casavechia v Casavechia Estate, 2015 NSSC 119 at paras 11-13.

904

Testators’ Family Maintenance Act, s 3(1).

905

Family Law Act, RSO, c F.3, s 6(12).

906

Family Law Act, SNWT (Nu) 1997, c 18, s 37(10)(b)(ii).
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12. CONFLICT OF LAWS
12.1. Territorial Jurisdiction
In Nova Scotia, territorial jurisdiction or “competence” over matrimonial property actions is
governed by the Court Jurisdiction and Proceedings Transfer Act.907 The Court Jurisdiction
and Proceedings Transfer Act is modelled on the Uniform Court Jurisdiction and Proceedings
Transfer Act adopted by the Uniform Law Conference of Canada in 1994. It provides for
territorial competence in three situations: where the defendant is ordinarily resident in Nova
Scotia; where the defendant consents or is deemed to have consented (ie., submitted) to the
jurisdiction of the Nova Scotia court; or where there is a real and substantial connection
between the forum and the facts upon which the proceedings are based.908 The Nova Scotia
court is precluded from trying an action for a claim of title or trespass where the land is situated
in another jurisdiction.909
Where there is no territorial competence a court may nonetheless hear a matter on the basis of
“forum of necessity”.910
A court which has territorial competence may refuse to exercise jurisdiction on the basis that
another court is the more appropriate forum (ie., forum non conveniens).911 The Court
Jurisdiction and Proceedings Transfer Act sets out a number of factors that the court must
consider in making this assessment, including the comparative convenience and expense for the
parties, the law to be applied, the desirability of avoiding a multiplicity of legal proceedings, the
desirability of avoiding conflicting decisions, the eventual enforcement of a judgment, and the
fair and efficient working of the Canadian legal system as a whole.912

907

SNS 2003, c 2 (2nd Sess).

The Court Jurisdiction and Proceedings Transfer Act presumes a real and substantial connection in a
number of circumstances which are set out at section 11. Among these are where real or personal property
in question is located in Nova Scotia. Vaughan Black notes that the Court Jurisdiction and Proceedings
Transfer Act does not provide for jurisdiction on the basis that the defendant was served while the
defendant was in the jurisdiction – the old common law rule for taking jurisdiction. See Vaughan Black,
“Choice of Law and Territorial Jurisdiction of Courts in Family Matters” (2013) 32 CFLQ 53 at 59.
908

909

See British South Africa Co v Companhia de Mocambique, [1893] AC 602 (HL).

Section 7 of the Nova Scotia Court Jurisdiction and Proceedings Transfer Act permits a court to hear a
proceeding where there is no court outside Nova Scotia in which the plaintiff can commence the
proceeding; and b. the commencement of the proceeding in a court outside of Nova Scotia cannot be
reasonably required.
910

911

Court Jurisdiction and Proceedings Transfer Act, s 12(1).

912

Ibid, s 12(2).
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In 1997, the Uniform Law Conference of Canada adopted the Uniform Jurisdiction and Choice
of Law Rules in Domestic Property Proceedings Act (the “Uniform Act”). It incorporates
substantially the rules for territorial competence from the Uniform Court Jurisdiction and
Proceedings Transfer Act, modified slightly for the purposes of family property proceedings.
British Columbia was the first, and to date only, province to adopt substantially similar
provisions to those contained in the Uniform Act. The Family Law Act sets out the terms of
territorial jurisdiction of the court hearing an application for a division of property. 913 The
Family Law Act also sets out the factors that a court may consider in declining to take
jurisdiction over a matter.914 The factors for declining jurisdiction are substantially the same as
those contained in the Uniform Act, except that the Family Law Act adds the possibility of
declining jurisdiction on the basis of “any other circumstances the court considers relevant.”915
Section 106(3) of the Family Law Act sets out the factors that will presumptively establish a
substantial and real connection for the purposes of a British Columbia court taking jurisdiction
in a family property application on substantially the same terms as the Uniform Act:
(3) For the purposes of subsection (2)(d), a real and substantial connection is presumed
to exist if one or more of the following apply:
(a) property that is the subject of the proceeding is located in British Columbia;
(b) the most recent common habitual residence of the spouses was in British
Columbia;
(c) a notice of family claim with respect to the spouses has been issued under
the Divorce Act (Canada) in British Columbia.916
Family Law Act, SBC 2011, c 25, s 106. Vaughan Black, “Choice of Law and Territorial Jurisdiction of
Courts in Family Matters” (2013) 32 CFLQ 53 at 57. Black sets out four factors from the Court
Jurisdiction and Proceedings Transfer Act which will presume a real and substantial connection that he
says are most pertinent to intra-familial disputes:
913

1. is brought to enforce, assert, declare or determine proprietary or possessory rights in property
in the province;
2. concerns restitutionary obligations that, to a substantial extent, arose in the province;
3. is for the determination of the personal status of a person ordinarily resident in the province;
4. concerns contractual obligations that were, to a substantial extent, to be performed in the
province or were, by the contract’s express terms, to be governed by the law of the province.
914

Section 106(5)(2).

915

Section 106(5)(2)(g).

916

Section 106(3) substantially adopts the Uniform Act provision:
X.4. Without limiting the right of the plaintiff to prove other circumstances that constitute a real
and substantial connection between [enacting province or territory] and the facts on which a
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It may be useful to expressly provide that a court will have jurisdiction over a matrimonial
property division where a notice has been issued under the Divorce Act, to ensure clarity and
certainty particularly with respect to the interaction between the two acts. Section 3(1) of the
Divorce Act sets out the jurisdiction of courts hearing an application for divorce:
3 (1) A court in a province has jurisdiction to hear and determine a divorce proceeding if
either spouse has been ordinarily resident in the province for at least one year
immediately preceding the commencement of the proceeding.
On the other hand, as Vaughan Black points out, even in provinces where family property
legislation does not contain a provision such as British Columbia’s, courts that have jurisdiction
over a divorce proceeding pursuant to section 3 of the Divorce Act will take jurisdiction over the
matrimonial property claim in any event.917

Proposal for discussion:
Family property legislation should reproduce the provisions from the Court
Jurisdiction and Proceedings Transfer Act for the territorial jurisdiction of superior
courts, including the factors to consider in declining jurisdiction.
Family property legislation should provide that a real and substantial connection to
the proceeding shall be presumed where:
(a) property that is the subject of the proceeding is located in Nova Scotia;
(b) the last common habitual residence of the plaintiff and the defendant was
in Nova Scotia;
(c) the habitual residences of both the plaintiff and the defendant

domestic property proceeding is based, a real and substantial connection between [enacting
province or territory] and those facts is presumed to exist if
(a) the domestic property that is the subject matter of the domestic property proceeding
is located in [enacting province or territory],
(b) the last common habitual residence of the plaintiff and defendant was in [enacting
province or territory],
(c) the habitual residences of both the plaintiff and the defendant when the proceedings
are commenced are in [enacting province or territory]
(d) a petition with respect to the marriage of the plaintiff and defendant has been validly
issued under the Divorce Act in [enacting province or territory].
917

Black, supra note 913 at 64.
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when the proceedings are commenced are in Nova Scotia; or,
(d) a petition with respect to the marriage of the plaintiff and defendant has
been validly issued under the Divorce Act (Canada) in Nova Scotia.918
The legislation should permit the court to decline jurisdiction on the basis of “any
other circumstances the court considers relevant”.
Question for discussion:
Are there other factors which should presumptively ground a real and substantial
connection for the purpose of assuming territorial competence?

12.1.1.

Remedies

Questions of territorial competence are distinct from but related to questions of recognition and
enforcement of judgments. The common law rules around recognition and enforcement of
foreign judgments are based on the type of property involved and hence the type of orders at
issue. For example, in the case of Duke v. Andler,919 the Supreme Court of Canada held that
foreign judgments concerning local immovables would not be recognized. More recent cases
decided by the Supreme Court of Canada have held that both pecuniary and non-pecuniary
judgments issued by Canadian courts wherever situated should be recognized and enforced in

918

Section 106(3) substantially adopts the Uniform Act provision:
X.4. Without limiting the right of the plaintiff to prove other circumstances that constitute a real
and substantial connection between [enacting province or territory] and the facts on which a
domestic property proceeding is based, a real and substantial connection between [enacting
province or territory] and those facts is presumed to exist if
(a) the domestic property that is the subject matter of the domestic property proceeding
is located in [enacting province or territory],
(b) the last common habitual residence of the plaintiff and defendant was in [enacting
province or territory],
(c) the habitual residences of both the plaintiff and the defendant when the proceedings
are commenced are in [enacting province or territory]
(d) a petition with respect to the marriage of the plaintiff and defendant has been validly
issued under the Divorce Act in [enacting province or territory].

919

[1932] SCR 734, 4 DLR 529.
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Canada if they meet certain criteria.920 However, these cases have not overturned the restriction
from Duke with regard to judgments concerning real property.921
Importantly, in Morguard Investments Ltd. v. De Savoye,922 the Supreme Court of Canada held
that within Canada, judgments must be recognized by any jurisdiction if the court finds that the
issuing jurisdiction had a real and substantial connection to the action. The Morguard decision
provided the impetus for the creation of the Uniform Enforcement of Canadian Judgments and
Decrees Act by the Uniform Law Conference of Canada. Nova Scotia adopted substantially
similar legislation in 2001, titled the Enforcement of Canadian Judgments and Decrees Act.923
The Enforcement of Canadian Judgments and Decrees Act allows registration of judgments for
the purposes of recognition and enforcement simply on the basis that the judgment originates in
Canada. The definition of Canadian judgment in the Enforcement of Canadian Judgments and
Decrees Act is as follows:
"Canadian judgment" means a judgment, decree or order made in a civil proceeding by a
court of a province or territory of Canada other than the Province
(i) that requires a person to pay money, including an order for the payment of
money that is made in the exercise of a judicial function by a tribunal of a
province or territory of Canada other than the Province and that is enforceable as
a judgment of the superior court of unlimited trial jurisdiction in that province or
territory,
(ii) under which a person is required to do or not do an act or thing, or
(iii) that declares rights, obligations or status in relation to a person or thing, 924
This excludes orders for maintenance, payment of fines, care, control or welfare of a minor,
anything other than the payment of money if issued by a tribunal, and a grant of probate or
letters of administration.925 It does not expressly exclude judgments concerning real property,
and indeed includes judgments with respect to ‘things’. It is arguable that the position in Duke v.
Andler has been overridden in the Enforcement of Canadian Judgments and Decrees Act as far
See Hunt v T&N plc, [1993] 4 SCR 289, 109 DLR (4th) 16; Morguard Investments Ltd v De Savoye
(1990), 76 DLR (4th) 256.
920

For a discussion see, Elizabeth Edinger, “Is Duke v. Andler Still Good Law in Common Law Canada?”
(2011) 51 Can Bus LJ 52.
921

922

(1990), 76 DLR (4th) 256.

923

SNS 2001, c 30.

924

Section 2(aa).

925

Sections 2(aa)(iv) to (viii).
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as Canadian judgments are concerned, but this has not been decided definitively by the
courts.926
In this context the question is how a court should effect a division of property where some
property subject to division is located outside Nova Scotia. Section 22(3) of the Act provides
that:
Notwithstanding subsection (2), where the law of the Province governs the division of
assets, the value of the immoveable [immovable] property wherever situated may be
taken into consideration for the purposes of a division of assets.927
In the case of Gomez-Morales928 the Nova Scotia Court of Appeal upheld the decision of the trial
judge to divide the value of an apartment building in Ontario. While the common law rule
prevents courts from affecting ownership or title of foreign immovables, Hallett J.A. held that
the court could consider the value of such immovables:
In my opinion, the intention of the Legislature of this province is clear: a court may take
into consideration for the purpose of a division of assets the value of immovable property
wherever situate. No argument has been made before us that the law of the province
does not govern the division of assets between the spouses. They were residing in the
province at the time of separation. Therefore, the learned trial Judge was not in error in
considering the value of the Laval Street property in Ottawa, Ontario, in determining
what was an appropriate division of assets. Subsection 3 clearly refers to the division of
assets and is not limited to the division of matrimonial assets.929
The Uniform Act provides that a court with territorial competence can dispose of all issues
relating to ownership and division of domestic property. The Uniform Act expands upon the
remedial provision of section 22(3) of the Matrimonial Property Act.930 In particular, it sets out
the alternatives open to the court in dealing with matrimonial property cases where some
property is outside the court’s jurisdiction:
While it has not been decided yet, the dicta of some decisions seem to indicate that the Enforcement of
Canadian Judgments and Decrees Act and even the Court Jurisdiction and Proceedings Transfer Act
may provide judges with the power to enforce orders dealing with title to immovable property. See for
example, the British Columbia case of Monteiro v Monteiro, 2015 BCSC 1543, para 31, where the court
noted that in having territorial competence pursuant to the Court Jurisdiction and Proceedings Transfer
Act, the court also had jurisdiction to enforce a foreign order dealing with real estate in the province. It is
noteworthy that British Columbia’s Court Jurisdiction and Proceedings Transfer Act is substantially
similar to Nova Scotia’s.
926

927

RSNS 1989, c 275, s 22.

928

Gomez-Morales v Gomez-Morales (1990), 100 NSR (2d) 137, 30 RFL (3d) 426.

929

Ibid at para 21.

930

Section x.9.(1).
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X.9. (1) A court with territorial competence to entertain a proceeding relating to domestic
property may dispose of all issues relating to ownership and division of the domestic
property.
(2) Where the court has territorial competence to entertain a proceeding relating to
domestic property, some of which is located outside [enacting province or territory], the
court may
(a) reapportion entitlement to domestic property within [enacting province or
territory] to compensate for rights in domestic property located outside [enacting
province or territory],
(b) order the party who has legal title to domestic property located outside
[enacting province or territory] to pay compensation to the other party in lieu of
division,
(c) make an order in connection with domestic property located outside of
[enacting province or territory] that is enforceable against the party that owns the
domestic property, including an order preserving the domestic property,
respecting possession of the domestic property or requiring the owner to convey
or charge all or part of the owner's interest in it to the other party, or
(d) if the internal law of the territory in which the domestic property is located
allows for the recognition and enforcement of an order for non-monetary relief
made by a court of another territory, make an order for non-monetary relief.
We propose that family property legislation in Nova Scotia should adopt the Uniform Act’s
provisions regarding recognition and enforcement of division orders. It will be helpful to
expressly provide for the various methods by which the court may deal with a division where
some property is in another jurisdiction. It will encourage clarity and consistency with other
jurisdictions. Setting out these alternatives may also assist parties in coming to their own family
property settlements.
The provisions of the Uniform Act that address recognition and enforcement of family property
orders made by courts with territorial competence leave open the possibility that where another
jurisdiction does allow for the recognition and enforcement of foreign orders dealing with title to
land, the court may make such an order.931 This provision may be especially important where
the option is available and where the other alternatives fail to adequately compensate for the
value of the foreign property.

931

X.9.(2)(d).
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Proposals for discussion:
Family property legislation should provide that where a court has territorial
competence to entertain a proceeding relating to family property, some of which is
located outside of Nova Scotia, the court may:
a) reapportion entitlement to family property within Nova Scotia to
compensate for rights in family property located outside Nova Scotia,
b) order the party who has legal title to family property located outside Nova
Scotia to pay compensation to the other party in lieu of division,
c) make an order in connection with family property located outside of Nova
Scotia that is enforceable against the party that owns the family property,
including an order preserving the property, respecting possession of the
property or requiring the owner to convey or charge all or part of the owner's
interest in it to the other party, or
d) if the internal law of the territory in which the family property is located
allows for the recognition and enforcement of an order for non-monetary
relief made by a court of another territory, make an order for non-monetary
relief.

12.2. Choice of Law and Family Property Proceedings
12.2.1.

The “Proper Law” of the Marriage

The question of which territory’s law will determine the division of family property is governed
by “choice of law” rules. These may arise from statute, common law, and choice of law
provisions in private instruments. Section 22(1) of the Matrimonial Property Act provides a
statutory choice of law rule:
(1) The division of matrimonial assets and the ownership of moveable property as
between spouses, wherever situated, are governed by the law of the place where both
spouses had their last common habitual residence or, where there is no such residence,
by the law of the Province.
The “last common habitual residence” guides division of matrimonial assets and ownership of
moveable property. Ownership of real (“immoveable”) property is determined by the law of the
jurisdiction in which the property is located, although the court may consider and divide the
value of the property.932
932

See ss 22(2) and (3).
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A statutory last common habitual residence rule solves certain problems that occurred under the
common law rule of domicile, which establishes an individual’s personal law.933 A person’s
domicile could be determined by his or her “domicile of origin” (domicile at birth), “domicile of
choice” (the intention to remain in a jurisdiction indefinitely) or “domicile of dependency”.934
Domicile of dependency, or ascribing to that person the domicile of the person on whom he or
she is dependent, is applied to persons who are found not to have legal capacity, including
minors, persons without legal capacity due to a disability and to married women under the
common law.935
The use of a last common habitual residence rule instead of the common law rules of domicile
removes the discriminatory aspects of the domicile rule – particularly the domicile of
dependency aspect of the rule – and assures that the mutual expectations of the parties are
better accounted for. As Vaughan Black has commented:
[S]ince the residence must have been a common one, the problem of the husband
unilaterally changing the law governing the spouses’ property rights inter se by simply
changing his domicile is eliminated. Yet, since the matrimonial property regime can shift
when the spouses move together, they will not have their rights determined by the law of
a jurisdiction with which they have long lost contact.936
The Uniform Act sets out the following criteria for the “proper law of the marriage” - that is, the
choice of law rule in matrimonial property proceedings:
Choice of Law Rules: Proper Law of the Marriage
X.8. (1) Subject to sections X.6 and X.7, substantive rights of the plaintiff and defendant
in a domestic property proceeding are determined by the internal law of the territory
where the parties had their last common habitual residence.
(2) If the territory selected by the application of subsection (1) is located outside Canada
and is not the territory most closely associated with the marriage, the substantive rights
of the plaintiff and defendant in a domestic property proceeding are determined by the
internal law of the territory that is most closely associated with the marriage.

933

Stephen GA Pitel & Nicholas S Rafferty, Conflict of Laws (Toronto: Irwin Law Inc, 2010) at 10.

934

Ibid.

For example, pursuant to the domicile of dependency, a married woman’s domicile would be that of
her husband. Ibid at 17-19.
935

See Black, supra note 913 at 77. See also Annalise Acorn, “Gender Discrimination in the Common Law
of Domicile and the Application of the Canadian Charter of Rights and Freedoms” (1991) 29 Osgoode Hall
LJ 419.
936

258

Discussion Paper: Division of Family Prope rty

May 2016

(3) If there is no place where the parties had a common habitual residence, substantive
rights of the plaintiff and defendant in a domestic property proceeding must be
determined by the internal law of the territory where the plaintiff last habitually resided.
In other words, the Uniform Act provides an exception to the last common habitual residence
rule, where the last common habitual residence is outside Canada and another territory has a
closer connection to the marriage. The ULCC reasoned that moving a common residence to
another jurisdiction within a federation like Canada does not involve transitioning to a vastly
different legal system. By contrast, moving to another country - for example, to teach English might do so and in that case the choice of law should take care to ensure that the laws applicable
to the division of property are those of the jurisdiction most closely connected to the
relationship.937 In its 1998 report on the Uniform Act, the British Columbia Law Institute
recommended the adoption of this exception, commenting:
A consideration of the connections between the territory and the marital relationship
could do much to help the court decide which is the best forum for hearing the dispute
and the most appropriate law to be applied. Allowing the court to examine this
connection would do much to harmonize conflict of law rules with the Family Relations
Act.938
We agree that for purposes of family property division where the couple’s last common habitual
residence is not within Canada the legislation should apply the law of the territory which is most
closely connected to the relationship. This allows the court to take account of the fact that
despite locating their common residence in a nation outside Canada, even for a long time, the
couple may have little connection to, and may not necessarily agree with, the legal principles
and norms of that territory. In our view this approach will be generally consistent with a
couple’s reasonable expectations as to how their family property will be divided.
12.2.2.

Renvoi

Renvoi (meaning “to send back”) refers to a potential “catch-22” situation where the private
international law rules of jurisdiction A provide that the law of jurisdiction B applies, whereas
the private international law rules of jurisdiction B provide that the law of jurisdiction A, or a
third jurisdiction, will apply.
The Uniform Act prevents the operation of renvoi by providing that the “substantive rights of
the plaintiff and defendant in a domestic property proceeding are determined by the internal

937

Uniform Act, s 8 (2) (“Commentary”).

British Columbia Law Institute, The Need for Uniform Jurisdiction and Choice of Law Rules in
Domestic Property Proceedings (Vancouver: BCLI, 1998) at 5, online: <http://www.bcli.org/sites/
default/files/uclrdpp.pdf>. These recommendations were made with regard to the province’s former
matrimonial property legislation, the Family Relations Act, RSBC 1996, c 128.
938
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law of the territory where the parties had their last common habitual residence.”939 Since only
the internal law of the territory applies, private international law rules of the territory are
excluded, thereby preventing renvoi.
The Matrimonial Property Act does not expressly prevent renvoi. In the case of Vladi v.
Vladi,940 two Iranian nationals who had resided in West Germany before immigrating to Canada
were applying for a division of property in Nova Scotia. The Nova Scotia court had territorial
jurisdiction and next had to determine the applicable choice of law. Justice Burchell made the
following comment:
If a local rule (such as Section 22 of the Matrimonial Property Act of Nova Scotia)
imports foreign rules and they, in turn, invoke the law of a third jurisdiction, the
reference to the law of the third jurisdiction is called renvoi or remission. In some
Canadian statutes such a further reference is precluded by a stipulation that it is only the
"internal" foreign law that is to be applied. Section 22 of the Nova Scotia Act, however,
does not specify that it is the "internal" law of the place of last common habitual
residence that is to govern a division of matrimonial assets. The possibility of renvoi is
thus left open and it can be argued that Section 22 imports both the internal and external
law of West Germany including, in this case, the provisions of Iranian law that a West
German court would adopt as applicable to Mr. and Mrs. Vladi as Iranian nationals in
accordance with an existing German/Iranian treaty, and on general principles
recognized under West German law.941
The court in Vladi refused to give effect to the ‘external’ law of West Germany which would see
the law of Iran applied to the division of property, however. The matrimonial property law of
Iran at that time would have seen Mrs. Vladi receive only a nominal gift of property. The Court
held that it was against public policy to apply the law of Iran, and applied the law of West
Germany as it applied to the division of matrimonial property.942
Leaving the possibility of renvoi open raises concerns of uncertainty and complexity of
proceedings. Determining which law to apply may require a potentially complex and costly
litigation, as spouses lead evidence as to the private international law rules of jurisdiction B, and
potentially as to the substantive family property rules of jurisdiction C. Eliminating renvoi
939

Uniform Act, s X.8.(1).

940

Vladi v Vladi (1987), 79 NSR (2d) 356 (TD).

941

Ibid.

Ibid. The court did apply Nova Scotia law, however, and in particular section 18 of the Matrimonial
Property Act, for purposes of dealing with the husband’s business assets, which Burchell J found should
not be included; paras 42-44. Under West German internal law there was no presumptive exclusion of
business assets, however, Burchell J held that section 22 of the Matrimonial Property Act only applied to
matrimonial assets, the definition of which excludes business assets.
942
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would provide for a more certain, more direct determination of which law applies, as it will
always be the substantive law of the territory where the couple had their last common habitual
residence or which is most closely connected to the relationship, as we have proposed. It ensures
that the law applied has the closest connection to the parties’ relationship and therefore most
likely accords with their expectations as to family property division. As one commentator has
noted, allowing the private international law rules of the territory most closely connected to oust
its own law in favour of another is counter to this goal.943
On the other hand, eliminating the possibility of renvoi is to some extent an unprincipled
approach to conflicts of laws problems.944 The legislation will artificially restrict the scope of the
laws of the foreign jurisdiction found to be the proper law of the relationship, solely because a
Nova Scotia court has taken jurisdiction. It may be argued that this unduly conflates territorial
competence and the proper law of the relationship. Finally, it may be that the private
international law rules of the territory of the couple’s last common habitual residence or most
closely associated with the relationship are the ones that the couple expected would apply.
In our view, a central goal of reform is the simplification of family property laws and the
elimination of undue expense for the parties. We are persuaded that the legislation should
prevent the operation of renvoi, to ensure that the substantive family property law of the
territory where the couple had its last common habitual relationship, or which is most closely
connected to the relationship, should govern.
12.2.3.

A Single Choice of Law Rule for Family Property

The Uniform Act provides a single choice of law rule for all “domestic property”. The Uniform
Act defines “domestic property” as, “real property or personal property wherever located owned
by the plaintiff or defendant separately or as co-owners and acquired by them before or during
their marriage”.945
By contrast, the Matrimonial Property Act provides that, unlike the ownership of personal
property, the ownership of real (“immovable”) property shall be governed by the law of the
territory where the property is situated.
A different choice of law rule for immovable and movable property may raise inconsistencies
and foster multiple proceedings in determining a final division of property. The British
Columbia Law Institute has noted that the common law distinction between movable and
immovable property means that “it is possible, under the common law, that a house and a motor
home purchased at the same time and in the same province would be divided according to
See David Alexander Hughes, “The Insolubility of Renvoi and Its Consequences” (2010) 6 J of Priv Int
L 195 at 205-206.
943
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Ibid at 198.

945

Section X.1.(1).

261

Discussion Paper: Division of Family Prope rty

May 2016

different laws”.946 Furthermore, as Vaughan Black points out, the lex situs rule may introduce
the law of a jurisdiction with which the property owner has little connection.947
In our view the legislation should clearly stipulate a single choice of law rule for real and
personal property.
The definition of “domestic property” in the Uniform Act refers to matrimonial property,
whereas section 22(1) of the Matrimonial Property Act refers to “The division of matrimonial
assets”. On a strict interpretation of section 22(1), then, the court may not divide nonmatrimonial assets according to the law of the couple’s last habitual residence. In our view new
family property legislation should adopt the more comprehensive terminology of family
property in the conflict of law provisions, in order to make clear that the court may divide nonmatrimonial assets according to the same laws applicable to family assets, where appropriate.
12.2.4.

Property Subject to Community of Property Regime

The Uniform Act addresses any potential conflict between a community of property regime and
a deferred sharing regime such as that provided for by the Matrimonial Property Act:
X.7. Subject to section X.6 [choice of law rules: contract], if the internal law of the
territory in which the plaintiff and defendant first had a common habitual residence
during their marriage provides that some or all of their domestic property is held in a
regime of community of property, then regardless of a change of residence, their rights in
the domestic property that is subject to the regime of community of property on the
break up or termination of their marriage are determined by the internal law of that
territory.
The provision is meant to give effect to the “doctrine of immutability of original regime” and to
the distinction between family property rules in common law and civil law jurisdictions.948 In
civil law jurisdictions marital property is commonly held in a community of property, which
deems all property to be held jointly on marriage. By contrast, most common law jurisdictions
recognize a deferred sharing regime where spouses hold property separately and only deem
certain property to be shared equally at the end of marriage. Rules adopted by common law
jurisdictions tend look to the end of the marriage whereas rules adopted in civil law jurisdictions
look to the beginning of the relationship. The Uniform Act provides the following definition of
“regime of community property”:

British Columbia Law Institute, The Need for Uniform Jurisdiction and Choice of Law Rules in
Domestic Property Proceedings (Vancouver: BCLI, 1998) at 5, online: <http://www.bcli.org/sites/
default/files/uclrdpp.pdf>.
946

947

Vaughan Black, “Manitoba (Public Trustee) v. Dukelow Annotation” (1994) 4 ETR (2d) 2-6 at 5.

948

Uniform Act, s X.7, “comment”.
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X.1. (1) In this Part
"regime of community of property" means any regime of domestic property which is
imposed by law and which
(a) determines the extent to which each spouse has rights in and over all or
certain of the domestic property owned by the other spouse during the marriage,
and
(b) provides for the sharing of domestic property on the break up or termination
of their marriage and includes a regime of partnership of acquests, but does not
include
(c) a regime of separate property, or
(d) a regime under which rights in or with respect to domestic property are
deferred until, or after, the occurrence of an event signifying the break up or
termination of the marriage.
There are exceptions, however. The Commentary to the Uniform Act explains that in
jurisdictions such as Quebec where a couple can hold their property separately and partition
family patrimony at the end of the marriage, the rule would not apply to property held
separately outside of the community of property.
We propose that this provision should be adopted in Nova Scotia, to ensure that a couple whose
property was deemed to be held jointly on marriage has the law of community property applied
at the end of the relationship, regardless of whether their last common residence was in a
jurisdiction that applies the law of deferred sharing of family property. Knowing that they
married under a community of property regime may have affected the economic choices of the
spouses before marriage and going forward in the marriage and the legislation should respect
those expectations. This may be particularly important, for example, when the parties move to a
jurisdiction with a separate property regime and one spouse declares bankruptcy before a
matrimonial property division order is made. The non-bankrupt spouse’s interests will be
protected in the division despite the intervening bankruptcy.

Proposals for discussion:
Family property legislation should provide that:
(a) Where the spouses, registered domestic partners or common law partners
have made a domestic contract setting out a choice of law rule, the terms of
the contract will govern which territory’s laws apply to the division of family
property.
(b) Where the spouses or partners have not made a domestic contract as
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provided in (a), the substantive rights of the spouses or partners in a family
property proceeding will be determined by:
(i) the internal law of the territory where the parties had their last
common habitual residence;
(ii) if the parties’ last common habitual residence is located outside
Canada and is not the territory most closely associated with the
marriage or common law relationship, or registered domestic
partnership, the internal law of the territory that is most closely
associated with the marriage, common law relationship or registered
domestic partnership; or,
(iii) if there is no place where the parties had a common habitual
residence, the internal law of the territory where the plaintiff last
habitually resided.
The legislation should provide that subject to the terms of a domestic contract setting
out a choice of law rule, if the internal law of the territory in which the plaintiff and
defendant first had a common habitual residence during their marriage provides that
some or all of their family property is held in a regime of community of property,
then regardless of a change of residence, their rights in the family property that is
subject to the regime of community of property shall be determined by the law of that
territory.

12.2.5.

Choice of Law and Domestic Contracts

The Matrimonial Property Act does not specifically address the choice of law in the case of
domestic contracts. The implication is that the proper law of the contract will apply unless the
agreement specifically references the law of another jurisdiction. Where the parties to the
contract have not specifically provided for a choice of law, the proper law of the contract is the
law of the place with which the contract has the closest and most real connection.949 However,
Imperial Life Assurance Co of Canada v Colmenares, [1967] SCR 443. At para 15 Ritchie J set out the
following factors to take into consideration in determining the proper law to be applied, quoting from
Cheshire on Private International Law, 7th ed, p 190:
949

The court must take into account, for instance, the following matters: the domicil and even the
residence of the parties; the national character of a corporation and the place where its principal
place of business is situated; the place where the contract is made and the place where it is to be
performed; the style in which the contract is drafted, as, for instance, whether the language is
appropriate to one system of law, but inappropriate to another; the fact that a certain stipulation
is valid under one law but void under another; ... the economic connexion of the contract with
some other transaction; ... the nature of the subject matter or its situs; the head office of an
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Nova Scotia’s courts have held that even where the law of another jurisdiction applies, the courts
may set aside the contract (in this case a consent order) on the basis that it is unconscionable.950
The Uniform Act modifies the proper law of the contract insofar as domestic contracts are
concerned. The Act provides:
X.6. (1) If the plaintiff and defendant entered into a contract, either before the formation
of, or during, their marriage, that specifies how domestic property is to be divided in the
event of the break up or termination of their marriage, their rights in domestic property
are determined by the contract.
(2) The contract referred to in subsection (1) is enforceable subject to the internal law of
the territory determined in accordance with [the proper law of the marriage].
[emphasis added]
In other words, the enforceability of any domestic contract will be subject to the internal law of
the jurisdiction which governs the division of the couple’s matrimonial property - i.e., the last
common habitual residence, except in a few cases.951 This means that where the proper law of
the relationship is Nova Scotia, regardless of the parties’ choice of law in the domestic contract,
under the Uniform Act it would not be enforceable if a term of the contract is found to be
“unconscionable, unduly harsh on one party or fraudulent”.952
However, where the proper law of the marriage is not Nova Scotia, a Nova Scotia court with
jurisdiction may have to enforce an agreement that by Nova Scotia standards would be
considered unduly harsh on one party. As we have seen, even where the proper law of the
relationship is not Nova Scotia law, if the Nova Scotia court has territorial competence, it may
refuse to enforce the domestic contract on the basis that it violates public policy. 953 But the
question is whether, where Nova Scotia’s family property legislation is not the proper law of the
relationship, and the contract does not specify that Nova Scotia law will govern, the Nova Scotia
court which has assumed jurisdiction over the matter should be permitted to refuse to enforce a
insurance company, whose activities range over many countries; and, in short, any other fact
which serves to localize the contract.
Walker v Walker (2003), 211 NSR (2d) 197. It is also noteworthy that the court applied section 22 to
determine the choice of law applicable to the contract and not the proper law of contract.
950

Uniform Act, ss X.6(2) and s X.8(1). The exceptions are where the last common habitual residence is
outside Canada and is not the territory most closely associated with the marriage - in which case the law
of the territory most closely associated with the marriage governs: s X.8(2) - and where there is no
common last habitual residence, in which case the law of the territory where the plaintiff last habitually
resided governs: s X.8(3).
951

952

Matrimonial Property Act, s 29.

953

E.g. Vladi v Vladi (1987), 79 NSR (2d) 356 (TD).
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term of the contract on the basis that it is unconscionable or unduly harsh, even though it does
not offend public policy. We pose that question for discussion below. Allowing such authority
may be perceived as paternalistic, interfering with the expectations of the parties or encroaching
on the sovereignty of another jurisdiction. On the other hand it may be more important to
ensure that judgments of Nova Scotia courts enforcing domestic contracts are in line with the
values of the province.
The question of validity, as opposed to enforceability is a separate consideration. The
commentary to the Uniform Act notes that the choice of law rule for domestic contracts does not
apply to the question of whether the contract was validly made. The commentary provides
rather that validity “would continue to be determined by the rules of private international law”,
including potentially the proper law of the contract. This means that the system of law with the
closest and most real connection to the contract would apply to determine the validity of the
contract.954
British Columbia’s new Family Law Act sets out the choice of law rules as they relate to
contracts on substantially the same basis as the Uniform Act:
(3) Subject to subsection (4), if spouses make an agreement respecting the division of
property or debt, the substantive rights of the spouses in a proceeding under this Part are
determined by the agreement.
(4) The enforcement of an agreement under subsection (3) is subject to any restriction
that the proper law of the relationship places on the ability of spouses to determine the
division of property or debt by agreement.955
In our view, family property legislation should provide that enforceability will be governed by
the proper law of the relationship. This will help to clarify that the prevailing consideration in
determining a choice of law for all purposes will be the connection of the marriage to the
territory as opposed to the connection of the contract to the territory.956 It should also better
reflect the expectation of the parties in most cases. A couple may make a domestic contract in
one jurisdiction but have lived out much of the marriage in another.

Uniform Law Conference of Canada, Jurisdiction and Choice of Law Rules in Domestic Property
Proceedings Act,.
954

955

Section 108.

In Ontario, the Family Law Act, RSO 1990, c F.3, s 58 provides that both the effect and validity of a
domestic contract is to be guided by the proper law of the contract. On the other hand, uncertainty has
arisen as cases have looked not to the proper law of contract in deciding the choice of law rule for
domestic contracts but rather to the system of law that governs the marital property rights: see Stark v
Stark (1990), 26 RFL (3d) 425, 71 DLR (4th) 626 (CA); Bosch v Bosch (1991), 6 OR (3d) 168, 36 RFL (3d)
302 (CA).
956
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We propose that the Uniform Act provisions with regard to domestic contracts should be
adopted; however, because it is more clearly limited to restrictions on enforceability with regard
to family property and debt we prefer the formulation of the second part of the provision as
provided for in the British Columbia Family Law Act.

Proposals for discussion:
Family property legislation should provide that if spouses, registered domestic partners
or common law partners make a domestic contract respecting the division of family
property or debt, the substantive rights of the spouses or common law partners
regarding the division of property and debt will be determined by the agreement.
The legislation should provide that the enforcement of a domestic contract is subject to
any restriction that the proper law of the relationship places on the ability of spouses or
partners to determine the division of family property or debt by agreement.
Question for discussion:
Should a Nova Scotia court which has assumed jurisdiction over a family property
proceeding be permitted to refuse to enforce a term of a domestic contract on the basis
that it is unconscionable or unduly harsh, even if Nova Scotia law is not the proper law of
the relationship?

12.3. Extra-jurisdictional Polygamous Marriages
In Canada, section 293 of the Criminal Code criminalizes polygamous marriages and “any kind
of conjugal union with more than one person at the same time”.957 The section was held to
infringe freedom of religion under section 2(b) the Charter, and the right to liberty under
section 7, but was found to be demonstrably justified in a free and democratic society under
section 1.958

In Re Section 293 of the Criminal Code of Canada, 2011 BCSC 1588, 28 BCLR (5th) 96, the court
interpreted the reference to ‘conjugal union’ to require the ceremonial formality of a marriage; it does not,
in other words, apply to multiple cohabitating partners.
957

958

Ibid.
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Nevertheless, private international law rules of marriage provide that polygamous marriages
that have been celebrated in a country in which polygamy is legal may be found to be valid in
Canada.959 Where a “potentially polygamous” marriage is found to be valid in Canada it can be
deemed to be converted into a monogamous marriage.960 Where a valid polygamous marriage is
“actually polygamous”, and not converted to a monogamous marriage coming within the
definition of “spouse” in either the Divorce Act or provincial family law acts, some provinces
have specifically provided in their family law legislation that these spouses can apply for relief
such as child support, spousal support and matrimonial property division.
Both Ontario’s and Yukon’s family property legislation extend the definition of “spouse” to
include parties to a marriage that has been found, according to private international law rules, to
be valid in Canada, although it is an actually or potentially polygamous marriage. Ontario’s
Family Law Act provides:
1(2) In the definition of “spouse”, a reference to marriage includes a marriage that is
actually or potentially polygamous, if it was celebrated in a jurisdiction whose system of
law recognizes it as valid.961
Yukon’s Family Property and Support Act defines spouse to include parties who are married to
each other “even though the marriage is actually or potentially polygamous if the marriage was
celebrated in a jurisdiction whose system of law recognizes the marriage as valid”.962
Express recognition of spouses to valid actual or potentially polygamous marriages in family
property legislation is in the interests of women and children to these marriages in particular.
Parties to a valid polygamous marriage are likely to be immigrants to Canada who may have less
access to the Canadian labour market. In a report commissioned by the Status of Women
Canada, researchers found that providing access for women in foreign, valid polygamous
marriages to a division of matrimonial property, as well as spousal support, provided important
protections for these women and their children on separation.963 As one of the writers of the
Report has more recently opined,

Private international law rules governing the validity of marriage provide that questions of essential
validity are governed by the lex domicilli. Once essential validity is determined then the lex loci
celebrationis governs the formalities necessary for the solemnization of marriage. Kaur v Ginder (1958),
13 DLR (2d) 465, 25 WWR 532 (BCSC).
959

960

Sara v Sara (1962), 38 WWR 143 (BCSC).

961

RSO 1990, c F.3, s 1(2).

962

Family Property and Support Act, RSY 2002, c 83, s 1 “spouse”.

Angela Campbell et al, Polygamy in Canada: Legal and Social Implications for Women and Children:
A Collection of Policy Research Papers (Ottawa: Status of Women Canada, 2005) online, Government of
Canada <http://publications.gc.ca/collections/Collection/SW21-132-2005E.pdf>.
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A legal response to polygamy that genuinely seeks gender equality and the protection of
women would do more than prosecute a handful of men ...
Instead, it would promote the recognition of polygamous unions if only to ensure that
spouses can claim and benefit from the property sharing and alimentary support
obligations that accompany monogamous partnerships.964
On the other hand, polygamous marriages have been found to be offensive to public policy in
Canada, and to entrench the subordination of women in these marriages.965 Recognizing family
property division rights will not formally validate such marriages, but may serve to legitimize
polygamous relationships in provincial law. Furthermore, although current Canadian
immigration rules make it unlikely that multiple spouses will be making multiple claims to the
same matrimonial property, extending the definition of spouse to plural marriages raises
questions of how the same family property may be distributed among multiple claimants.
Nevertheless, in our view the practical, real-life protection of spouses in polygamous marriages
is more compelling than any limited blow against polygamy that omitting spouses from such
protection might strike. The legislation should recognize such spouses’ entitlement to family
property division.
Proposal for discussion:
The definition of “spouse” should include reference to a marriage that is actually or
potentially polygamous, if it was celebrated in a jurisdiction whose system of law
recognizes it as valid.

Angela Campbell, “Polygamy Prosecutions a Mixed Blessing for Women,” The Globe and Mail (23 July
2015), online: <www.theglobeandmail.com>.
964

965

Re Section 293 of the Criminal Code of Canada.
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TRANSITION

The transition from the Matrimonial Property Act to new family property legislation raises
three key issues:
a) how the new provisions will apply to common law partners;
b) how the new law will affect applications begun under the old law; and,
c) how the new provisions will apply to domestic contracts formed before the new
legislation came into effect.
With regard to common law partners the new legislation will need to explicitly set out when
rights and obligations under the new legislation will apply. Should the rights and obligations
apply immediately to partners whose relationships have exceeded the prescribed duration
period, and therefore ‘crystallized’, before the new Act comes into force?
In our view it should. We have not found any jurisdiction which has ‘grandfathered’ older
common law relationships when family property legislation was extended to cover them.
Likewise, when the Matrimonial Property Act came into force spouses who were already
married were not excluded from its effect. It will be up to common law spouses who do not wish
to be bound by the new law to make arrangements - e.g., a cohabitation agreement - in the leadup to the new law.
There is also the issue of whether the new law or old will apply to applications begun, but not
concluded, before the new law comes into effect. In British Columbia, the new Family Law Act
provides that the old legislation will apply in the case of applications begun prior to the new law
by a married spouse.
But the new law does not address the issue with regard to common law couples. In particular, it
does not specify whether they may bring an application under the new law even though they
have separated prior to its coming into force, or whether an existing application may be in effect
converted to an application under the new law. This has led to some confusion. In particular, in
the case of Bressette v. Henderson,966 the trial judge noted the difficulty as follows:
122
The transition section under the FLA, s. 252, expressly continues proceedings
under the former Act, the Family Relations Act, so that the new Act does not apply to
those proceedings. But of course property claims between unmarried partners could not
be brought under the Family Relations Act, nor was the present proceeding such a claim.
123
Arguably, there is ambiguity in the drafting of the transition provisions of
the FLA as concerns property rights of unmarried spouses. The transition section does
966

2013 BCSC 1661, WDFL 5343.
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not expressly address what is to happen to proceedings between unmarried spouses
which are undetermined when the FLA comes into force: does the new law apply or
not?967
The Family Law Act limits the extent of the problem by requiring an application by a common
law partner to be made within two years after separation,968 but for those who had already
commenced an application, the issue of which law should apply remained unresolved.
The court in Bressette declined to decide the issue of whether the claimant was able to bring an
application under the new Act, on the basis that the court did not have the benefit of sufficient
argument on the point.969 The court decided the claim on an unjust enrichment analysis,
commenting that even if the new Act did apply the result would have been the same.970
In a subsequent decision, Meservy v. Field,971 Hyslop J. held that if the parties met the
definition of spouse in section 3 of the Family Law Act and they had brought their claim within
two years of separation pursuant to section 198 of the Act, then the provisions of the new Act
would apply.972
On the other hand, the Family Homes on Reserves and Matrimonial Interests or Rights Act
provides that the rights it affords with respect to lands and structures on reserve will be
available only if the spouses or common law partners were still living together up to the day that
the new law applied to the First Nation in question.973 Parties who separated before the new law
came into effect will not be entitled to family property rights under the new law, in other words.
In our view the new legislation should have limited retrospective effect. New family property
legislation in Nova Scotia should confirm that its provisions apply to parties who have qualified
as common law partners, whether before the Act came into force or after, as long as the claim is
brought within the applicable limitation period after separation. The transition provisions of the
Family Homes on Reserves and Matrimonial Interests or Rights Act have the benefit of
certainty, but they defeat the claim of someone who left a relationship before the new law came
into effect, even though the applicable limitation period has not run out. We have favoured
including common law spouses under the legislation on the same basis as married spouses, for
967

Ibid at paras 122-123.
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Family Law Act, s 198(2)(b).
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Bressette v Henderson, 2013 BCSC 1661, WDFL 5343 at para 130.
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Ibid at para 133.
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2013 BCSC 2378, BCWLD 1070.
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the most part, and the reasons for doing so apply whether the couple separated before or after
the new legislation comes into effect. We do not see a significant reliance interest that would
justify requiring a common law spouse who separated prior to the new law to be limited to a
claim for a common law remedy once the new legislation has come into effect.
The new legislation should, however, continue the application of the Matrimonial Property Act
to applications between married spouses or registered domestic partners begun under that Act that is, before the new law is brought into effect.
That leaves the question of whether the same approach should apply to common law partners
who have an existing claim under the common law (e.g., for unjust enrichment) in process when
the new law comes into effect. We pose that question for discussion below. There are procedural
difficulties in permitting a conversion: a claim pleaded on the basis of unjust enrichment will
likely require significant additional evidence and argument on both sides in order to be carried
forward under the new legislation. This raises concerns about delay and access to justice. But the
new legislation will offer significant protection to former common law partners - in particular a
presumptive equal division of family assets - as compared to the common law. We are concerned
that procedural concerns should not pre-empt an important evolution of the law’s protection.

Proposals for discussion:
Family property legislation should provide that unless spouses or registered domestic
partners agree otherwise, a proceeding respecting property division started under the
Matrimonial Property Act must be continued under the Matrimonial Property Act as
if the Matrimonial Property Act had not been repealed.
The new law should apply to common law partners or former common law partners
regardless of whether the relationship reached the qualifying conditions (e.g., two
years continuous cohabitation) or the parties separated prior to the new law coming
into effect.
The legislation should expressly confirm that a common law partner may make an
application under the new law, provided that the application is brought within the
applicable limitation period (24 months) following separation.
Question for discussion:
Should the legislation permit a common law partner to convert an application in
respect of family property brought under the common law (e.g., for unjust enrichment)
to an application for a statutory division of property under the new legislation?
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There is also the issue of how the new Act should apply to domestic contracts. If eligible
common law partners have made an agreement prior to the new law, which substantially
deviates from the protections afforded by the new Act, should one of them be able to bring an
application to challenge the enforceability of that domestic contract on the basis that its
provisions are unconscionable or unduly harsh, in light of the new law extending rights to a
presumptive equal division? In fact, the problem is not limited to common law partners, but also
arises with regard to married spouses and registered domestic partners who made agreements
prior to the new law which differ substantially from the new law’s provisions - e.g. with regard to
the presumptive equal division of (formerly excluded) business assets, or the presumptive
exclusion of (formerly included) pre-cohabitation values. In light of the new law, such
agreements may appear to be unduly harsh or unconscionable, even though they were not at the
time they were negotiated.
British Columbia’s Family Law Act provides that a proceeding to enforce an agreement as to
property division made before the new law came into effect must be started or continued
pursuant to the terms of the old law.974
We disagree with this approach, as applied to marriage contracts and cohabitation agreements.
Parties make agreements on the basis of the existing law - that is, in mind of what it already
gives them. If that baseline changes the agreement may well turn out to be unduly harsh, in light
of contemporary norms and the parties’ own expectations in relation to their respective baseline
entitlements. In that case the court should have discretion to intervene. We anticipate that
successful claims would be rare, since the party attacking the agreement would have to show
that the parties’ expectations had been seriously affected by the new law, to the point of
unconscionability or undue harshness.
We do not propose to apply the standards of the new law to separation agreements made before
the new law comes into effect. A separation agreement will be made at a time when spouses are
finally dividing their assets and separating permanently. Separation agreements are akin to
orders for family property division in this respect and should not be revisited on the basis of a
change in the law since it was made. Separation agreements made prior to the new law coming
into effect should be enforced according to the standards of the Matrimonial Property Act, or
the common law, as the case may be.

Proposals for discussion:
The legislation should not require that a proceeding concerning the enforcement of a
marriage contract or cohabitation agreement made prior to the new law coming into
effect must be started or continued under the former law.

974

Family Law Act, s 252(2)(a).
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The legislation should require that a proceeding concerning the enforcement of a
separation agreement made before the coming into force of the new legislation must be
started or continued under the former law.
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