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1 .  SUMMARY  
 

An enduring power of attorney is a legal document which many Nova Scotians rely on in 

order to protect their property and financial affairs, in case they become incapable of doing so 

on their own. In Nova Scotia the use of enduring powers of attorney is governed by the 

Powers of Attorney Act. 

 

A power of attorney appoints a person (the attorney) to help the maker of the power of 

attorney (the donor) manage property and finances. The attorney can make decisions, and 

enter into legal transactions on behalf of the donor. In legal terms the attorney is an agent of 

the donor - in other words, the actions of the attorney legally bind the donor. 

 

The terms of the power of attorney document define the attorney’s powers. A general power 

of attorney extends to all of the property of the donor. The attorney can spend the donor’s 

money, sell the donor’s property, invest the donor’s assets in a business, withdraw money 

from the donor’s bank account, and take on debt in the name of the donor. A limited power of 

attorney gives authority only with regard to some types of property or transactions. 

 

The attorney is in a position of trust, since his or her actions can legally bind the donor. 

Therefore, the attorney is subject to special duties called fiduciary duties. Chief among these 

is the duty of loyalty - a set of obligations that require the attorney to, among other things, 

obey the donor’s instructions, avoid conflicts of interest, refrain from making secret profits, 

and avoid using the donor’s property to benefit the attorney or a third party without the 

donor’s informed consent. The attorney is also subject to a duty to use reasonable care, a duty 

to account for the attorney’s activity, and a duty to keep the donor’s property separate from 

the property of the attorney or another person. The attorney may not delegate his or her 

authority to someone else, unless the power of attorney provides for it. 

 

An enduring power of attorney (“EPA”) is a power of attorney that, pursuant to the Powers of 

the Attorney Act, remains in effect - or “endures” - even though the donor has lost legal 

capacity. An EPA allows the donor to plan for a potential loss of capacity, by appointing 

someone else to continue to manage his or her property and affairs. By making an EPA which 

appoints a trusted person to act, the donor can avoid the need for a court order for 

guardianship. 

 

An EPA only appoints the attorney to act in regard to the donor’s property and financial 

affairs. In Nova Scotia a separate document, called a personal directive, deals with health 

care and personal care. 

 

Because an EPA confers the power to make decisions and act on behalf of the donor, who 

may be vulnerable because of mental incapacity or otherwise, it can be subject to abuse. An 

attorney can withdraw and spend the donor’s money, sell property, take on debts, make risky 

investments, and otherwise compromise the donor’s financial situation. The attorney’s legal 

duties compel her to act in the best interests of the donor, but those duties must be enforced. 
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The process of enforcing the donor’s rights where they have been breached by an attorney 

often requires a civil legal action - an expensive and time consuming undertaking. 

 

The Nova Scotia Powers of Attorney Act came into effect in 1988, and has been subject to 

only minor amendment since then. The Act enables a donor to grant an EPA, and provides 

for certain supervisory powers of the court. It offers little else in the way of protection and 

guidance as to the rights and responsibilities of donors, attorneys and third parties. It is in 

need of substantial reform, particularly with regard to the duties of the attorney, and making 

the attorney’s actions more transparent and accountable. 

 

The Government of Nova Scotia asked the Commission for its general recommendations for 

reform of the Act. We have undertaken considerable research into the problem of financial 

abuse using an EPA, and the legislation adopted in other jurisdictions. We have taken advice 

from an advisory group comprising a number of individuals with expertise in estate planning 

and elder law. In March of 2014 we published an extensive Discussion Paper offering 

approximately 150 preliminary proposals for reform. The Discussion Paper was accompanied 

by a user-friendly Response Booklet intended for a more general audience, which was 

available to be completed in print or on-line. We also received feedback at a series of four 

public meetings across the province. 

 

In this report we recommend substantial reform of the Nova Scotia Powers of Attorney Act, 

and related areas of law and the justice system. Among other things we recommend that: 

 

a) the Act should include new requirements for the valid execution of an enduring power 

of attorney, including that it be in writing, dated, and witnessed by 2 people; 

b) the province should develop educational materials for donors and attorneys, and a 

standard form enduring power of attorney; 

c) the Act should set out the attorney’s fundamental duties; 

d) the Act should require that the attorney notify certain other people when the attorney 

begins to act and the donor has become incapacitated; 

e) the Act should require that the attorney periodically report to certain other people on 

his or her activities; 

f) the province should develop programs to respond to abuse of an enduring power of 

attorney when it occurs, including through pro bono and legal aid services, restorative 

justice and other resolution programs out of court, and an agency with investigative 

and enforcement powers to act on behalf of vulnerable victims of power of attorney 

abuse. 
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1.1 List of Recommendations 

 

Our recommendations are as follows: 

 

Terminology 

 

1. The Act should retain the familiar terms to refer to the donor, the attorney, and an 

enduring power of attorney. These terms should be clearly defined in the Act. 

2. Public education materials should clearly define these terms, in plain language, with 

examples of common use. 

Capacity 

 

3. The Government of Nova Scotia should conduct a broad review of legislation and 

administrative programs and processes which regulate the right to legal capacity. The 

review should be dedicated to ensuring that Nova Scotia’s laws and public programs 

respect, protect and promote the autonomy of all persons, in accordance with 

Canada’s commitments under the United Nations Convention on the Rights of 

Persons with Disabilities. 

4. The Act should provide that a person is presumed to be capable of making a decision 

in respect of property and finances. 

5. The Act should provide that a person is incapable of making a decision regarding 

property and finances only if it is shown that at the time of the decision he or she does 

not have the ability, by him or herself or with assistance, to understand information 

relevant to the decision or to appreciate the reasonably foreseeable consequences of 

the decision. 

6. The Act should provide that a person is not incapable of making decisions regarding 

property and finances by reason only that he or she requires support or assistance to 

understand information relevant to the decision or to appreciate the reasonably 

foreseeable consequences of the decision. 

7. The Act should provide a non-exhaustive list of permissible types of support for the 

exercise of legal capacity, where available, including: 

a. Communication and interpretive supports; 

b. Peer support;  

c. Administrative assistance; 

d. Having information explained more than once; 

e. Any other available support or accommodation considered necessary to assist 

the adult to understand information relevant to a decision and to appreciate 
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the foreseeable consequences of the decision, to obtain information relevant to 

a decision, to express a decision, and to implement the decision.  

 

8. The Act should provide that a donor’s way of communicating is not a basis for 

deciding that a donor is incapable of making decisions regarding property and 

finances. 

9. The Act should provide that a person must be of the age of majority to make a valid 

EPA. 

10. The Act should provide that a donor over the age of majority is presumed to be 

capable of making an EPA, unless the donor is incapable of understanding and 

appreciating the nature and effects of granting an EPA, including: 

a. the type of property the donor has and its approximate value; 

b. the legal obligations the donor owes to his or her dependants; 

c. that the donor’s attorney will be able to do on the donor’s behalf anything in 
respect of the donor’s property and financial affairs that the donor may 
lawfully do by an agent, subject to the conditions and restrictions set out in the 
enduring power of attorney; 

d. that, unless the attorney manages the donor’s business and property 
prudently, their value may decline; 

e. the possibility that the attorney could misuse the authority given to him or 
her; and, 

f. that the donor may, if capable, revoke the EPA, but that when incapable, will 
not be able to do so. 

 
11. The Government of Nova Scotia, working with relevant professional bodies, should 

develop and disseminate a best practices manual for estate planning professionals 
and others to assist in assessing capacity and in understanding the complicated 
nature of capacity. The manual should include examples of relevant and irrelevant 
questions, valid methods and approaches for supporting capacity, and warning signs 
for undue influence. This may be usefully addressed as part of a broader review of 
consent and capacity laws. 

Contingent EPAs 

 

12. The Powers of Attorney Act should provide for the validity of a contingent enduring 

power of attorney. 

13. The Act should not limit how the donor may define the contingency which triggers a 

contingent EPA. 

14. Where the contingency is the donor’s incapacity, the Act should expressly permit the 

donor to name a family member or other person, including the attorney, to declare 

that the donor lacks capacity (the “declarant”). 
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15. If a contingent EPA does not identify a declarant, or if the named declarant is not able 

to or refuses to act, the attorney should be required to obtain the opinion of one 

medical doctor, including a psychiatrist.  

16. The Act should not require a court order of incapacity, but should provide that the 

court may declare the donor’s incapacity. 

17. The Act should provide that confidential information may be released to the declarant 

for the purposes of assisting in the determination of whether or not the donor lacks 

capacity, notwithstanding restrictions on the release of such information in other 

legislation. 

Execution Requirements 

 

18. The Act should require that an EPA be in writing, dated and signed by the donor.  

19. The Act should permit that an individual other than the attorney, the attorney’s 

spouse, registered domestic partner or common law partner, or the attorney’s child, 

may execute an EPA on behalf of the donor. The execution must be at the donor’s 

direction, in the donor’s presence, and in the presence of two or more witnesses, 

present at the same time, who must each attest in writing to the donor’s 

acknowledgment of the execution. 

20. The Act should require that the execution of an EPA be witnessed by two persons in 

writing. Witnesses must both be present at the same time to witness the donor’s 

execution of the EPA. 

21. Witnesses must not be minors. 

22. The Act should provide that the attorney, the attorney’s spouse, registered domestic 

partner or common law partner, and the attorney’s adult children may not act as 

witnesses. 

23. The Act should not exclude any other person from acting as a witness. 

24. The Act should not require witnesses to attest to the apparent capacity of the donor as 

a requirement for validity of the EPA. The use of such witness statements should be 

encouraged, however; in particular by the provision of sample witness statements in 

an optional standard form EPA. 

25. An optional standard form witness statement, to be included with education 

materials, should provide that the EPA was signed by the donor or the donor’s proxy 

in the donor’s presence, that the donor appeared to understand the nature of the 

document and appeared to agree voluntarily to sign the document. 

26. The Act should not require that the donor have independent legal advice in order to 

grant an EPA. 
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27. The Act should not require that an attorney must sign or accept an EPA in order for it 

to be valid. 

28. The Act should expressly permit that a donor may combine a personal directive and 

an EPA in one instrument, provided that the combined instrument conforms to the 

form and execution requirements of the Act. 

29. Education materials should caution as to the risks and disadvantages of combining a 

personal directive and an EPA in one document. 

30. The Act should permit that notwithstanding technical noncompliance with the Act’s 

provisions, a Court may declare a document to be a valid EPA if the donor understood 

and intended to execute a valid EPA. 

31. The Act should incorporate the provisions of the Uniform Interjurisdictional 

Recognition of Substitute Decision Making Documents Act that provide for the 

validity of EPAs made in another jurisdiction. 

32. The Act should incorporate the provisions of the Uniform Interjurisdictional 

Recognition of Substitute Decision Making Documents Act which determine which 

law will govern the extra-jurisdictional document. 

33. The Province should not adopt provisions of the Uniform Interjurisdictional 

Recognition of Substitute Decision Making Documents Act which apply to the 

acceptance of EPAs by third parties. 

Standard Forms and Public Education 

 

34. The Government of Nova Scotia, in collaboration with relevant stakeholder 

organizations and professional bodies, including volunteer legal resources, should 

develop and disseminate an accessible, plain-language standard form EPA, with 

explanatory notes and accompanying educational materials. 

35. A standard form EPA, along with notes and education materials, should be made 

widely available both online and in hard copy, in formats and languages that are 

sufficient to ensure their broad accessibility. 

36. Separate optional standard forms should be developed for other documents under the 

Act, including: 

1. Witness statements (including opinion as to donor’s capacity and lack of 

duress); 

2. Acceptance by attorney; 

3. Notice of attorney acting; 

4. Accounting by attorney; 

5. Notice of revocation; 
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6. Notice of attorney’s resignation. 

 

37.  A standard form EPA should include the following: 

1. Donor’s name and birth date; 

2. Donor’s express attestation of capacity to make an EPA (with list of specific 

required knowledge); 

3. Option to cancel prior EPAs; 

4. Option for contingent power of attorney, to take effect upon incapacity, with 

space to indicate how and by whom incapacity is to be declared; 

5. Appointment of attorney (with option to appoint more than one, and 

indication whether authority of multiple attorneys is to be joint, several, by 

majority or otherwise); 

6. Appointment of alternate attorney(s); 

7. Option to indicate that attorney, rather than Public Trustee, shall manage the 

estate of the donor if the donor is incapacitated while in hospital or a 

psychiatric facility, notwithstanding section 59 of the Hospitals Act; 

8. Option to provide that the authority of an attorney who is the donor’s spouse, 

common law partner or registered domestic partner shall continue, 

notwithstanding that one party has made an application for a family law 

remedy, or the spouses or partners have ceased to cohabit with the intention 

of ending the relationship; 

9. Option to make a general EPA or to itemize specific powers (e.g., investments, 

borrowing, sale or encumbrance of real property, etc.) from a checklist; 

10. If attorney’s powers are limited, option to make a general EPA, contingent on 

the donor’s incapacity; 

11. List of attorney duties; 

12. Option to waive the following attorney duties: 

a. statutory duty to act; 

b. duty to avoid conflict of interest; 

c. duty to take certain positive steps when making a decision in the donor’s 

best interests; 

d. duty not to co-mingle; 

e. duty not to unreasonably interfere with personal contact with donor’s 

friends and family; 

f. duty to preserve assets which the attorney knows are subject to the donor’s 

estate plan. 
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13. Provision to direct that the attorney shall deliver written notice of attorney 

acting to named third parties, with option to indicate whether duty arises only 

upon the donor’s incapacity (no express option to waive duty); 

14. Option to indicate a person or persons to whom the attorney shall not be 

required to deliver a notice of attorney acting; 

15. Option (subject to waiver) to appoint person as monitor; 

16. Direction to the attorney to account to the appointed monitor, with options for 

frequency of accounting and whether accounting is only required once the 

donor is incapacitated; 

17. Option to indicate a person or persons to whom the attorney shall not be 

required to give an accounting; 

18. Space for other instructions to the attorney; 

19. Option to provide for attorney compensation, with space to indicate how 

compensation is to be calculated; 

20. Execution, with provision for date, donor’s signature and two witnesses. 

 
38. Notes and education materials should caution the donor as to, among other things, 

the risks of leaving the attorney with inadequate authority to properly administer the 

donor’s affairs if the donor limits the attorney’s authority, and the desirability of 

obtaining legal advice. Materials should encourage donors wishing to grant a limited 

EPA to also consider making a general EPA which the donor can hold until necessary, 

or which is contingent on the donor’s incapacity. 

39. Notes and education materials should caution the donor as to the risks of a general 

gifting clause. The standard form EPA should not include such a clause in its optional 

list of specifically authorized powers. 

40. Use of the standard form should not be mandatory, except in respect of execution 

requirements and other mandatory provisions set out in the Act. 

41. The Government of Nova Scotia should develop and disseminate public legal 

education materials for persons, including younger persons as well as seniors, who 

are considering making an EPA. 

42. Educational materials should caution donors about the significance of an EPA, and in 

particular the scope of authority granted to the attorney in respect of the donor’s 

property. Materials should advise of the importance of choosing a trusted person to 

act as attorney and the possibility of appointing two or more attorneys to act jointly. 

Donors should be advised to discuss the appointment with the attorney and to obtain 

the attorney’s consent in advance. Donors should be advised that granting an EPA 

does not limit their own freedom to deal with their property. Materials should outline 

best practices to ensure appropriate monitoring of the attorney by the donor and third 

parties. Donors should be advised of the benefits and risks of granting a limited EPA 

and how to vary and revoke an EPA. 
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43. The Government of Nova Scotia should develop and disseminate public legal 

education materials specifically targeted to attorneys. These materials should inform 

attorneys about their rights and obligations under the Powers of Attorney Act. 

Materials should also assist attorneys in carrying out their duties and obligations, 

including how to locate and secure the donor’s property, what records attorneys must 

keep and how to provide an accounting. 

44. The Government of Nova Scotia should develop and disseminate public legal 

education materials specifically targeted to persons with intellectual disabilities and 

their families, to raise awareness of the possibility of using enduring powers of 

attorney as an alternative to guardianship. 

45. The Nova Scotia Barristers’ Society should ensure that its members who deal with 

donors and attorneys are aware of the CBA’s Best Practices in Giving Legal Advice to 

Clients re Powers of Attorney and other relevant professional literature, and the 

relevant provisions of the Code of Professional Conduct. 

Attorney Authority and Donor Rights 

 

46. The Act should provide that in order to act, an attorney must be of the age of majority 

and must have legal capacity to act as an attorney. 

47. The Act should provide that a person convicted of fraud or fraud-related offences may 

not act as an attorney, unless the donor has indicated in writing that the donor is 

aware of the conviction and wishes the person to act. 

48. Education materials should explain the restriction and the requirement for the 

donor’s written acknowledgment. 

49. The Act should provide that a remunerated personal care worker may not act as an 

attorney. The exclusion should not apply to the donor’s immediate family, including 

the donor’s spouse, registered domestic partner or common law partner, adult 

children, parents, and adult siblings. 

50. The Act should provide that an undischarged bankrupt may not act as an attorney 

unless the donor has indicated in writing that the donor wishes the person to act 

despite the bankruptcy. 

51. Education materials should explain the restriction and the requirement for the 

donor’s written acknowledgment. 

52. The Act should not require that an attorney obtain a bond or otherwise post security. 

53. The Act should provide that a donor may appoint multiple attorneys to act jointly, 

severally or successively. 

54. The Act should provide that, subject to any express direction in an EPA, attorneys 

appointed to act jointly may act by majority. 
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55. The Act should provide that unless the EPA provides otherwise, multiple attorneys 

shall act jointly. 

56. Education materials should explain the donor’s option to appoint more than one 

attorney, the different ways multiple attorneys can be appointed to exercise their 

authority, and the presumption of joint authority in the absence of any direction in 

the EPA. 

57. Education materials should bring the ‘by majority’ provision, and the donor’s option 

to require unanimity, to the donor’s attention, and the standard form EPA should 

include an optional provision to this effect. 

58. The Act should provide that, except as otherwise expressly provided in an EPA, if one 

or more joint attorneys are no longer able or willing to act, including by reason of 

having been removed by the Court, the remaining attorney(s) may act. 

59. The Act should expressly provide that a donor may make a general or limited EPA. 

60. The Act should provide that, except as otherwise expressly provided in an EPA or as 

directed by the donor, an attorney may not make a gift from the donor’s estate. 

61. The Act should provide that notwithstanding any authority in the EPA, an attorney 

may not make a gift where it would compromise the estate’s ability to provide for the 

donor’s needs. 

62. The Act should permit the attorney, subject to any direction in the EPA, to provide for 

the reasonable maintenance, support and education of the donor’s spouse, registered 

domestic partner or common law partner, and/or dependent children, to the extent 

necessary to maintain their customary standard of living.  

63. An attorney who is the donor’s spouse, registered domestic partner or common law 

partner should be permitted to provide reasonable maintenance and support for 

herself.  

64. The power to benefit others should be subject to the primary obligation of the 

attorney to provide for the donor. 

65. The Act should provide that, except as otherwise expressly provided in an EPA, an 

attorney may change a beneficiary designation in an instrument other than a will if 

authorized by the Court.  

66. The Act should provide that, except as otherwise expressly provided in an EPA, an 

attorney may create a new beneficiary designation in an instrument other than a will 

if the designation is made in an instrument that is renewing, replacing or converting a 

similar instrument made by the donor while capable, and the new beneficiary is the 

same as the prior beneficiary, or, in a new instrument, the newly designated 

beneficiary is the adult’s estate. 
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67. The Act should provide that attorneys are entitled to compensation for the exercise of 

their appointment, calculated annually on the basis of 5% of gross income coming into 

the hands of the attorney, and 2/5ths of one per cent of the property under the care of 

the attorney. 

68. The attorney’s entitlement to compensation should be subject to any direction in the 

EPA, or to the order of the court. 

69. The Act should provide that no compensation may be taken from funds derived from 

a government income maintenance program. 

70. Public education materials should draw donors’ attention to the default provision for 

compensation in the Act, and the option to provide otherwise for compensation in the 

EPA. 

71. The Act should provide that, subject to any direction in an EPA, an attorney may 

reimburse herself for expenses incurred as a result of the execution of her duties and 

authority under the terms of the EPA and the Act. 

72. The Act should provide that a donor may act, provided he or she is capable, while a 

non-contingent EPA is in effect. 

73. The Act should provide that a donor may revoke an EPA unless he or she is incapable 

of understanding and appreciating the nature and effect of the revocation. 

74. The Act should provide that the donor may require that the attorney account to the 

donor for all transactions undertaken on the donor’s behalf. 

Duties of the Attorney 

 

75. The Act should expressly provide that an attorney is bound by the following duties: 

the duty of loyalty, including but not limited to: 

the duty to act according to the donor’s directions;  

the duty to act in the donor’s best interest;  

the duty to act in good faith;   

the duty to avoid making secret profits; 

the duty to avoid a conflict of interest; 

the duty to refrain from acting for the attorney’s own benefit or for the 
benefit of third parties without the informed consent of the donor; and, 

the duty of care. 

 
76. The Act should confirm that the instructions of a donor, given while the donor was 

capable, take precedence over the attorney’s opinion about what is in the donor’s best 
interests. 
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77. The Act should confirm that the current instructions of a capable donor take 

precedence over the prior expressed instructions of the donor, including those in an 

EPA. 

78. The Act should prohibit co-mingling of any portion of the donor’s property with 

property of the attorney or anyone else. 

79. The Act should permit co-mingling, where the property was jointly owned prior to the 

donor’s incapacity, or was purchased with proceeds from the disposition of such 

jointly-owned property. Co-mingling should also be allowed where the property or 

fund is subject to an established pattern of co-mingling by the donor and attorney 

which began before the donor’s incapacity. 

80. The Act should confirm that in the absence of instruction from the donor while the 

donor has or had capacity, or direction in the EPA, the attorney must make a decision 

which is in the donor’s best interests. 

81. The Act should set out certain steps that the attorney must take, and factors the 

attorney must consider, before the attorney may make decisions in the donor’s best 

interests (i.e., in the absence of express direction from a donor with capacity or in the 

EPA). In particular the Act should provide that: 

a) the attorney must consider if and when the donor may regain capacity to make 
such decisions; 

b) the attorney must, as far as reasonably practicable, permit and encourage the 
donor to participate, or to improve his ability to participate, as fully as possible 
in the decisions; 

c) the attorney must consider, so far as is reasonably ascertainable, the donor’s 
wishes, intentions, beliefs and values, and any other factor that would be 
relevant to the donor if the donor had capacity to make the decisions; and 

d) the attorney must consult with anyone named by the donor as someone to be 
consulted on the decisions in question or on decisions of that kind. 

 

82. The Act should provide that an appointment is not effective, and the attorney is not 

liable for failing to act, unless the attorney has accepted the appointment. Acceptance 

of an appointment should include either express acceptance or implied acceptance by 

exercising the authority granted by the EPA.  

83. The Act should provide that, subject to any express instruction in an EPA, an attorney 

will be liable for failing to act where the attorney has accepted the appointment, and 

the attorney knows or reasonably ought to know that the donor has lost capacity. 

84. The duty to act should apply only to the extent that the donor has a reasonable 

expectation that the attorney will act. 

85. A standard form EPA which expressly provides an option for the donor to waive the 

duty to act should be careful to apply the waiver only to the statutory duty to act. 
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86. The Act should provide that an attorney is under a duty not to unreasonably interfere 

with or prevent personal contact between the donor and supportive friends and 

family. 

87. The Act should provide that, except as provided in an EPA, during any incapacity of 

the donor the attorney must manage the donor’s investments with the care, skill, 

diligence and judgment of a prudent investor as provided by the Trustee Act. 

88. The Act should permit the attorney, subject to the terms of an EPA, to delegate 

authority in relation to investment matters to a qualified investment specialist, 

provided the delegation is in accordance with section 3F of the Trustee Act. 

89. The Act should provide that an attorney is required to exercise the judgment and care 

that a reasonably prudent person in comparable circumstances would exercise. 

90. The Act should provide that, subject to any direction in an EPA, an attorney must not 

dispose of assets the attorney knows are subject to the donor’s estate plan, unless 

doing so is necessary to comply with the attorney’s other duties. 

91. The Act should permit a donor, by express provision in an EPA, to waive the duties 

which the Act imposes on attorneys, except the duties of care and loyalty. The Act 

should permit a donor to waive the duty to avoid conflicts of interest. 

92. The Act should permit a donor to waive any of the factors and steps which the Act 

requires for purposes of making a decision in the donor’s best interests, but not the 

duty to act in the donor’s best interests itself. 

93. The Act should not permit a waiver to extend to a breach of duty which is committed 

dishonestly, or with an improper motive. 

94. The Act should confirm that an attorney is liable for breach of duty, and permit a 

court to relieve an attorney who has acted reasonably and honestly from all or part of 

that liability.  

Monitoring and Accounting 

 

95. Subject to any express direction in the EPA, upon the donor’s incapacity in an area of 

authority covered by the EPA, the Act should require an attorney who has begun to 

exercise any authority granted by an EPA to deliver a written Notice of Attorney 

Acting. 

96. The Act should require that a Notice of Attorney Acting must be delivered to the 

donor, any named monitor, and any persons named by the donor in the EPA for the 

purpose of receiving a Notice of Attorney Acting. 

97. If no person is named in the EPA as a monitor or designated to receive a Notice of 

Attorney Acting, or if no named monitor or recipient is capable of receiving the notice, 

the Act should require the attorney to deliver the notice to the immediate family 
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members of the donor (i.e., donor’s spouse, registered domestic partner or common 

law partner, adult children, parent, and adult siblings), as well as any delegate 

appointed pursuant to a personal directive. 

98. Where notice cannot be delivered to any immediate family member or a delegate, 

notice should be given to the first available from a list of nearest relatives. The nearest 

relative list should be as follows: 

a) grandparent; 

b) grandchild; 

c) aunt or uncle; 

d) niece or nephew; 

e) other relative. 

 

99. The Act should provide that once the attorney has delivered a Notice of Attorney 

Acting to the required person or persons, the attorney will not be required to deliver a 

Notice of Attorney Acting at a later time. 

100. The Act should provide that the donor may exclude any person or class of persons 

from the list of persons who may receive a Notice of Attorney Acting. A donor may 

indicate the exclusion in the EPA or advise the attorney at any time of the exclusion. 

101. The Act should provide that the donor may, by express instruction in the EPA, waive 

the duty to deliver a Notice of Attorney Acting. 

102. A Notice of Attorney Acting should include the name of the donor, the name of the 

attorney(s), the names of any alternate attorneys and any named monitor, the names 

of all other recipients of the notice, the date of execution of the EPA, the date upon 

which the attorney began to exercise authority pursuant to the EPA, a list of the 

attorney’s duties, a summary of possible consequences for breach of those duties, any 

limits on the attorney’s authority, and an outline of remedies available under the Act 

to prevent and respond to potential abuse or misuse. 

103. A standard form Notice of Attorney Acting and a list of persons to whom the donor 

may direct that the Notice be sent should be disseminated along with the standard 

form EPA and educational materials.  

104. The standard form EPA should not include an option to waive the duty to deliver a 

Notice of Attorney Acting. 

105. The Act should provide that the attorney has a duty to preserve and keep records 

regarding all assets and liabilities of the donor which are brought under the attorney’s 

control, and any transaction undertaken pursuant to the appointment. 

106. The Act, and accompanying education materials, should specifically describe what 

records the attorney is required to keep during her appointment, including: 
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a) a current list of all assets and liabilities under the attorney’s control, including 

values where they are known or can be reasonably estimated by the attorney, 

and all records in relation thereto; 

b) all records of any transaction undertaken pursuant to the appointment, 

including but not limited to receipts, cancelled cheques, invoices, bank 

statements, copies of title, conveyances, and any relevant correspondence. 

107. Public education materials should provide guidance to attorneys on the duty to 

preserve and keep records. 

108. The Act should require the attorney to account to the donor upon demand by the 

donor. 

109. The Act should provide that an accounting must include: 

a) a statement of the assets and liabilities of the donor under the attorney’s 

control at the beginning of the accounting period, with values where they are 

known to or can be reasonably estimated by the attorney; 

b) details of any transactions involving the donor’s estate, including copies of any 

records of those transactions, as well as bank account statements and any 

other statement of the value of an asset or liability which the attorney may 

have received; and, 

c) a closing summary of the estate’s current assets and liabilities under the 

attorney’s control, with values where they are known to or can be reasonably 

estimated by the attorney. 

 
110. Public education materials should provide guidance to attorneys on how to provide a 

proper accounting. 

111. The Act should provide that, subject to any direction in an EPA, an attorney who has 

begun to act must, during any incapacity of the donor in any area of authority covered 

by the EPA, account to a monitor named by the donor in the EPA upon demand by the 

named monitor, made at reasonable intervals. 

112. The Act should provide that subject to any direction in an EPA, if the EPA does not 

name a monitor, or if the named monitor is the attorney or the attorney’s spouse, 

common law partner or registered domestic partner, or is unavailable or incapable of 

requesting an accounting, the attorney must, during any incapacity of the donor in 

any area of authority covered by the EPA, account to the immediate family members 

(spouse, registered domestic partner, common law partner, adult child, parent, 

sibling) of the donor who request an accounting, no more than once a year. A delegate 

appointed by a personal directive should also be entitled to receive an accounting 

upon request, no more than once a year. 

113. The Act should permit the attorney to provide an accounting to immediate family 

members who have not requested an accounting. 
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114. The Act should provide that a spouse, common law partner or registered domestic 

partner of the donor should not be entitled to receive an accounting from the attorney 

if the spouse or partner has ceased to cohabit with the donor with the intention of 

ending the relationship, or made an application for a family law remedy. 

115. The Act should provide that the donor may exclude any person or class of persons 

from receiving an accounting. 

116. The Act should provide that the content of an accounting to a monitor should be the 

same as that for an accounting to the donor. 

117. The Act should provide that a monitor or other person who is entitled to demand an 

accounting is under no obligation to do so, and upon receiving an accounting is under 

no duty to take further action and bears no liability for failing to do so, except for 

gross negligence or willful misconduct. 

118. Public education materials should draw attention to the significance of appointing a 

monitor, and the entitlement of family members to receive an accounting if no 

monitor is named, as well as the donor’s option to opt out entirely. Education 

materials should also indicate other options for ensuring transparency - such as to 

require the attorney to notify a monitor or other person before selling a significant 

asset - even if they are not specifically provided for by the legislation. 

119. The option to appoint a monitor should be clearly identified in a standard form EPA. 

120. The Act should require the attorney to account to whoever assumes responsibility for 

the donor’s estate upon the termination of the attorney’s authority. In the case of the 

donor’s death this would include the personal representative of the donor’s estate.  

121. Residuary beneficiaries should be entitled to receive an accounting following the 

donor’s death, upon request. 

122. The Act should provide that the content of an accounting upon the termination of the 

attorney’s authority should be the same as that for an accounting to the donor. 

Varying and Terminating an EPA 

 

123. The Act should require that a variation of an EPA must be executed by the donor in 

the same manner and under the same conditions as are required for an EPA.   

124. The Act should provide that the variation is immediately effective with regard to any 

person or entity which becomes aware of it. 

125. The Act should provide that, subject to the terms of an EPA, a court may vary the EPA 

if it is in the best interests of the donor, and the donor is incapable of making the 

variation. 
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126. The Act should provide that an interested person may apply for a variation. The Act 

should define interested person to include: 

a) the donor’s spouse, registered domestic partner or common law partner; 

b) an adult child of the donor;  

c) an adult grandchild of the donor; 

d) an adult great-grandchild of the donor; 

e) a parent of the donor; 

f) an adult sibling of the donor;  

g) an adult niece or nephew of the donor;  

h) the Public Trustee;  

i) an attorney or a monitor or any other person listed in the EPA, including the 

declarant;  

j) the donor’s delegate in the donor’s personal directive or equivalent 

document; and,  

k) a representative of a care home where the donor is residing. 

 

127. The Court should have regard for the wishes, instructions, values and beliefs of the 

donor and the variation should follow, as closely as possible, the expressed intentions 

of the donor. 

128. The Act should provide that the court may not substitute a person who is not named 

as an attorney or an alternate attorney in an EPA, unless the EPA so authorizes. 

129. The Act should provide that to be effective, a revocation must be in writing and signed 

by the donor.  

130. The Act should provide that the revocation is immediately effective with regard to any 

person or entity which becomes aware of it.  

131. A standard form notice of revocation should be disseminated along with the standard 

form EPA and education materials. 

132. Educational materials should include “best practice” instructions on how to properly 

revoke an EPA, including delivering written notice to the attorney and to all third 

parties with whom the attorney may deal. 

133. The Act should provide that a power of attorney which is expressed to be irrevocable 

and is given for valuable consideration may not be revoked by the donor except with 

the agreement of the attorney. 

134. The Act should provide that any such irrevocable attorney is not affected by any rule 

of law by which a power of attorney is terminated, except with the agreement of the 

attorney and the donor, or the donor’s successor(s) in interest. 

135. The Act should provide that an attorney who is not under a duty to act may renounce 

the appointment by delivering written notice to the donor. 
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136. The Act should provide that an attorney who has begun to act or is under a duty to act 

must deliver notice in writing before ceasing to act.  

137. Notice of resignation must be delivered to the donor, where the donor is capable of 

understanding the nature of the notice and appreciating the consequences of the 

attorney’s resignation.  

138. The Act should require that, if the donor is not capable of understanding and 

appreciating the nature and consequences of the notice of resignation, the notice must 

be delivered to every other attorney and alternate attorney named in the EPA, or if 

there is no other named attorney or alternate, to a monitor named in the EPA.  

139. The Act should require that if notice of resignation cannot be given to an attorney, 

alternate attorney or monitor named in the EPA, notice must be delivered to the 

immediate family members of the donor (donor’s spouse, registered domestic partner 

or common law partner, adult children, parent, and adult siblings), and a delegate 

named in a personal directive. 

140. Where no immediate family member is available, notice should be delivered to the 

first available from a list of nearest relatives. The nearest relative list should be as 

follows: 

a) grandparent; 

b) grandchild; 

c) aunt or uncle; 

d) niece or nephew; 

e) other relative. 

 

141. If it is not possible to give notice to any person on the statutory list, the attorney 

should be required to give notice to the Public Trustee. 

142. The Act should provide that a donor’s bankruptcy does not terminate an EPA. 

143. The Act should provide that the authority of a spouse, registered domestic partner or 

common law partner of the donor who is appointed as attorney terminates upon the 

happening of one of the following events: 

a) An application or action for divorce, termination of registered domestic 
partnership, matrimonial property division, spousal or child maintenance 
and/or child custody; or,  
 
b) The parties ceasing to cohabit with the intention of ending the relationship. 

 
144. The Act should provide that the appointment will not terminate in either 

circumstance, if the EPA expressly provides that it should continue in effect.  
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145. Education materials should bring the automatic termination provision to the 

attention of the donors who appoint their spouses, common law partners or registered 

domestic partners as attorney. 

146. Education materials should bring to donors’ attention the option to allow the 

appointment to continue notwithstanding the end of the relationship. The standard 

form EPA should include an optional provision to this effect. 

147. Notice of the Act’s termination provision should be given by the court to both parties 

to a family law proceeding. A similar notice should be given upon the termination of a 

domestic partnership. 

148. The Act should provide that an application for guardianship of the donor’s estate 

should not be granted if a valid EPA is in place and is operating in the best interests of 

the donor. 

149. The Act should permit the donor to exclude the authority of the Public Trustee under 

section 59(2) of the Hospitals Act, in favour of the attorney. 

150. The Act should provide that an EPA, or a document which is intended to be an EPA, 

including an EPA which is terminated other than by revocation, may nominate a 

guardian to be appointed for the donor under the Incompetent Persons Act. 

151. The Act should provide that the donor may indicate that a person or persons should 

not be appointed as a guardian. 

152. Education materials should clarify that the nomination or exclusion is not binding on 

the Court, and should explain the different legal authority and obligations of a 

guardian and an attorney. 

153. The Act should provide that an innocent attorney is not liable for acts done pursuant 

to a power of attorney, where the attorney did not know and could not reasonably 

have known that the power of attorney had been terminated or varied, or that the 

power pursuant to which he or she has acted was invalid. 

154. The Act should provide that the actions of an attorney whose authority is not yet in 

effect, which is or has become invalid, or which has been terminated, should be 

binding on the donor in favour of and against any party who did not know and had no 

reasonable grounds to believe that the attorney lacked authority.  

155. The Act should expressly exempt transactions from binding the donor where (a) the 

attorney’s action exceeds the limits of the authority granted by the power of attorney; 

(b) where a contingent EPA has not yet come into effect; or (c) where a power of 

attorney has been forged. 

156. The provision should not relieve any person of any independent duty to the donor. 

157.  The Act should not require third parties to accept EPAs. 
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Abuse of EPAs: Enforcement and Remedies 

 

158. The Act should provide for the right of certain interested persons to bring an 

application to Court for a variety of supervisory and remedial orders. 

159. The Act should define interested person to include: 

a) the donor’s spouse, registered domestic partner or common law partner; 

b) an adult child of the donor;  

c) an adult grandchild of the donor; 

d) an adult great-grandchild of the donor; 

e) a parent of the donor; 

f) an adult sibling of the donor;  

g) an adult niece or nephew of the donor;  

h) the Public Trustee;  

i) an attorney or a monitor or any other person listed in the EPA, including the 
declarant;  

j) the donor’s delegate in the donor’s personal directive or equivalent 
document;   

k) a representative of a care home where the donor is residing; and, 

l) following the donor’s death, a personal representative of the donor’s estate. 

 
160. Other persons should be able to bring an application with leave of the court.  

161. The Act should not require that the donor be incapacitated before an application by 

an interested party may be made. 

162. The Act should require that notice of an interested party application must be served 

on the donor and the attorney(s), subject to a court order otherwise. 

163. Should a donor object to an application by an interested party, the court may refuse to 

hear the matter on this basis alone.  

164. The Act should provide that the donor’s objection to an application by an interested 

party must not be used as the sole basis for an order requiring the assessment of the 

donor’s capacity. 

165. The Act should permit the court to order an accounting for the entire period during 

which the attorney has acted, or any part or parts thereof. 

166. The Act should permit an interested party to bring an application for advice and 

direction from the court. 
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167. The Act should provide that the court may declare a person to be incapacitated in 

respect of some decision or class of decisions. 

168. The Act should provide that the court may declare an EPA to be valid, invalid, in effect 

or terminated.  

169. The Act should provide that the court may order the termination of an attorney’s 

authority, restitution of property, and damages. 

170. The Act should provide that costs may be paid from the estate of the donor, on a 

solicitor-client basis, but that the court shall have discretion to award costs in any 

other manner. 

171. The Act should provide that the court may make an interim order that the donor’s 

estate shall pay for the reasonable legal costs incurred by a monitor in bringing a 

proceeding for the benefit of the donor. 

172. The Government of Nova Scotia, working with relevant professional bodies, 

organizations and institutions, should develop and implement programs to provide 

for accessible legal services for seniors and persons with disabilities, including 

support for specialty legal aid clinics, including student-serviced legal aid clinics, legal 

aid certificates for lawyers assisting donors with the preparation and execution of 

EPAs, legal aid certificates for lawyers providing representation in the context of EPA 

abuse, and pro bono services delivered by law students under supervision of 

practicing lawyers. 

173. Matters under the Powers of Attorney Act should be capable of being brought in 

Probate Court. 

174. The Supreme Court should be able to transfer a matter under the Act to Probate 

Court. 

175. The Government of Nova Scotia should promote awareness, training and capacity-

building among law enforcement agencies, to ensure effective criminal response to 

EPA abuse. 

176. Persons who are ineligible for protective services against financial abuse under the 

amended Adult Protection Act - meaning those who are younger than sixty-five, and 

those who do not have a permanent mental incapacity - should be entitled to the 

protection of a public authority against EPA abuse. A provincial agency should have 

jurisdiction to investigate and respond to allegations of financial abuse of vulnerable 

persons who are unable to seek support and assistance because of illness, disability or 

other incapacity. 
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Transition 

 

177. The new Powers of Attorney Act should provide that an enduring power of attorney 

granted before the coming into force of the Act continues in effect and is subject to the 

provisions of the new Act. 

178. The Act should exempt EPAs granted before the coming into force of the Act from the 

following provisions: 

1. New execution requirements; 

2. Disqualification of paid care workers, undischarged bankrupts and persons 

convicted of certain crimes from acting as attorney; 

3. Joint attorneys’ authority to make decisions by majority. 
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2 .  I NTRODUCT ION  
 

2.1 Enduring Powers of Attorney in Nova Scotia 

 

A power of attorney is a legal instrument by which a person (the donor) gives another person 

(the attorney) the power to act legally on the donor’s behalf. In Nova Scotia, a power of 

attorney refers to a legal instrument which authorizes the attorney to deal with or dispose of 

the property of the donor. Matters affecting health and personal care are dealt with through a 

separate instrument, a personal directive, regulated in Nova Scotia by the Personal 

Directives Act.1 

 

A power of attorney creates a form of agency. In general terms, an agency relationship is 

formed when a principal appoints an agent with the legal responsibility to carry out the 

principal’s directions, on the principal’s behalf. The law of agency governs how those 

directions are to be executed or terminated, the duties owed by the agent to the principal, and 

the respective liability of the principal, agent and parties dealing with an agent. Because the 

agent has the power to affect the legal position of the principal, the law of equity imposes 

fiduciary duties on the agent.2 These include the duty of loyalty, which requires that the agent 

obey the principal’s directions, act in good faith, avoid making secret profits, avoid conflicts 

of interest and avoid benefiting himself or a third party without the informed consent of the 

principal.3 Other duties include the duty to account to the principal for the agent’s actions, 

and the duty not to co-mingle the principal’s goods or money with those of the attorney. The 

agent may not delegate the agent’s authority to someone else unless the principal permits it.4 

The agent must use due care and skill in the performance of her duties.5  

 

Because the acts performed by the agent are treated as if they were acts of the principal, by 

extension the principal must be able to carry out those acts herself. Therefore, except as 

permitted by legislation, the agency relationship terminates when the principal no longer has 

                                                        
1 SNS 2008, c 8. 

 
2 Peter Watts & FMB Reynolds, Bowstead and Reynolds on Agency, 19th ed (London: Thomson 

Reuters (Legal) Ltd, 2010) at para 1-014. 

 
3 Ibid at 6-038. 

 
4 Cameron Harvey and Darcy MacPherson, Agency Law Primer, 4th ed (Toronto: Carswell, 2009) at 

166-79. 

5 GHL Fridman, The Law of Agency, 7th ed (Toronto: Butterworths, 1996) at 158. 
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the legal capacity to direct the attorney – whether by reason of death, insolvency,6 or mental 

incapacity.7   

 

Beginning in the 1970s, law reform agencies in England, Australia and Canada began to 

consider whether or not to alter the common law of agency to allow powers of attorney, as a 

distinct form of agency, to continue in effect even where the donor had become incapacitated 

(ie., enduring powers of attorney).8 There was a growing realization that granting a power of 

attorney could be useful to persons planning for their own mental incapacity. Allowing the 

donor to appoint another person to look after the donor’s affairs when the donor could no 

longer do so would eliminate the need for more complicated, time consuming and expensive 

alternatives (e.g., guardianship proceedings or the creation of certain types of trusts).  

 

In 1976, a joint project on enduring powers of attorney (“EPAs”) by law reform commissions 

in Ontario, Manitoba, and British Columbia was presented at the Uniform Law Conference of 

Canada.9 The issue of providing for EPAs was discussed extensively at both the 1976 and the 

1977 meetings of the Uniform Law Conference, and at the 1978 meeting a Uniform Powers of 

Attorney Act (hereinafter, “Uniform Act”) was adopted.10 The delay arose specifically because 

of disagreement over the extent of express statutory safeguards which ought to be included.11 

As passed, the Uniform Act’s provisions are quite basic. It enables the granting of an EPA and 

outlines the formal requirements to create one. It includes a provision protecting innocent 

third and fourth parties who have dealt with an attorney acting pursuant to a power of 

attorney after the power is terminated, a provision protecting an attorney acting with 

                                                        
6 This does not include irrevocable powers of attorney for value; see Wilkinson v Young (1992), 25 

DLR (3d) 275. 

7 Watts & Reynolds, supra note 2 at para 10-015. 

8 Law Commission (England and Wales), Powers of Attorney, Law Com No 30, Cm  4473 (London: 

Law Commission, 1970); Law Reform Commission of New South Wales, Powers of Attorney No 18 

(Sydney: Law Reform Commission of New South Wales, 1974); Ontario Law Reform Commission, 

Report on Powers of Attorney (Toronto: Ontario Law Reform Commission, 1972); Law Reform 

Commission of Manitoba, Report on Special Enduring Powers of Attorney (Winnipeg: Law Reform 

Commission of Manitoba, 1974); and Law Reform Commission of British Columbia, Working Report 

No 12: Powers of Attorney and Mental Incapacity (Vancouver: Law Reform Commission of British 

Columbia, 1974). 

9 Uniform Law Conference of Canada, Proceedings of the Sixtieth Annual Meeting, Appendix O (St. 

John’s, Newfoundland, August 1978) at 236. 

10 Ibid. 

11 Ibid. 
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reasonable care after the power is terminated, and a provision that the appointment of a 

guardianship committee will terminate a power of attorney.12 

 

Nova Scotia’s Powers of Attorney Act13 came into effect on May 25, 1988. While the Nova 

Scotia Act adopted the execution requirements set out in the Uniform Act, it omitted the 

provisions protecting innocent attorneys who have acted, or third or fourth parties who have 

unknowingly dealt with an attorney, after a power of attorney has terminated.  

 

The Act sets out basic execution requirements for an EPA,14 provides that the donor may 

place any conditions and restrictions in the EPA that are not inconsistent with the Act;15 

permits a donor to expressly exclude the Public Trustee from administering the donor’s 

estate in the event that the donor is in hospital and is declared incapacitated,16 and provides 

for court scrutiny, where the donor does not have capacity.17   

 

The Act is meant to provide an accessible, affordable and efficient means by which a person 

can order her affairs without having to be subjected to “a cumbersome, difficult and 

sometimes, unfortunately, acrimonious”18 adult guardianship proceeding. When the Act was 

first introduced in the Legislature it included a provision that an EPA19 would terminate upon 

the making of a guardianship order.20 This provision was later removed. The concern was 

that if the EPA could be terminated by the issuing of a guardianship order, family members 

of a donor could effectively override the donor’s wishes as provided for in the EPA by 

                                                        
12 Uniform Law Conference of Canada, Uniform Powers of Attorney Act, online: 

<http://ulcc.ca/en/uniform-acts-new-order/older-uniform-acts/511-josetta-1-en-gb/uniform-actsa/

powers-of-attorney-act/620-powers-of-attorney-act>.   

13 RSNS 1989, c 352. 

14 Powers of Attorney Act, s 3. 

15 Ibid, s 3. 

16 Ibid, s 4. 

17 Ibid, s 5(1). Section 5(5) only allows a donor to bring an application for an accounting when the 

donor has capacity. 

18 Nova Scotia, House of Assembly, Hansard 54th Leg, 4th Sess, No 88-35 (22 April 1988) at 2273 

(Hon Terence Donahoe). 

19 While the transcript from the House of Assembly reads “power of attorney” we are assuming that the 

provision as originally drafted referred to enduring powers of attorney. See Nova Scotia, House of 

Assembly, Hansard 54th Leg, 4th Sess, No 88-35 (22 April 1988) at 2276 (Alexa McDonough). 

20 See Bill No 34, An Act Respecting Powers of Attorney, 4th Sess, 54th Leg, Nova Scotia, 1988 (first 

reading 22 March 1988).  

http://ulcc.ca/en/uniform-acts-new-order/older-uniform-acts/511-josetta-1-en-gb/uniform-actsa/powers-of-attorney-act/620-powers-of-attorney-act
http://ulcc.ca/en/uniform-acts-new-order/older-uniform-acts/511-josetta-1-en-gb/uniform-actsa/powers-of-attorney-act/620-powers-of-attorney-act
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applying for a guardianship order.21 It has been subsequently held in case law interpreting 

the Act that the intention of the Legislature in removing the provision was to ensure that 

donors would be able to determine for themselves how their affairs should be ordered in the 

event they are no longer able to exercise decision making capacity.22  

 

The Powers of Attorney Act does not apply to the property of “mentally incompetent” 

persons who are registered status Indians within the meaning of the Indian Act23 and are 

ordinarily resident on reserve.24 The Constitution Act, 1867 assigns jurisdiction over 

“Indians, and Lands reserved for the Indians” to the federal government.25 Pursuant to 

section 51(1) of the Indian Act26 the Minister of Indian Affairs has exclusive jurisdiction and 

authority over the property of a “mentally incompetent Indian”. As provincial legislation, 

therefore, Nova Scotia’s Powers of Attorney Act does not apply to the property of a registered 

status Indian who is mentally incapacitated, notwithstanding section 88 of the Indian Act.27 

Once a person ordinarily resident on reserve and registered as an Indian pursuant to the 

Indian Act becomes incapacitated, the Minister will take exclusive jurisdiction over that 

person’s property. Section 51(2) of the Indian Act provides that the Minister may appoint 

someone to administer the estate of the “mentally incompetent [Indian]”.  

 

2.2 Terminology 

 

The language used with reference to powers of attorney and EPAs is occasionally jargonistic 

– more understandable to lawyers than to the general public. We have heard that the terms 

                                                        
21 Ibid. 

22 (Re) Isnor Estate, 2001 CanLII 25721, NSJ No 659 at para 42. 

23 RSC 1985, c I-5. 

24 Ibid, s 4(3). This section provides that ss 42 to 52 “do not apply to or in respect of any Indian who 

does not ordinarily reside on a reserve or on lands belonging to Her Majesty in right of Canada or a 

province.” 

25 Constitution Act, 1867 (UK), 30 & 31 Vict, c 3, reprinted in RSC 1985, App II, No 5, s 91(24). 

26 Section 51(1) of the Indian Act, supra note 23, provides: 

Subject to this section, all jurisdiction and authority in relation to the property of mentally 

incompetent Indians is vested exclusively in the Minister. 

27 Ibid, s 88: “Subject to the terms of any treaty and any other Act of Parliament, all laws of general 

application from time to time in force in any province are applicable to and in respect of Indians in the 

province, except to the extent that those laws are inconsistent with this Act or the First Nations Fiscal 

Management Act, or with any order, rule, regulation or law of a band made under those Acts, and 

except to the extent that those provincial laws make provision for any matter for which provision is 

made by or under those Acts.” 
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“donor”, “attorney” and “enduring power of attorney” are confusing to some. The word 

“attorney”, for example, is commonly used to refer to a lawyer. ‘Donor’ more commonly 

refers to someone who gives something to someone else, without compensation.  

 

In Saskatchewan and Ontario, instead of ‘donor’, the term “grantor” is used to refer to the 

person who makes an EPA.28 New Brunswick uses the term “donor”, and refers to the 

attorney as a “donee”.29 

 

The U.S. UPOAA uses the legal terminology of agency, adopting the “principal” and the 

“agent” to refer to the donor and the attorney. The UPOAA uses the term “durable” rather 

than “enduring”, to refer to a power of attorney that is not terminated by the principal’s 

incapacity.  

 

Ontario’s Substitute Decisions Act refers to a power of attorney that continues in force 

despite the incapacity of the grantor as a “continuing power of attorney”.30 The Mental 

Capacity Act 2005 in England and Wales refers to registered EPAs as “lasting” powers of 

attorney.31 

 

British Columbia’s relatively new Power of Attorney Act does not use legal terms like “donor” 

or “principal”, but simply refers to the person who is granting a power of attorney as an 

“adult”.32 The British Columbia Act continues to use “attorney” and “enduring power of 

attorney”. 

 

Despite the innovations in Saskatchewan, New Brunswick, British Columbia, Ontario, and 

abroad, for the most part the terms “donor”, “attorney” and “enduring power of attorney” are 

used in all jurisdictions in Canada that use EPAs (ie., except Quebec). Even where different 

terms have been adopted there is no consensus on what the alternative should be. 

 

We have concluded that the Act should retain the familiar terminology to refer to the donor, 

the attorney, and an enduring power of attorney. We are not convinced that any of the 

alternatives that have been suggested is clearly better in terms of describing the legal 

concepts more simply and understandably. Change is likely to engender confusion among 

those who are familiar with the existing terms, which have a reasonably long history here. 

 

                                                        
28 Substitute Decisions Act, 1992, SO 1992, c 30; The Powers of Attorney Act, 2002, SS 2002, c P-20.3. 

29 Property Act, RSNB 1973, c P-19. See also Mental Capacity Act 2005 (UK), c 9, s 9(1).  

30 Substitute Decisions Act, supra note 28. 

31 Mental Capacity Act 2005 (UK), supra note 29. 

32 Power of Attorney Act, RSBC 1996, c 370, s 10 (“adult”). 
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It is important that public education materials define these terms, in plain language and with 

examples. In our consultations we were struck by how quickly participants and commenters 

adopted the familiar terms, suggesting that any initial confusion can cured by effective public 

education. 

 

Recommendations: 

 

The Act should retain the familiar terms to refer to the donor, the attorney, and an 

enduring power of attorney. These terms should be clearly defined in the Act. 

 

Public education materials should clearly define these terms, in plain language, with 

examples of common use. 

 

 

2.2.1 Definitions 

 

In this Report we use the following terms: 

 

Adult guardianship - The law relating to the appointment by the court of one person 

(a guardian) to make financial or personal decisions for another person, under the Nova 

Scotia Incompetent Persons Act. 

 

Affidavit - A written statement given as evidence of the truthfulness of the statements 

made. 

 

Ageism – A belief system that attributes qualities to persons based on their age. Ageist 

assumptions usually see older persons as less capable of making good decisions or doing 

things for themselves. 

 

Agent – Someone who has been appointed to act, for legal purposes, on behalf of 

another person (the principal). The agent’s actions on behalf of the principal legally bind 

the principal. The agent is subject to a variety of duties, including the duty of loyalty and 

the duty to exercise due skill and care. 

 

Agency – The relationship between the principal and the agent. 

 

Attorney - A person who is given authority to act on behalf of another person under a 

power of attorney or enduring power of attorney. 

 

Beneficiary - A person or organization to whom property is gifted, for example by a 

will, an insurance policy, a trust, etc.. 
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Common law - Rules of law developed over the years by judges through their 

decisions. 

 

Common law relationship - A spousal relationship between two people who have not 

gone through a legally recognized form of marriage. 

 

Contingent power of attorney – A type of enduring power of attorney that only takes 

effect upon the happening of a certain event - usually the incapacity of the donor. Also 

called a “springing” power of attorney. 

 

Deed - A document which transfers a property interest. 

 

Delegate – A person who is given authority to make decisions and act on behalf of 

another person under a personal directive (see below). 

 

Donor - A person who grants authority, makes a gift, or creates a trust. A donor of a 

power of attorney grants authority to another person to act on his or her behalf in 

relation to matters of property. 

 

Enduring power of attorney - A power of attorney which “endures” or continues to 

be effective even though the donor has become incapacitated; in other jurisdictions 

referred to as a continuing, durable, or lasting power of attorney. 

 

Estate - All of the property a person owns - commonly used in reference to the property 

of a person who is deceased or legally incapacitated. 

 

Execute - To complete all necessary formalities in relation to a legal document (e.g., a 

contract, will, deed, power of attorney). 

 

Grant – To transfer, give or bestow. Sometimes a donor of a power of attorney is 

referred to as the “grantor”. 

 

Legal capacity - As used in this Report,33 a person’s capability or fitness to perform a 

legal act, such as granting a power of attorney. Sometimes referred to as competence. 

Sometimes indicates formal criteria, such as a minimum age (e.g, age of majority). Also 

includes standards of mental capability; i.e., the ability to understand and appreciate the 

consequences of a certain legal act, such as entering a contract or making a will or power 

of attorney. The law will not enforce a power of attorney where it is shown that the donor 

did not have sufficient mental capacity - that is, the donor was not able to adequately 

                                                        
33 Elsewhere the term legal capacity has been adopted - particularly in the United Nations Convention 

on the Rights of Persons with Disabilities - to refer to the equal right of all people to bear legal rights 

and duties, and to exercise those rights and duties. We examine the implications of the emerging 

international right to legal capacity in section 3.1, below. 
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understand the nature of a power of attorney or appreciate the consequences of making 

one. In this Final Report we generally use “capacity” to refer to legal capacity, unless 

otherwise specified. 

 

Minor - A person under the age of majority; currently 19 in Nova Scotia. 

 

Personal directive - A legal document which indicates how personal care decisions, 

including health care decisions, are to be made in the event of the maker’s incapacity. A 

personal directive may appoint someone (a delegate) to make personal care decisions on 

behalf of the maker, and/or set out instructions as to how such decisions are to be made, 

while the maker is incapacitated. In Nova Scotia, the law governing personal directives is 

set out in the Personal Directives Act. 

 

Power of attorney - A legal document by which a person (the “donor”) gives authority 

to another person (the “attorney”) to act on the donor’s behalf in relation to property and 

finances. 

 

Principal – A person who has granted authority to another person (the agent) to act on 

his or her behalf. A donor of a power of attorney is one kind of principal. 

 

Public Trustee - A public office established by provincial legislation which acts for and 

manages the affairs of persons who are deceased, or who are legally incapable of doing 

so themselves, where there is no other person who is qualified or able to do so. The 

Public Trustee typically acts for mentally incapacitated adults, the estates of deceased 

persons, and children. 

 

Registered domestic partnership – A conjugal relationship between two people, 

regardless of their sex, who are not married, and who have made a declaration which is 

registered in a provincial registry. Registering a domestic partnership declaration 

provides many of the same rights and obligations that apply to married partners. 

 

Substitute decision-making – An arrangement by which one person may make 

decisions and act on behalf of another person, pursuant to a legal appointment by that 

person (e.g., a power of attorney) or by someone else (e.g., a court order for 

guardianship). 

 

Supported decision-making - An arrangement by which one person acts to support 

the decision-making of another person. In some jurisdictions this can be through an 

agreement, authorized by legislation. Support can include obtaining information, 

explaining information, helping a person express a decision, and ensuring that a decision 

is carried out. 

 

Testamentary disposition – A disposition (transfer) of property that takes effect 

upon the death of the transferor; usually a gift made by will. 
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2.3 Principles of Reform 

 

Reform of power of attorney law must balance two significant and sometimes contradictory 

principles: promoting the autonomy of the donor, and the need for safeguards to help 

prevent abuse. 

   

Nova Scotia’s Powers of Attorney Act follows a “least restrictive and intrusive approach” to 

substitute decision making.34 The approach generally eschews the paternalism of externally 

imposed solutions to mental incapacity in favour of donor autonomy and self-determination. 

By the use of an EPA, the incapacitated person retains some control over decisions affecting 

his or her estate. However, the relative lack of state and judicial oversight provided for by the 

Act also means that donors, attorneys and interested parties must often address situations of 

EPA abuse and misuse privately, without public support. 

 

This Commission has consistently recognized the importance of a least restrictive and 

intrusive approach in its work on issues surrounding substitute decision-making. In 

particular, the Commission has recognized that advance health care directives or “personal 

directives” are an important and viable alternative to adult guardianship, and has promoted 

law reform to encourage their use. As we have said, personal directives “allow individuals, 

while they are able, to express their personal autonomy in decisions that will affect them in 

the event of their incapacity.”35 In a review of the law of adult guardianship and advanced 

directives the Commission recommended that the following principles should guide reform: 

an adult has the right to autonomy and self-determination; guardianship should be used as a 

last resort; the wishes of an adult should be taken into account in all matters of substituted 

decision-making; the law must adhere to a presumption of competence; and a guardianship 

order should restrict an individual’s autonomy to the least extent possible.36 

 

EPAs are an effective tool for persons ordering their affairs, as long as appropriate safeguards 

are in place and donors are informed about the consequences of granting an EPA. Under the 

United Nations Convention on the Rights of Persons with Disabilities37 and the United 

                                                        
34 Robert M Gordon & Simon N Verdun-Jones, Adult Guardianship Law in Canada, loose-leaf (not 

updated) (Toronto: Carswell, 1992) ch 6 at 44. 

35 Law Reform Commission of Nova Scotia, Final Report: Enduring Powers of Attorney in Nova 

Scotia (Halifax: Law Reform Commission of Nova Scotia, 1999) at 2; See also Law Reform 

Commission of Nova Scotia, Discussion Paper: Living Wills in Nova Scotia (Halifax: Law Reform 

Commission of Nova Scotia, 1994) at 5. 

36 Law Reform Commission of Nova Scotia, Final Report: Adult Guardianship and Personal Health 

Care Decisions (Halifax: Law Reform Commission of Nova Scotia, 1995) at ii. 

37 13 December 2006, 2515 UNTS 3, GA Res 61/106 (entered into force 3 May 2008, ratification by 

Canada 11 Mar 2010).  

Declaration and reservation: 

       “Canada recognises that persons with disabilities are presumed to have legal capacity on 
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Nations Principles for Older Persons,38 Canada is obliged to ensure that all persons are 

provided with the support they need to exercise their legal capacity. This includes respecting 

the principle that the exercise of one’s autonomy does not require independence from  

support by others.  

 

We recognize the importance of access to justice, including access to information and advice 

to prevent problems early on, and the need for effective mechanisms to address these 

problems once they arise.39 A safe and effective system of EPA use requires: (a) broadly 

available information on rights and responsibilities of donors, attorneys and third parties; (b) 

effective access to legal services in granting EPAs; and (c) access to legal representation, 

conflict resolution services, and civil enforcement for the purpose of responding to abuse and 

misuse of EPAs when it occurs. 

 

Balancing these concerns calls for care in the creation and implementation of new legislation. 

We recognize the need to ensure that EPAs remain accessible and effective, and are not 

undone by overly burdensome regulatory requirements and oversight, while at the same time 

ensuring that there are adequate safeguards in place.  In our recommendations we seek to 

promote autonomy and self determination by preserving and improving access to a simple 

and effective means of private incapacity planning, as a less intrusive alternative to 

guardianship. However, we recognize a growing concern over financial abuse of donors by 

attorneys using EPAs; therefore we have paid special attention to ensuring effective 

safeguards and oversight where reasonable and appropriate. 

 

                                                                                                                                                                             
an equal basis with others in all aspects of their lives. Canada declares its understanding that 

Article 12 permits supported and substitute decision-making arrangements in appropriate 

circumstances and in accordance with the law. 

       To the extent Article 12 may be interpreted as requiring the elimination of all substitute 

decision-making arrangements, Canada  reserves the right to continue their use in appropriate 

circumstances and subject to appropriate and effective safeguards. With respect to Article 12 

(4), Canada reserves the right not to subject all such measures to regular review by an 

independent authority, where such measures are already subject to review or appeal. 

       Canada interprets Article 33 (2) as accommodating the situation of federal states where 

the implementation of the Convention will occur at more than one level of government and 

through a variety of mechanisms, including existing ones.” 

38 GA Res 46/91, UNGAOR, 74th Plen Meeting, UN Doc A/Res/46/91 (1991). 

39 For a discussion see Action Committee on Access to Justice in Civil and Family Matters, Access to 

Civil & Family Justice: A Roadmap for Change (Ottawa: Action Committee on Access to Justice in 

Civil and Family Matters, October 2013) online: Canadian Forum on Civil Justice: <http://www.cfcj-

fcjc.org/sites/default/files/docs/2013/AC_Report_English_Final.pdf> [hereinafter, A Roadmap for 

Change]. 

http://www.cfcj-fcjc.org/sites/default/files/docs/2013/AC_Report_English_Final.pdf
http://www.cfcj-fcjc.org/sites/default/files/docs/2013/AC_Report_English_Final.pdf
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2.4 Safeguarding Against Financial Abuse of Donors 

 

EPAs are a popular tool for planning for incapacity, and many Nova Scotians have made 

one.40 Canada’s population is aging, and the use of EPAs is bound to increase.41 At the same 

time, there is increasing recognition that financial abuse through the use of EPAs is a real and 

growing problem. The wide range of authority in a typical EPA, and the vulnerability of many 

donors, creates a situation which is ripe for abuse. Some have even labeled EPAs a “license to 

steal.”42  

 

While no comprehensive study on financial abuse using EPAs has been undertaken in Nova 

Scotia, general data on the prevalence of financial abuse in Canada, and specific data on 

financial abuse from other provinces, may help to shed light on the possible extent of the 

problem. A national survey of elder abuse in Canada found that 40 persons per 1000 of 

Canada’s elderly population (65 years of age or older) had experienced some form of abuse.43 

The most prominent form of abuse of the elderly was financial exploitation or material abuse, 

with 2.5% of the sample having experienced some form of financial abuse.44  

 

Two comprehensive studies of financial abuse of seniors – one conducted in Manitoba and 

one in British Columbia – found that the problem of financial abuse could be more prevalent 

than the findings from the national study revealed. The study on financial abuse conducted in 

Manitoba focused exclusively on financial abuse of mentally incapacitated adults under an 

order of supervision by the Public Trustee. The study found that of 354 cases opened on 

incapacitated adults 60 years of age or older, in 21.5% of those cases there was some 

                                                        
40 Nova Scotia, House of Assembly, Hansard 61st Ass, 2nd Sess, No 10-27 (4 May 2010) at 1898 (Hon 

Ross Landry). 

41 Elizabeth Podnieks, “Elder Abuse: The Canadian Experience” (2008) 20 J Elder Abuse & Neglect 

126 at 126. Nova Scotia’s population in particular is becoming more elderly with 15.4% of the 

population comprised of seniors over the age of 65 in 2009. This is the highest proportion of seniors in 

any Canadian province. It is estimated that the proportion of Nova Scotia’s population over the age of 

65 will rise to 28.4% by 2031. See Nova Scotia Department of Seniors, Seniors Statistical Profile 2009, 

online:<http://www.gov.ns.ca/seniors/pub/2009_StatProfile.pdf>. 

 
42 Amy Jo Conroy, “Curbing the License to Steal: A Discussion of English Law and Possible Reforms 

for the Durable Power of Attorney” (2009) 44 Real Prop, Trust & Estate Law J 31 at 35. See also 

Kathleen Cunningham, Financial Abuse: The Ways and Means (August 2012), online: British 

Columbia Law Institute <http://www.bcli.org/sites/default/files/Financial_Abuse_-

_The_Ways_&_Means_%28Aug_2012%29.pdf> at 13-14. 

43 Elizabeth Podnieks, “National Survey on Abuse of the Elderly in Canada” (1992) 4 J Elder Abuse & 

Neglect 5 at 14. See also Donald Poirier & Norma Poirier, Why is it so difficult to combat elder abuse 

and, in particular, financial exploitation of the elderly? ([Ottawa]: Law Commission of Canada, 1999) 

online: <http://epe.lac-bac.gc.ca/100/200/301/lcc-cdc/combat_elder_abuse-e/poirier.html> at s 9.2.  

44 Podnieks, supra note 43 at 16. 

http://www.gov.ns.ca/seniors/pub/2009_StatProfile.pdf
http://www.bcli.org/sites/default/files/Financial_Abuse_-_The_Ways_&_Means_%28Aug_2012%29.pdf
http://www.bcli.org/sites/default/files/Financial_Abuse_-_The_Ways_&_Means_%28Aug_2012%29.pdf
http://epe.lac-bac.gc.ca/100/200/301/lcc-cdc/combat_elder_abuse-e/poirier.html
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suspicion of financial abuse.45  The most common suspect in cases of financial abuse was the 

adult child of the incapacitated adult.46  

 

One study of financial abuse of seniors conducted in British Columbia from 1992-1995 found 

that 8% of older adults acknowledged that they had experienced financial abuse.47 The British 

Columbia study revealed that while many donors who had granted powers of attorney did not 

experience financial abuse,48 financial abuse involving a power of attorney was the second 

most common form.49  

 

Indeed, financial abuse using an EPA may be highly underreported because the abuse will 

occur in the context of families with complicated dynamics of support. Donors may suffer 

cognitive difficulties which leave the abuse unnoticed. And donors may be dependent on the 

abuser for care and companionship, and may not want to report the abuse for fear of losing 

an important means of support.50  

 

Breach of an attorney’s duties may also arise from ignorance or confusion about the 

responsibilities of an attorney or the wishes of the donor.51 Strategies to address EPA abuse 

ought to be two-pronged: they must promote security of donors through preventative 

safeguards and means of redress, but they should also promote public legal education about 

the significance of granting an EPA, and of accepting the appointment to act as attorney. 

 

                                                        
45 John B Bond, Jr et al, “The Financial Abuse of Mentally Incompetent Older Adults: A Canadian 

Study” (1999) 11 J Elder Abuse & Neglect 23 at 28. 

46 Ibid at 31. 

47 Charmaine Spencer, Diminishing Returns: An Examination of Financial Abuse of Older Adults in 

British Columbia (Gerontology Research Centre, Simon Fraser University, 1998) at 26. 

48 Ibid at 19. 

49 Ibid at 27. The Report indicated that the most common form of financial abuse involved coercion, 

harassment or misrepresentation. 

50 A Paul Blunt, “Financial Exploitation: The Best Kept Secret of Elder Abuse” (1996) 367 Aging 62 at 

62; Gregory E Lenehan, “Theft By Person Holding Power of Attorney” (Powerpoint delivered at Elder 

Law in the Next Decade Conference, 26 March 2010); Arlene Groh and Rick Linden, “Addressing Elder 

Abuse: The Waterloo Restorative Justice Approach to Elder Abuse Project” (2011) 23 J Elder Abuse & 

Neglect 127 at 129. 

51 See, for example, Nina A Kohn, “Elder Empowerment as a Strategy for Curbing the Hidden Abuses 

of Durable Powers of Attorney” (2006) 59 Rutgers LR 1; Carolyn L Dessin, “Acting as an Agent Under 

a Financial Durable Power of Attorney: An Unscripted Role” (1996) 75 Neb LR 574. 



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

43 
 

While diminished capacity may be a contributing factor to financial exploitation it must also 

be kept in mind that donors not experiencing diminished capacity are also subject to abuse.52 

To the extent it does so at all, the Powers of Attorney Act largely addresses situations of 

abuse that arise once the donor has become incapacitated - but incapacity is not a reliable 

indicator of a donor’s vulnerability to misuse of an EPA. Among other things, this Report 

considers whether the Act ought to conceptualize capacity through a more nuanced, 

substantive approach to donor autonomy and self-determination, and whether its protections 

against abuse ought to be more carefully calibrated to donors’ actual vulnerability. 

 

Finally, we must add that - as we have heard throughout this project - most attorneys do not 

abuse or misuse their powers. It is clear that most attorneys attempt to fulfill the trust of the 

donor in good faith, vindicating the donor’s choice of substitute decision-maker. We focus on 

financial abuse partly because the exploitation of vulnerable adults by someone in a position 

of trust is and ought to be an outrage, but also because failing to prevent and remedy 

exploitation undermines the integrity of the EPA as a valuable tool for preserving donor 

autonomy. 

 

It is clear that many adults in Nova Scotia prefer the EPA over available alternatives for 

dealing with incapacity. But donors must have faith that the law adequately prevents 

exploitation of their property, and will respond forcefully when exploitation occurs. We have 

not made any recommendations in this Report that we consider will undermine the relative 

simplicity and privacy of the EPA system more than is necessary to uphold donors’ faith that 

the law will protect their interests when they are not able to do so for themselves. 

 

2.5 National and International Law Reform Efforts 

 

A number of jurisdictions have undertaken reform of their powers of attorney legislation to 

address the issue of potential misuse. In particular, safeguards have been enacted with 

respect to execution of powers of attorney, clarifying the authority and duties of donors and 

attorneys, and creating some oversight over attorney authority by both donors and third 

parties.  

 

Nova Scotia’s Powers of Attorney Act is of the first generation of power of attorney laws, 

which were enacted in Canada in the 1970s and 80s. It follows a simple model of regulation, 

including only the most basic mechanisms for safeguarding against abuse, such as the 

requirements for witnesses, and provisions for court-ordered accounting and removal of 

attorneys. Nova Scotia’s Act compares poorly with more recent legislation in other 

jurisdictions in failing to provide a comprehensive, modern scheme of rights, responsibilities 

and protections for donors, attorneys and third parties who deal with attorneys. And there is 

                                                        
52 Kohn, supra note 51  at 37. 
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no publicly-administered repository for powers of attorney to ensure that the most recent, 

valid EPA is capable of being readily located and verified.53 

 

Second generation legislation - passed in the 1980s and 1990s - such as that in Ontario, 

Manitoba, Alberta, Nunavut, Yukon and the Northwest Territories, includes stronger 

safeguarding measures, provides greater guidance to attorneys as to how to undertake their 

appointments, and generally promotes better awareness about what is entailed in the 

granting and using of an EPA.  

 

More recently, power of attorney legislation has been updated in England, Wales, and the 

United States. The Mental Capacity Act 200554 came into force in 2007 in England and 

Wales.  The Act replaced the English enduring power of attorney regime with lasting powers 

of attorney.55 It carefully defines donor incapacity and sets out principles for identifying the 

best interests of the donor when a decision must be made on the donor’s behalf. It provides 

extensive guidance to attorneys as to their duties and powers under a lasting power of 

attorney. Unlike in Canada and the U.S., lasting powers of attorney must be registered, and 

the Court of Protection may control the exercise of the power.56  

 

In 2006, the U.S. National Conference of Commissioners on Uniform State Laws approved a 

Uniform Power of Attorney Act (hereinafter “UPOAA”).57 The UPOAA replaced the Uniform 

Durable Power of Attorney Act.58 While the UPOAA contains safeguards against abuse, the 

UPOAA was intended to be “primarily a set of default rules that preserve a principal’s 

freedom to choose both the extent of an agent’s authority and the principles to govern the 

                                                        
53 While in order to deal with land a power of attorney must be registered, use of the power of attorney 

is not monitored.  

54 Supra note 29. 

55 A lasting power of attorney can apply to property or personal care. A lasting power of attorney can be 

registered at any time, and takes effect as soon as it is registered. Formerly an enduring power of 

attorney could only be registered in the UK when the donor was incapacitated. 

56 Watts & Reynolds, supra note 2 at para 10-009. 

57 National Conference of Commissioners on Uniform State Laws, Uniform Power of Attorney Act 

(2006), online: Uniform Law Commission  <http://www.uniformlaws.org/shared/docs/power%

20of%20attorney/UPOAA_2011_Final%20Act_2014sep9.pdf> [UPOAA]. 

58 Power of Attorney Summary, online: Uniform Law Commission <http://www.uniformlaws.org/

ActSummary.aspx?title=Power%20of%20Attorney>. As of 04 May 2015, Alabama, Arkansas, 

Colorado, Hawaii, Idaho, Iowa, Maine, Maryland, Montana, Nebraska, Nevada, New Mexico, Ohio, 

Pennsylvania, Virginia, West Virginia and Wisconsin had enacted the UPOAA and Nebraska and West 

Virginia had introduced it; see Legislative Fact Sheet, online: Uniform Law Commission 

<http://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Power%20of%20Attorney>. 

http://www.uniformlaws.org/shared/docs/power%20of%20attorney/UPOAA_2011_Final%20Act_2014sep9.pdf
http://www.uniformlaws.org/shared/docs/power%20of%20attorney/UPOAA_2011_Final%20Act_2014sep9.pdf
http://www.uniformlaws.org/ActSummary.aspx?title=Power%20of%20Attorney
http://www.uniformlaws.org/ActSummary.aspx?title=Power%20of%20Attorney
http://www.uniformlaws.org/LegislativeFactSheet.aspx?title=Power%20of%20Attorney
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agent’s conduct.”59 Among other things the UPOAA requires third parties (e.g., financial 

institutions) to accept powers of attorney except in a limited class of circumstances, and 

provides greater protection to third parties who deal with the attorney notwithstanding the 

possible invalidity or termination of a power of attorney presented to them.60  

 

In 2008, the Western Canada Law Reform Agencies (WCLRA) published recommendations 

to help harmonize the laws of British Columbia, Alberta, Saskatchewan and Manitoba with 

respect to EPAs.61 The WCLRA report focuses on recognition of EPAs, clarifying attorney 

duties under an EPA, and preventing misuse of EPAs. The report seeks to further strengthen 

the safeguards present in the second generation legislation in the Western provinces with the 

introduction of notices of attorney acting,62 a reporting system for cases of suspected abuse, 63 

and an expanded list of statutory attorney duties.64 

 

2.6 The Commission’s Project on Enduring Powers of Attorney  

 

In 1992, this Commission undertook a study of the law of adult guardianship in Nova Scotia. 

In the course of that study, the Commission began examining alternatives to adult 

guardianship in the form of substitute decision-making for personal care and health issues. 

The Commission’s final report, published in 1995, recommended the overhaul of the adult 

guardianship regime in Nova Scotia and the introduction of advanced health care directives.65 

The Commission issued two draft Acts: a Draft Adult Guardianship Act and a Draft Advance 

Health Care Directives Act.66   

 

In the course of the project on guardianship and advanced health care directives, the 

Commission heard of concerns regarding enduring powers of attorney. These concerns 

                                                        
59 Uniform Power of Attorney Act, Prefatory Note, online: Uniform Law Commission 

<http://www.uniformlaws.org/shared/docs/power%20of%20attorney/upoaa_final_may08.pdf>. 

60 UPOAA, supra note 57, ss 118 & 119. As the drafters observed, requiring third party acceptance of 

apparently valid powers of attorney places the risk of an attorney proceeding with an invalid or 

terminated EPA on the donor. The drafters considered this vital to ensuring they will be effective as an 

alternative to guardianship. 

61 Western Canada Law Reform Agencies, Enduring Powers of Attorney: Areas for Reform, Final 
Report 2008 (Western Canada Law Reform Agencies, 2008). 

62 Ibid at 78. 

63 Ibid at 80. 

64 Ibid at 27-46. 

65 See Final Report: Adult Guardianship and Personal Health Care Decisions, supra note 36. 

66 Ibid. 

http://www.uniformlaws.org/shared/docs/power%20of%20attorney/upoaa_final_may08.pdf
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focused on safeguarding against abuse, recognition of EPAs by third parties, validity of EPAs, 

and the issue of when EPAs come into effect. The Commission released a Final Report on 

Enduring Powers of Attorney in September 1999.  

 

Since then, Nova Scotia’s Legislature has made efforts to update the province’s substitute 

decision-making regime. In 2008, the Medical Consent Act was repealed and replaced by the 

Personal Directives Act. The Medical Consent Act had provided basic criteria for granting an 

authorization to another person to give consent to or directions regarding medical treatment, 

but not personal care decisions. The Personal Directives Act allows adults with capacity to 

make a personal directive appointing a delegate to make decisions on both health and 

personal care issues on the adult’s behalf. The Personal Directives Act sets out in 

considerably greater detail how to make a personal directive, how the directive may be used 

or terminated, how delegates are to make decisions, what constitutes capacity, and powers of 

the court.  

 

The Powers of Attorney Act, however, remains basically as it was proclaimed in 1988 - a 

simple statute regulating the execution and use of an EPA, with only the most elementary 

safeguards against abuse and oversight by the court, and no substantive direction to 

attorneys and third parties dealing with attorneys.  

 

In 2010, the Legislature amended the Act to provide that in situations where one or more 

joint attorneys are unable or unwilling to act, the remaining attorneys can continue to act.67 

The amendment was in response to a 2008 court decision which held that under the Act as it 

was at the time, a surviving joint attorney could not act following the death of the other.68 

Before the amendment in 2010, the Act had not been amended since it was brought into force 

in 1988.  

 

The Commission’s present project on EPAs was initiated by a reference received from the 

Attorney General in March of 2010, pursuant to section 8(2)(b) of the Law Reform 

Commission Act.69 The reference requested the Commission’s general recommendations for 

the improvement and modernization of the Powers of Attorney Act.   

 

The Commission convened an advisory group of interested stakeholders, which met 

extensively through the summer of 2012 to consider options for reform. The Advisory Group 

was assisted by extensive research by staff into use of EPAs, the nature and scope of EPA 

misuse and abuse, problems confronted by other jurisdictions, and options for reform. The 

Advisory Group’s deliberations were of great assistance to the Commission in evaluating the 

reforms recommended in this Report. 

                                                        
67 Nova Scotia, House of Assembly, Hansard 61st Ass, 2nd Sess, No 10-27 (4 May 2010) at 1898 (Hon 

Ross Landry). 

68 Re Wilson Estate, 2008 NSSC 418, 276 NSR (2d) 13. 

69 SNS 1990, c 17. 
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2.7 Application to Non-Enduring Powers Of Attorney 

 

With the exception of Ontario, all other jurisdictions in Canada that provide for powers of 

attorney deal with both enduring and non-enduring powers of attorney in a single piece of 

legislation. For the most part, however, power of attorney legislation deals primarily with 

EPAs; regulation of non-enduring powers of attorney is largely left to rules of equity and the 

law of agency.  

 

While Nova Scotia’s Powers of Attorney Act provides for and regulates EPAs, non-enduring 

powers of attorney and EPAs alike continue to be regulated by the common law of agency and 

equitable principles. The duties of loyalty and care and the duty to keep records and account 

to the principal all apply in the context of enduring and non-enduring powers of attorney; 

however, as will be discussed in the section on Attorney Duties, an attorney’s fiduciary duties 

are heightened when acting for a donor with diminished capacity. 

 

Those jurisdictions in Canada that deal with non-enduring powers of attorney in their power 

of attorney legislation typically provide for the authority to grant non-enduring powers of 

attorney, including irrevocable powers of attorney, and protect innocent third parties relying 

upon the apparent authority of the attorney when in actual fact that EPA was invalid or was 

terminated or revoked.70 Most power of attorney legislation also protects attorneys acting 

with reasonable care pursuant to a power of attorney when, unbeknownst to the attorney, his 

or her authority has been terminated or the power of attorney is invalid.71 

 

The Uniform Law Conference of Canada’s 1978 Uniform Powers of Attorney Act provides for 

the granting of enduring powers of attorney and the termination of EPAs upon the making of 

a guardianship order, and also codifies the above-mentioned protections for innocent 

attorneys and third and fourth parties with regard to EPAs and non-enduring powers of 

attorney.72 The protections for attorneys were adopted out of concern over unfairly exposing 

innocent attorneys to liability based on long-standing English case law. In the English case of 

Yonge v Toynbee,73 the actual authority of the attorneys was terminated by the mental 

incapacity of the donor. The attorneys continued to act under the power of attorney and were 

held personally liable to third parties, despite the fact that they did not know that their 

authority had terminated. 

 

                                                        
70 See for example, The Powers of Attorney Act, CCSM c P97, ss 3 to 5, “Powers of Attorney Generally”. 

71 Ibid, s 4(2). 

72 Uniform Powers of Attorney Act, supra note 12.   

73  [1910] 1 KB 215. 
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We consider that Nova Scotia’s Powers of Attorney Act should incorporate basic provisions 

dealing with non-enduring powers of attorney as well as enduring powers of attorney. In this 

Report we use the general term “powers of attorney” to refer non-enduring powers of 

attorney, enduring powers of attorney and contingent powers of attorney. Our 

recommendations herein are largely with regard to enduring powers of attorney (EPAs), 

including contingent powers of attorney. However, where applicable we make 

recommendations that are applicable to enduring and non-enduring powers alike, such as 

with regard to codifying the existing duties of an attorney, and protections for attorneys and 

third parties against the invalidity or termination of the attorney’s authority. 
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3 .  CAPAC ITY  
  

The Nova Scotia Powers of Attorney Act provides no guidance as to the status of mental 

capacity that a person must have in order to make a legal decision concerning an EPA. 

Instead, that body of law is to be found in the common law, which has been established in 

court decisions over time. In this section we recommend that the Act give greater guidance 

with respect to what constitutes legal capacity to make decisions concerning property and 

finances, including whether to make an EPA. We also examine whether the legislation should 

require proof of capacity upon execution, and what ought to be the requisite age to execute an 

EPA. We also consider measures to ensure that estate planning professionals are informed 

about modern conceptions of capacity and take appropriate steps to confirm capacity when 

taking instructions. 

 

3.1 The Right to Legal Capacity 

 

In recent years, especially at the international level there has been significant rethinking and 

reform concerning the rights of persons with disabilities to make effective legal decisions. 

Canada is a signatory to the United Nations Convention on the Rights of Persons with 

Disabilities (the “CRPD”).74 The Convention provides that all persons are entitled to an equal 

right of legal capacity, including those persons who experience intellectual, developmental, 

cognitive, psychosocial and communicative disabilities. Article 12(2) of the CRPD provides 

that: 

 

States Parties shall recognize that persons with disabilities enjoy legal capacity 

on an equal basis with others in all aspects of life.  

 

The Committee on the Rights of Persons with Disabilities - the official body which monitors 

compliance with the CRPD - has interpreted Article 12 to mean that legal capacity must not 

be contingent on mental capacity. The Committee states: 

 

Legal capacity and mental capacity are distinct concepts. Legal capacity is the 

ability to hold rights and duties (legal standing) and to exercise those rights and 

duties (legal agency). It is the key to accessing meaningful participation in 

society. Mental capacity refers to the decision-making skills of a person, which 

naturally vary from one person to another and may be different for a given 

person depending on many factors, including environmental and social factors. 

… Article 12 of the Convention on the Rights of Persons with Disabilities, 

however, makes it clear that “unsoundedness of mind” (sic) and other 

discriminatory labels are not legitimate reasons for the denial of legal capacity 

(both legal standing and legal agency). Under article 12 of the Convention, 

                                                        
74 Supra note 37. 
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perceived or actual deficits in mental capacity must not be used as justification 

for denying legal capacity.75 

 

This is somewhat at odds with concepts of legal capacity that are currently employed in 

Canadian law. With regard to enduring powers of attorney, courts use a functional approach 

to legal capacity. According to the functional approach, in order to undertake a legal act, such 

as making a will, deed, contract or EPA, a person must have the cognitive ability to 

understand the nature of the legal act and appreciate its consequences.76 In other words, legal 

capacity is a threshold condition, rather than a right.  

 

The Committee on the Rights of Persons with Disabilities has critiqued the functional and 

cognitive concept of capacity as follows: 

 

The functional approach attempts to assess mental capacity and deny legal 

capacity accordingly. It is often based on whether a person can understand the 

nature and consequences of a decision and/or whether he or she can use or 

weigh the relevant information. This approach is flawed for two key reasons: (a) 

it is discriminatorily applied to people with disabilities; and (b) it presumes to 

be able to accurately assess the inner-workings of the human mind and, when 

the person does not pass the assessment, it then denies him or her a core 

human right — the right to equal recognition before the law. In all of those 

approaches, a person’s disability and/or decision-making skills are taken as 

legitimate grounds for denying his or her legal capacity and lowering his or her 

status as a person before the law. Article 12 does not permit such discriminatory 

denial of legal capacity, but, rather, requires that support be provided in the 

exercise of legal capacity.77 

 

In other words, according to the Committee legal capacity is not a condition which one may 

or may not have, depending on mental ability. It is not a rebuttable presumption. Rather, it is 

a right that all people have, conceptually distinct from their individual cognitive or decision-

making abilities. Laws which make legal capacity dependent on some standard of mental 

capacity are disempowering and paternalistic, and discriminate against persons whose 

cognitive abilities are not up to the standard. 

 

                                                        
75 UN Doc CRPD/C/GC/1, 11 April 2014, para 13. 

76 See (Re) Isnor Estate, supra note 22; Catherine DA Watson, “A Review of Capacity Law in Nova 

Scotia” (Report delivered by A Lawrence Graham at the CBA Elder Law Conference, 4 October 2002) 

at 18; Banton v Banton (1998), 164 DLR (4th) 176, 66 OTC 161. 

77 UN Doc CRPD/C/GC/1, 11 April 2014, para 15. 
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This interpretation of Article 12 of the CRPD is controversial.78 Canada has registered a 

declaration and reservation with regard to Article 12, as follows: 

 

Canada recognises that persons with disabilities are presumed to have legal 

capacity on an equal basis with others in all aspects of their lives. Canada 

declares its understanding that Article 12 permits supported and substitute 

decision-making arrangements in appropriate circumstances and in accordance 

with the law. 

 

To the extent Article 12 may be interpreted as requiring the elimination of all 

substitute decision-making arrangements, Canada reserves the right to continue 

their use in appropriate circumstances and subject to appropriate and effective 

safeguards. ...79 

 

Pursuant to this reservation, Canada does not consider itself bound to an interpretation of 

Article 12 that would render the functional and cognitive approach to capacity, and the 

substitute decision making laws that rely on it - such as the Powers of Attorney Act - a 

violation of Canada’s commitments under the CRPD. But the substantive critique of the 

functional, cognitive approach remains as a matter of policy, and for that reason we consider 

its implications here. 

 

The introduction of the CRPD was the result of considerable effort by disabled person’s 

organizations to have the equal rights of disabled persons recognized at law.80 These 

organizations, importantly, sought to ensure the recognition a social model of disability 

which recognizes that disability is the result of attitudinal and environmental barriers and is 

not simply the result of an impairment.81 Disability is understood not as a form of individual 

dysfunction but as a result of the way society is organized, including the laws governing legal 

decision making.82 

 

                                                        
78 See Law Commission of Ontario, Law Commission of Ontario, Legal Capacity, Decision-making 

and Guardianship (Discussion Paper, May 2014) online: Law Commission of Ontario <http://lco-

cdo.org/capacity-guardianship-discussion-paper.pdf> at 118-19; Sheila Wildeman, “Protecting Rights 

and Building Capacities: Challenges to Global Mental Health Policy in Light of the Convention on the 

Rights of Persons with Disabilities,” (2013) Journal of Law, Medicine & Ethics 48 at 58-59. 

79 Declaration (registered upon Canada’s accession to the Convention, March 11, 2010, available at 

<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=iv-15&chapter=4&lang=

en#EndDec>. 

80 See Wildeman, supra note 78 at 54-58. 

81 Ibid at 54. 

82 Ibid at 52. 

http://lco-cdo.org/capacity-guardianship-discussion-paper.pdf
http://lco-cdo.org/capacity-guardianship-discussion-paper.pdf
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=iv-15&chapter=4&lang=en%23EndDec
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=iv-15&chapter=4&lang=en%23EndDec
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This represents a broad challenge to concepts of legal capacity that allow a person to be 

considered “incapable”, and the laws that depend on them. The paradigm of laws that enable 

a person to exercise legal capacity on behalf of someone else who “lacks capacity” - including 

among others the Powers of Attorney Act - is regarded as discriminatory, to the extent that 

there is no provision for the so-called incapable person to exercise legal capacity in other 

ways. Proponents urge a wholesale shift to a legal culture, and laws, dedicated to promoting 

the legal capacity of all persons, by reconceptualizing the cognitive and functional approach 

to capacity and by recognizing the integral role of support for the exercise of that capacity.83 

Rather than substitute decision-making, the emphasis should be on support, including laws 

that permit supported decision-making arrangements. A person may yet choose a substitute 

decision-making arrangement such as an EPA (including doing so through a supporter 

appointed in a supported decision making agreement), but he or she will not be bound to do 

so, if the law provides for alternatives. 

 

In response to our Discussion Paper we were strongly urged by the Nova Scotia Association 

for Community Living (NSACL) and the Canadian Association for Community Living (CACL), 

in a joint submission, not to proceed with recommendations to reform the Powers of 

Attorney Act, in the absence of a much broader review of Nova Scotia’s framework for 

recognizing and promoting the right of legal capacity. They are concerned that reform of the 

Powers of Attorney Act by itself will perpetuate a regime which discriminates against persons 

with intellectual,  developmental, cognitive and psychosocial disabilities. It will continue to 

entrench a concept of legal capacity that constructs an artificial, discriminatory boundary 

between the so-called ‘capable’ and ‘incapable’, denying so-called incapable people of the 

right to exercise legal capacity in other ways, and leaving them with only the option of 

guardianship so that legal capacity may be exercised on their behalf. 

 

The joint NSACL/CACL submission argues that in order to live up to Canada’s commitments 

under the CRPD and to ensure that all persons with disabilities are able to exercise their legal 

capacity on an equal basis with non-disabled Canadians, a comprehensive review of Nova 

Scotia’s consent and capacity laws is required. Such a review would reconsider the concept of 

capacity employed in a number of provincial laws, examine alternatives to enduring powers 

of attorney for persons with disabilities, and identify the supports and safeguards that should 

be provided to allow for the full exercise of the equal right to legal capacity. 

 

The need for substantive reform to promote legal capacity was recognized by the Nova Scotia 

Joint Community‐Government Advisory Committee on Transforming the Services to Persons 

with Disabilities (SPD) Program (the “Joint Committee”) in its 2013 report to the Minister of 

Community Services titled, Choice, Equality and Good Lives in Inclusive Communities.84 The 

                                                        
83 Michael Bach & Lana Kerzner, A New Paradigm for Protecting Autonomy and the Right to Legal 

Capacity (October 2010), online: Law Commission of Ontario <http://www.lco-

cdo.org/disabilities/bach-kerzner.pdf> at 82-100. 

84 Nova Scotia Joint Community-Government Advisory Committee, Choice, Equality and Good Lives 

in Inclusive Communities: A Roadmap for Transforming the Nova Scotia Services to Persons with 

http://www.lco-cdo.org/disabilities/bach-kerzner.pdf
http://www.lco-cdo.org/disabilities/bach-kerzner.pdf
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Joint Committee included representatives from the disability community in Nova Scotia, 

service providers and government representatives, including the Associate Deputy Minister 

of Community Services, the Director of Services to Persons with Disabilities and members of 

the Department of Health and Wellness. Among other things, the report recommended a 

number of steps toward the recognition of an equal right to legal capacity for persons with 

disabilities as guaranteed in the CRPD, including the development of a legal framework to 

protect and promote the right to legal capacity and supported decision making, with related 

policies and guidelines, training and information resources, and the establishment of a 

provincial advisory group to identify options for promoting and protecting the right to legal 

capacity.85 

 

A broader capacity law reform project could examine the potential for a regime of assisted 

decision-making, as an alternative way to exercise legal capacity. In British Columbia, the 

Representation Agreement Act provides that an adult may appoint someone else to assist in 

undertaking “routine” financial management decisions such as paying bills, receiving and 

depositing income to the adult’s account, purchasing food, accommodation and other 

personal care items, and making investments on behalf of the adult.86 In order to make a 

representation agreement, an adult need not demonstrate cognitive abilities to the extent 

required by the functional approach. The Representation Agreement Act provides that an 

adult may make a representation agreement even if the adult is incapable of making a 

contract or looking after his or her financial affairs.87 The Act provides a list of considerations 

to assist in determining capacity including:  

 

(a) whether the adult communicates a desire to have a representative make, 
help make, or stop making decisions; 

(b) whether the adult demonstrates choices and preferences and can express 
feelings of approval or disapproval of others; 

(c) whether the adult is aware that making the representation agreement or 
changing or revoking any of the provisions means that the representative may 
make, or stop making, decisions or choices that affect the adult; 

(d) whether the adult has a relationship with the representative that is 
characterized by trust.88 

 

                                                                                                                                                                             
Disabilities Program, (June 2013) online: Community Services <https://novascotia.ca/coms/

putpeoplefirst/docs/SPD_Transformation_Plan_and_Roadmap.pdf>. 

85 Ibid at 17. 

86 Representation Agreement Act, RSBC 1996, c 405, s 7(1). 

87 Ibid, s 8(1) 

88 Ibid, s 8(2). 

https://novascotia.ca/coms/putpeoplefirst/docs/SPD_Transformation_Plan_and_Roadmap.pdf
https://novascotia.ca/coms/putpeoplefirst/docs/SPD_Transformation_Plan_and_Roadmap.pdf
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This approach to capacity prioritizes a person’s ability to express choices and preferences 

over a more rigorous assessment of cognitive decision-making ability.89 It is based upon a 

supportive model, in terms of “whether the adult has a relationship with the representative 

characterized by trust.” It recognizes that a person may exercise legal capacity with the 

support of a trusted representative.  

 

The British Columbia Representation Agreement Act may be thought of as a hybrid model, to 

the extent that it permits the appointed representative to make decisions on behalf of the 

person, in addition to supporting the person to make decisions on her own. Legislation in 

Yukon and Alberta provides for the appointment of supporters only to help persons make 

and carry out decisions,90 and Manitoba promotes recognition of supported decision making 

by informal supports.91  

 

The NSACL and CACL argue that the availability of supported decision-making is critical to 

avoiding or moderating the discrimination inherent in a system which, like the Powers of 

Attorney Act, denies the ability of persons with intellectual, developmental, cognitive and 

psychosocial disabilities the right to make certain legal decisions. 

 

But the concept of supported decision-making, and especially the non-cognitive approach to  

capacity, is controversial.92 Expressing a choice or preference does not indicate that a person 

has necessarily made a decision, and third parties may require greater certainty that a 

decision has been made. There is also concern that by allowing persons who lack capacity 

according to the familiar functional test to nevertheless transfer, or share, decision-making 

authority over property with someone else, representation agreements may facilitate abuse. 

This sort of relational approach to decision-making may make it difficult in law to delineate 

liability for wrong-doing. Further, some worry about the effect of formalizing previously 

informal personal relationships of trust. In short, reform in this area will require careful 

study and extensive consultation. 

 

A broader capacity law review could also look at programs to protect the right of legal 

capacity and to support its exercise. In their joint submission the NSACL and CACL suggest 

that there should be a new office, or collaboration among existing agencies, to provide 

support for the exercise of legal capacity through supported decision-making agreements, 

                                                        
89 See Law Commission of Ontario, supra note 78 at 76-78. 

90 Adult Protection and Decision Making Act, SY 2003, c 21, Sch A; Adult Guardianship and 

Trusteeship Act, SA 2008, c A-4.2. Under Division 1 of the Alberta Act, supported decision-making 

agreements may be entered into with respect to personal care decisions. Saskatchewan provides for co-

decision-making arrangements where the court appoints someone to share in decision-making 

authority: see The Adult Guardianship and C0-decision-making Act, SS 2000, c A-5.3. 

91 Vulnerable Persons Living with a Mental Disability Act, CCSM c V90, s 6. 

92 Law Commission of Ontario, supra note 78 at 133-36. 
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powers of attorney and personal directives, as well as public education and conflict-

mediation services.  

 

A broader review could also look at legislative requirements for capacity assessments - for 

instance, that all available opportunities for a person to receive support be provided prior to 

any finding of incapacity, and procedural rights for the person to be assessed. 

 

Finally, a broader review may also examine whether the province should create a Consent 

and Capacity Board and a capacity assessment office, such as in Ontario.  

 

We agree that there is a need for a comprehensive review of consent and capacity laws, and 

their administration, in Nova Scotia. It is clear that a lack of alternatives to granting EPAs 

means that some persons with disabilities who are not able to meet the cognitive and 

functional test of capacity to grant an EPA are deprived of the ability to exercise choice and 

self-determination in important areas of their lives. This is discriminatory. We agree with the 

recommendations of the Nova Scotia Joint Community-Government Advisory Committee on 

Transforming the Services to Persons with Disabilities that a legislative reform process is 

required “to establish a legal framework to protect and promote the right to legal capacity 

and supported decision making” and furthermore, that such a review is in keeping with 

Canada’s commitments under the UN CRPD. The Government of Nova Scotia has indicated 

that it will develop a 10-year process “to provide choice, flexibility, and a person-focused 

approach” in line with the Joint Advisory Committee’s recommendations.93 

 

We do not agree, however, that the current project on the Powers of Attorney Act should be 

delayed while a broader review of capacity law is undertaken. The recommendations in this 

Report are significant and wide-ranging as far as the safe and effective use of enduring 

powers of attorney is concerned. We have made recommendations to limit the potential for 

financial abuse using an EPA, to create a more transparent and accountable environment 

around the donor-attorney relationship, to better respond to abuse when it occurs, and to 

better protect and support the autonomy of donors, whether they are considered legally 

capable or not. In our view these reforms will do much good for those who have made and 

will continue to make EPAs, and need not wait on the broader reforms that are urged to 

respond to the more general deficiencies which are shared by a number of areas of law. 

 

Recommendation: 

 

The Government of Nova Scotia should conduct a broad review of legislation and 

administrative programs and processes which regulate the right to legal capacity. The 

review should be dedicated to ensuring that Nova Scotia’s laws and public programs 

respect, protect and promote the autonomy of all persons, in accordance with 

                                                        
93 Nova Scotia, “Transforming Services for Persons with Disabilities” online: 

<http://www.novascotia.ca/coms/putpeoplefirst/docs/4._SPD_Transformation.pdf>. 

http://www.novascotia.ca/coms/putpeoplefirst/docs/4._SPD_Transformation.pdf
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Canada’s commitments under the United Nations Convention on the Rights of 

Persons with Disabilities. 

 

 
3.2 Capacity to Make Decisions Regarding Property and Finances 

 

3.2.1 Presumption of Capacity 

 

At common law an adult is presumed to have the legal capacity to make decisions that will be 

recognized and upheld by law, until it is determined otherwise.94 Practically speaking, this 

means a person may execute a power of attorney without having to prove capacity at the 

outset, such as by a doctors’ assessment or lawyer’s certificate.  

 

Most power of attorney legislation preserves the presumption of capacity and some explicitly 

confirms it.95 Some jurisdictions provide that the EPA is void if the donor was mentally 

incapable of understanding the nature and effect of the EPA at the time of its execution,96 but 

do not modify the presumption. Yukon is the only Canadian jurisdiction that requires that an 

EPA must be accompanied by a lawyer’s certificate and that this certificate must state that the 

donor understands the nature and effect of granting the EPA.97 

 

Beginning from a presumption of capacity is important to respecting adults’ autonomy. As 

well, a legal presumption also has several practical advantages. Most obviously, not having to 

obtain a doctor’s certificate or see a lawyer ensures that the process of making an EPA 

remains simple and accessible.  

 
                                                        
94 There is a presumption of capacity in most provinces. This means that a donor may grant a power of 

attorney without having to prove that they have capacity to grant it. Only if someone wishes to 

challenge the validity of the power of attorney will it have to be shown that the donor had capacity at 

the time he or she made the power of attorney. By contrast, in Quebec there is a system of registration 

for EPAs (called mandates in anticipation of incapacity) which is supervised by the courts by way of a 

process called homologation). As opposed to powers of attorney, Quebec’s Code provides for mandates 

which allow a mandatary to act for a mandator. When the mandator loses capacity, a lawyer or notary 

approaches the court to validate the mandate in anticipation of incapacity. At this time the court 

determines the validity of the mandate and whether or not the donor has legal capacity. The 

homologation process ensures that a mandate is valid and that the attorney has the de facto authority 

to act. The Public Curator (similar to Nova Scotia’s Public Trustee) is required to keep a register of 

homologated mandates.  

95 See, for example, Ontario’s Substitute Decisions Act, supra note 28 s 2(1): a person who is 18 years 

of age or more is presumed to be capable of entering into a contract. 

96 See, for example, Powers of Attorney Act, RSA 2000, c P-20 s 3. 

 
97 Enduring Power of Attorney Act, RSY 2002, c 73, s 4(b). 
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On the other hand, the presumption of capacity means that the donor’s capacity in many 

cases will only be assessed after the fact, with whatever evidence may be brought by the 

parties to a court application. Because the execution of a power of attorney is a private 

matter, there will be no necessary confirmation – beyond the evidence of witnesses to the act 

– that the donor fully understood what he or she was signing. Apart from the potential for 

unsatisfactory decisions because of inadequate or incomplete evidence on a later court 

application, by that time a wrongfully-appointed attorney may have depleted the donor’s 

estate.  

 

In determining whether to maintain the presumption of capacity, or instead to require 

professional witnesses or independent legal advice (which we consider in greater detail in the 

next chapter), it is important to balance the need for effective safeguards against the benefit 

of accessibility of EPAs, and the principle of respect for the donor’s autonomy. If the issue is 

to make sure that the donor is properly informed, as opposed to ensuring a reliable 

determination of the donor’s capacity, then the concern may be addressed in part by way of 

less onerous measures; e.g., education programs, a statutory form with explanatory notes, 

and a recitation of attorney powers and duties in the legislation.  

 

In our view, the presumption of capacity should be maintained. The liberty and autonomy of 

a person to make decisions regarding property and finances should be respected, absent 

convincing evidence to the contrary. The imposition of a requirement for a professional 

witness to confirm the donor’s capacity will be too onerous for some, and will simply make 

EPAs unavailable to them as a means to plan for their own lack of capacity while they still 

have it. 

 

Recommendation: 

 

The Act should provide that a person is presumed to be capable of making a decision 

in respect of property and finances.  

 

As discussed above, Nova Scotia courts use a functional approach to assessing capacity.98 A 

functional approach recognizes that capacity is task- or decision-specific.99 As Hall puts it, “A 

person may be fully capable of making some kinds of decisions independently, while 

requiring assistance with other kinds of decisions or requiring a substitute decision maker for 

                                                        
98 See (Re) Isnor Estate, supra note 22; Watson, supra note 76 at 18; Banton, supra note 76. 

99 Canadian law also, in some areas, recognizes an older, status-based conception of capacity, or 

‘competence’ which applies to a person’s general, or overall, decision-making ability- see, e.g., 

Incompetent Persons Act, RSNS 1989, c 218, s 2(b): ““incompetent person” includes a person, not an 

infant, who is incapable from infirmity of mind of managing the person’s own affairs.” 
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certain kinds of decisions”.100 For example, according to a functional approach a person 

suffering the onset of dementia may no longer be able to fully manage her financial affairs, 

but she may be able to understand and appreciate the nature and consequences of granting 

an EPA. 

 

Nova Scotia’s Incompetent Persons Act101 on the other hand, has been criticized for reflecting 

an outdated, status-based view of capacity. Under that Act, an incompetent person “includes 

a person, not an infant, who is incapable from infirmity of mind of managing the person’s 

own affairs.”102 It has been noted that this definition relies on, “a vague and generalised 

definition of capacity directed to general mental status (‘infirmity’ for example) rather than a 

graduated reference to specific decision making capabilities (the ability to understand 

appreciate a particular category of decisions)...”103 

 

We prefer a functional and graduated approach to capacity. The Act should expressly provide 

for a general definition of capacity to make decisions regarding property and finances, based 

on a functional standard. 

 

In our Discussion Paper we proposed that the Act should define capacity according to a 

threshold based on whether the donor understood the “nature and effects” of a decision at the 

time it was made. In response it was suggested that the Act should instead provide for an 

“understand and appreciate” test for capacity, such as that in Ontario’s Substitute Decisions 

Act: 

 
6.  A person is incapable of managing property if the person is not able to 

understand information that is relevant to making a decision in the 

management of his or her property, or is not able to appreciate the reasonably 

foreseeable consequences of a decision or lack of decision. 

 
This is a different version of a functional approach. A person must both understand the 

information that is relevant to making a decision, and appreciate the reasonably foreseeable 

consequences of making, or not making, the decision.  

 
The “the nature and effects” threshold for capacity was first set out in Banks v Goodfellow104 

in 1870 as the test for testamentary capacity, and is the statement of capacity in use in powers 

                                                        
100 Margaret Hall, “Developing an Anti-Ageist Approach Within Law” (Toronto: Law Commission of 

Ontario, 2009) online: Law Commission of Ontario <http://www.lco-cdo.org/older-adults-

commissioned-Report-hall.pdf> at 22.  

101 Supra note 99. 

102 Ibid, s 2(b). 

103 Hall, supra note 100 at 31. 

104 (1870), 39 LJBQ 237, LR 5 QB 549. 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_92s30_f.htm#s6
http://www.lco-cdo.org/older-adults-commissioned-paper-hall.pdf
http://www.lco-cdo.org/older-adults-commissioned-paper-hall.pdf
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of attorney legislation in most provinces aside from Ontario, Northwest Territories, Nunavut 

and Saskatchewan. While it may be thought that “appreciating the reasonably foreseeable 

consequences of a decision” is not much different from “understanding the effect” of a 

decision, the Supreme Court of Canada case of Starson v. Swayze105 explained the 

distinction: 

 
The second component of the test is that the person be "able to appreciate the 

reasonably foreseeable consequences of a decision or lack of decision". The 

appreciation test has been characterized as more stringent than a mere 

understanding test, since it includes both a cognitive and an affective 

component: R. Macklin, "Some Problems in Gaining Informed Consent from 

Psychiatric Patients" (1982), 31 Emory L.J. 345. To be capable, a patient must 

be able not only to understand the relevant information, but also to "appreciate 

the reasonably foreseeable consequences of a decision or lack of decision": s. 

4(1) of the HCCA. "An understanding criterion focuses on a patient's ability to 

acquire information, while appreciation focuses on the patient's ability to 

evaluate information": Berg et al., Informed Consent: Legal Theory and 

Clinical Practice (2nd ed. 2001), at p. 102. Appreciation seizes upon the ability 

of the person who is able to understand the facts (the first component) to weigh 

or judge and thus evaluate the foreseeable consequences of accepting or 

refusing treatment (the second component). Arbour J.A. (as she then was) 

described this distinction as follows in Khan v. St. Thomas Psychiatric Hospital 

(1992), 7 O.R. (3d) 303 (C.A.), at p. 314 (citing a Review Board's comment): 

"there are situations where a person may understand in an intellectual sense the 

subject-matter in respect of which consent is requested and further understand 

the nature of the illness for which treatment is proposed and understand the 

treatment proposed, but his or her ability to appreciate the same as it relates to 

themselves may be impaired by the mental disorder".106 

 
A donor may understand the effect of granting an EPA - for example, that if the attorney 

misuses the EPA the donor may lose money. But the donor may not appreciate what this 

means, in the sense of being able to evaluate that consequence as against others. “Appreciate” 

in this context signifies the process of assigning weight to that potential consequence, or risk, 

in comparison to the alternatives (such as the consequences of not making a power of 

attorney), on the basis of the donor’s values and interests. 

 
The Nova Scotia Personal Directives Act adopts the “understand and appreciate” formulation 
in reference to the capacity to make personal care decisions: 
 

                                                        
105 2003 SCC 32, 1 SCR 722 at 735-736. 

106 Ibid. 
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"capacity" means the ability to understand information that is relevant to the 
making of a personal-care decision and the ability to appreciate the reasonably 
foreseeable consequences of a decision or lack of a decision;107 

 

We agree that in order to make a legal decision regarding property and finances a person 

should be able to understand the nature and effects of the decision, and appreciate its 

reasonably foreseeable consequences. There may be some concern that this will elevate the 

standard of capacity required of a potential donor, placing EPAs out of the reach of some. But 

it appears to us that counsel currently consider the ability to appreciate the consequences of 

making a legal decision to be a component of the test for capacity. 

 

3.2.2 Support for Decision-Making Capacity 

 

In their joint submission the NSACL and CACL urged us to rename and substantively modify 

the functional concept of legal capacity so as to permit, to the greatest extent possible in a 

substitute decision-making regime, the conditions for the exercise of legal capacity by all 

persons. In particular they argued that the Act should avoid the language of capacity, or legal 

capacity when speaking of the conditional capacity to make a legal decision. On this account, 

legal capacity has now been established under the CRPD as a right of all persons, rather than 

a quality that a person may or may not have, depending on mental condition or ability. 

Neither should the Act use the term “capacity” by itself, since that will confuse the condition 

of mental capacity with the fundamental right of legal capacity.  

 

Instead, the NSACL and the CACL suggest that the Act should refer to a person’s “capacity to 

act legally independently”. The capacity to act legally independently would be defined as 

follows: 

 

The capacity to act legally independently means a person: 

• has the ability, by him or herself or with assistance, to understand 

information that is relevant to making a decision; and 

• has the ability, by him or herself or with assistance, to appreciate the 

reasonably foreseeable consequences of a decision.108 

 

This is similar to the familiar functional test for legal capacity except that - aside from not 

being called capacity or legal capacity - it incorporates the idea of support and assistance 

directly. This is based on the definition of capacity in the Northwest Territories’ 

Guardianship and Trustee Act.109 

                                                        
107 Personal Directives Act, supra note 1, s 2(a). 

108 See Bach & Kerzner, supra note 83 at 84. 

109 Guardianship and Trusteeship Act, SNWT 1994, c 29, s 12(1). 
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In our Discussion Paper we proposed that the Act should include a separate, narrower 

provision with regard to a person’s need for assistance: 

 

The Act should provide that a donor is not incapable by reason only that the 

donor may require the nature and effects of the decision, and relevant 

background information, explained to him or her.110 

 

An express provision recognizing that a person may have the legal capacity to carry out a 

particular legal act, if appropriate support is provided, is an important component of 

preventing discrimination against persons with disabilities. The donor may not be able to 

understand his or her assets and property, or the effect of making an EPA, or the 

consequences of the attorney abusing the EPA, without assistance, but this should not by 

itself mean that the donor is unable to make an EPA if the donor can demonstrate the 

requisite understanding and appreciation, with support. 

 

It is also important to highlight the need to accommodate the different ways that people may 

understand and appreciate information, and also how they may express themselves. Persons 

assessing capacity should accommodate a person’s unique style of speech, any sensory 

disabilities, any attention deficits, etc., in determining if a person has the requisite legal 

capacity to grant an EPA. This is particularly so because EPAs provide an important 

alternative to guardianship. Support in making an EPA is consistent with the principle of 

least intrusive intervention and in promoting the autonomy and self determination of all 

persons, including persons with disabilities. 

 

The NSACL/CACL submission also recommends express recognition of the supports that a 

person may have access to, in order to exercise his or her capacity. Here we were referred to 

the CACL’s Statutory Framework for the Right to Legal Capacity and Supported Decision 

Making, which provides a list of possible supports, as follows: 

 

“support to exercise legal capacity” means supports provided by designated 

agencies, decision-making supporters, decision-making representatives, a 

personal ombud or other people or entities and includes: 

(a) individual planning, service coordination and referral; 

(b) independent advocacy; 

(c) communication and interpretive assistance; 

(d) facilitating a supported decision making arrangement; 

(e) peer support; 

                                                        
110 Law Reform Commission of Nova Scotia, Discussion Paper: The Powers of Attorney Act (March 

2014), online: <http://www.lawreform.ns.ca/Downloads/Discussion%20Paper%20-%20Powers%

20of%20Attorney%20Act.pdf> at 53. 

http://www.lawreform.ns.ca/Downloads/Discussion%20Paper%20-%20Powers%20of%20Attorney%20Act.pdf
http://www.lawreform.ns.ca/Downloads/Discussion%20Paper%20-%20Powers%20of%20Attorney%20Act.pdf
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(f) relationship-building assistance; 

(g) administrative assistance; 

(h) any other support or accommodation considered necessary to assist 

the adult in exercising control over his or her decisions, or to provide the 

adult with the conditions needed to develop or regain decision-making 

capabilities and to exercise his or her right to legal capacity; 

(i) any other good or service as may be prescribed by the regulations.111 

 

We agree that the Act should include the concept of support directly in the definition of 

capacity, as in the Northwest Territories Guardianship and Trusteeship Act. We also think a 

separate section, indicating that a person is not incapable only by reason of needing support, 

and listing some of the permissible forms of support, should be included. The list should 

include measures to improve a person’s capacity, such as having information explained more 

than once. 

 

We do not agree, however, that the familiar term ‘legal capacity’ should be replaced by the 

term ‘capacity to act legally independently’ in the Act. Though the definition of capacity to 

grant an EPA will incorporate the concept of support, it will remain a functional test for the 

ability to make a legal decision and carry out a legal act, based on a person’s ability to 

independently understand and appreciate the relevant information. The concept of ‘capacity 

to act legally independently’ is part of a broader reform movement that envisions it as one 

among several different ways - or types of status - through which a person may exercise his or 

her right to legal capacity. But Nova Scotia law does not provide for such alternatives. A 

person who lacks the capacity to act legally independently in Nova Scotia is limited to having 

decisions made for him or her pursuant to a guardianship order or an EPA. This is important, 

because the broader program of reform of which capacity to act legally independently is one 

part depends on effective alternatives besides substitute decision-making. Bach & Kerzner 

have elaborated on the capacity to act legally independently as follows: 

 

The difficulty with [the current presumption of capacity in most current legal 

capacity law] from the perspective of the CRPD is twofold. First, a ‘presumption’ 

is rebuttable; it assumes that, in this case, the legal recognition and associated 

right can be withdrawn and restricted. Second, positioning mental capacity as a 

criterion of legal capacity appears to us to violate the intent of Article 12. 

Alternatively, the proposed presumption stated above is a presumption only 

that a person exercises their legal capacity in a legally independent manner. 

Stated this way, it provides that if this presumption is rebutted, i.e., that a 

                                                        
111 Canadian Association for Community Living, A Statutory Framework for the Right to Legal 

Capacity and Supported Decision Making (February 2014), online: Canadian Association for 

Community Living <http://www.cacl.ca/sites/default/files/Draft%20Statutory%20Fmwk%20-

%20Legal%20Capacity%20-%20June%209.pdf> at 19-20. 

http://www.cacl.ca/sites/default/files/Draft%20Statutory%20Fmwk%20-%20Legal%20Capacity%20-%20June%209.pdf
http://www.cacl.ca/sites/default/files/Draft%20Statutory%20Fmwk%20-%20Legal%20Capacity%20-%20June%209.pdf
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person cannot exercise legal capacity through this status, he/she will exercise it 

through another status. In either case, he/she will not lose their legal capacity.112 

 

But if there is no other status that allows the exercise of legal capacity - for instance, a 

supported decision-making arrangement, or other types of facilitated decision-making status 

- then practically the situation will be the same for a person who lacks capacity to make an 

EPA, regardless of what the test for capacity is called.  

 

In short, we would not wish to adopt language that signifies much broader substantive 

reform in the area of capacity than we are actually recommending. Bearing in mind the 

reform movement we have outlined above, the term capacity to act legally independently 

implies that there are other forms of legal status available through which a person may 

exercise legal capacity. In the absence of such alternatives we would retain the term ‘legal 

capacity’ to describe a person’s ability, with or without support, to understand the nature of a 

legal decision and to appreciate its reasonably foreseeable consequences. 

 

Recommendations: 

 

The Act should provide that a person is incapable of making a decision regarding 

property and finances only if it is shown that at the time of the decision he or she does 

not have the ability, by him or herself or with assistance, to understand information 

relevant to the decision or to appreciate the reasonably foreseeable consequences of 

the decision. 

 

The Act should provide that a person is not incapable of making decisions regarding 

property and finances by reason only that he or she requires support or assistance to 

understand information relevant to the decision or to appreciate the reasonably 

foreseeable consequences of the decision. 

 

The Act should provide a non-exhaustive list of permissible types of support for the 

exercise of legal capacity, where available, including: 

 

f. Communication and interpretive supports; 

g. Peer support;  

h. Administrative assistance; 

i. Having information explained more than once; 

j. Any other available support or accommodation considered necessary to assist 

the adult to understand information relevant to a decision and to appreciate 

the foreseeable consequences of the decision, to obtain information relevant to 

                                                        
112 Bach & Kerzner, supra note 83 at 97-98. 
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a decision, to express a decision, and to implement the decision.  

 

The Act should provide that a donor’s way of communicating is not a basis for 

deciding that a donor is incapable of making decisions regarding property and 

finances.  

 

 

3.3 Capacity to Make an EPA 

 

3.3.1 Age 

 

All provinces and territories in Canada except for Manitoba,113 New Brunswick, Prince 

Edward Island, Newfoundland & Labrador and Nova Scotia stipulate in their power of 

attorney legislation that a donor must be “an adult”114, of “full age”115, “eighteen years old”116 

or an age of 19 years117 to execute an EPA. In Manitoba, New Brunswick, Prince Edward 

Island and Newfoundland & Labrador, a donor is able to execute an EPA where he or she has 

the requisite capacity as defined in their respective Acts. The Nova Scotia Act does not state a 

minimum age to execute a valid EPA. 

 

We consider that the age of majority - generally understood as the age at which a person is 

capable of independently making and being bound by legal transactions involving property - 

ought to be the minimum age for making an EPA. 

 

Recommendation: 

 

The Act should provide that a person must be of the age of majority to make a valid 

EPA.  

 

                                                        
113 Johannsson v Gudmundson, (1909), 11 WLR 176 (Man CA) held that the appointment of an agent 

by a minor is not always void. Now, the definition of capacity in the Powers of Attorney Act governs. 

114 Powers of Attorney Act (AB) supra note 96; Enduring Power of Attorney Act (YK), supra note 97; 

Power of Attorney Act (BC), supra note 32, s 12(1); The Powers of Attorney Act, 2002 (SK), supra 

note 28, s 4; Powers of Attorney Act, SNWT 2001, c 15, s 13(1). 

 
115 Civil Code of Quebec, SQ 1991, c 64, art 2166. 

116 Substitute Decisions Act, supra note 28, s 4. 

117 Powers of Attorney Act, SNu 2005, c 9, s 10(1). 



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

65 
 

3.3.2 Understanding the Decision to Make an EPA 

 

In addition to confirming general principles of capacity, the Act may also provide a specific 

test for the elements of understanding and appreciation necessary to make an enduring 

power of attorney. A statutory test can assist attorneys, witnesses, lawyers, declarants, the 

court, and interested parties understand whether or not any particular donor has the legal 

capacity to make an EPA, or did so at the time the EPA was made. 

 

Nova Scotia’s Act does not set out a test for capacity to execute an EPA. Guidance as to 

requisite capacity to execute an EPA is provided in the case law. In the case of Re Isnor 

Estate the court cited with approval the holding in Godelie v. Pauli (Committee of),118 that in 

order to have capacity to execute an EPA, a donor must understand the nature and effect of 

granting an EPA. The case provided the following criteria to determine the requisite capacity 

to execute a general EPA: 

 

(1)  An appreciation that the document authorizes the donee to exercise all the 

powers in the lifetime of the donor that the donor can himself exercise with 

respect to the matters set forth in the terms of the document, unless and 

until the document is revoked or otherwise terminated. 

(2) An appreciation that the all-embracing terms of the document give to the 

donee power to deal with everything that the donor owns and with respect 

to the total financial affairs of the donor. 

(3)  An appreciation by the donor of the nature and extent of his property and 

financial affairs, as they exist at the time of the execution of the document, 

over which the attorney will be entitled to assume control.119 

Godelie also held that the donor must understand that the right to revoke an EPA is lost in 

the event that the donor becomes legally incapacitated.120  

                                                        
118 (1990) 39 ETR 40; 21 ACWS (3d) 1251 (Dist Ct) [Godelie]. 

119 Re Isnor Estate, supra note 22 at para 49, citing Re K, Re F, [1988] 1 All ER 358 (Ch Div) [Re K]. 

Godelie also provided that the donor must be aware that the donor will lose the right to revoke the 

document in the event that he or she becomes mentally incapacitated and it will remain in place until 

his or her death. Since Re Isnor Estate was decided, the Court of Appeal for British Columbia opined 

that the standard in Re K should be treated with some caution, as there are not the same safeguards 

against abuse in British Columbia as in the United Kingdom. While Hall JA does not explicitly raise 

the standard for finding capacity, the suggestion is that more stringent scrutiny of the donor’s capacity 

is called for. Hall JA held at para 33 that while the standard does not reach that of testamentary 

capacity “the donor must have a general appreciation of the enabling power he or she is bestowing 

upon the donee of the power. The donor must be cognizant of the circumstance that the donee is being 

granted a broad power to deal with the property of the donor.” British Columbia (Public Guardian and 

Trustee of) v Egli, 2005 BCCA 627 at paras 32-33. 

120 Godelie, supra note 118 at 6. 
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The courts generally recognize the importance of assessing capacity based upon a functional 

view of whether or not the donor understands the very specific nature and effect of the EPA. 

The court in Re Isnor Estate held that capacity varies according to the types of powers being 

granted.121 For a limited EPA, the test for capacity is whether the donor understands the 

nature and effect of the more limited powers granted.  

 

All provinces except Nova Scotia address the issue of what constitutes capacity to execute an 

EPA, or the lack thereof, in their respective powers of attorney legislation.122 The most 

common provision for incapacity is that contained in Alberta’s Powers of Attorney Act, that 

“the donor is mentally incapable of understanding the nature and effect of the enduring 

power of attorney.”123 The section provides that if the donor does not have capacity at the 

date of execution then the EPA is void.  

 

Legislation in Ontario, Nunavut, the Northwest Territories and British Columbia provides a 

more substantive test for capacity than that provided for in Godelie, supra. In Ontario, the 

Substitute Decisions Act sets out the following test for capacity to make a continuing power of 

attorney: 

 

A person is capable of giving a continuing power of attorney if he or she, 
 
(a) knows what kind of property he or she has and its approximate value; 

(b) is aware of obligations owed to his or her dependants; 

(c) knows that the attorney will be able to do on the person’s behalf 
anything in respect of property that the person could do if capable, 
except make a will, subject to the conditions and restrictions set out in 
the power of attorney; 

(d) knows that the attorney must account for his or her dealings with the 
person’s property; 

(e) knows that he or she may, if capable, revoke the continuing power of 
attorney; 

(f) appreciates that unless the attorney manages the property prudently 
its value may decline; and 

                                                        
121 Re Isnor Estate, supra note 22 at para 52.  

122 Manitoba and PEI handle the issue somewhat cursorily. The Powers of Attorney Act, RSPEI 1988, c 
P-16, s 1(c) provides that “‘legal incapacity’ means mental infirmity of such a nature as would, but for 
this Act, invalidate or terminate a power of attorney”; The Powers of Attorney Act, supra note 70, s 
10(3) in Manitoba provides that “An enduring power of attorney is void if at the time of its execution 
the donor is mentally incapable of understanding the nature and effect of the document.”  

123 Supra note 96, s 3. 
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(g) appreciates the possibility that the attorney could misuse the 
authority given to him or her.124 

 

The Law Reform Commission of Saskatchewan, on the other hand, considered that the 

Ontario test was more detailed than required, and that it deflected attention from the basic 

purpose of the capacity test.125 The Commission concluded that Alberta’s simple formulation 

focused on “the appropriate principle in a clear manner that will be easily understood by both 

the courts and the general public.”126 

 

In our view, a list such as that in the Ontario Substitute Decisions Act provides better 

guidance on what constitutes capacity to execute an EPA. It helps to ensure that donors fully 

understand and appreciate the nature and effect of an EPA, and can assist lawyers and others 

who are assessing a donor’s capacity, by providing a checklist of requisite indicators of 

capacity. There is nothing on the list that should not be demonstrable at the time when an 

EPA is made. 

 

British Columbia’s Act provides: 

12  (1) An adult may make an enduring power of attorney unless the adult is incapable 
of understanding the nature and consequences of the proposed enduring power 
of attorney. 

(2) An adult is incapable of understanding the nature and consequences of the 
proposed enduring power of attorney if the adult cannot understand all of the 
following: 

(a) the property the adult has and its approximate value; 

(b) the obligations the adult owes to his or her dependants; 

(c) that the adult's attorney will be able to do on the adult's behalf 
anything in respect of the adult's financial affairs that the adult could do if 
capable, except make a will, subject to the conditions and restrictions set 
out in the enduring power of attorney; 

(d) that, unless the attorney manages the adult's business and property 
prudently, their value may decline; 

(e) that the attorney might misuse the attorney's authority; 

                                                        
124 Substitute Decisions Act, supra note 28, s 8(1). 

125 Law Reform Commission of Saskatchewan, Consultation Report on Enduring Powers of Attorney 

(Saskatoon: Law Reform Commission of Saskatchewan, 2001) at 21. 

126 Ibid. 
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(f) that the adult may, if capable, revoke the enduring power of attorney; 

(g) any other prescribed matter. 

The wording “incapable of understanding” is preferable to the more static language in 

Ontario’s Substitute Decisions Act, which implies a requirement of existing knowledge. The 

British Columbia formulation confirms that the adult need not have a pre-formed 

understanding of a list of criteria. It encourages the view that the donor may have capacity 

even though she requires the nature and effects of the decision explained to her. For example, 

the first clause in the Ontario test requires that the donor “knows what kind of property he or 

she has and its approximate value”. It may be that the donor has never had control or access 

to family finances – particularly in the case of older female donors. A provision requiring that 

the donor be incapable of understanding and appreciating a particular element of the test 

better reflects the nature of capacity, and in particular the need of some donors for support in 

making decisions.  

 

We note that subsection 12(2)(c) of the British Columbia Act, above, implies greater authority 

for the attorney than she will actually possess. In fact, there are a number of common law 

restrictions on an attorney’s authority other than limitations on making a will or even other 

testamentary dispositions. For example, an attorney may not conduct a legal action on the 

donor’s behalf,127 and may not delegate her authority unless the power of attorney or guiding 

legislation specifically provides for it.128 

 

In the English case of Clauss v Pir129 the court explained that an attorney may not swear an 

affidavit on behalf of the donor: 

 

... a party cannot do by an attorney some act the competency to do which arises 

by virtue of some duty of a personal nature requiring skill or discretion for its 

exercise. 

 

It might be thought that the obligation to swear a verifying affidavit which 

requires the deposing party to apply his mind to matters which are or should be 

within his own knowledge ... is a clear example of a duty of a personal nature 

requiring skill or discretion for its exercise.130 

                                                        
127 While an attorney may start an action for a donor, in Gagnon v Pritchard (2002), OR (3d) 557, OTC 

181 (SCJ), Stinson J held that the attorney could not conduct the action him or herself as this would 

violate s 50(1) of the Law Society Act, RSO 1990, c L.8, which provides that, except where otherwise 

authorized by law, no person other than a member of the Law Society shall act as a lawyer. 

128 Watts & Reynolds, supra note 2 at para 5-001. 

129 [1987] 2 All ER 752; [1988] Ch 267. 

130 Ibid at at 271-72. 
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By the same principle the attorney may not act for the donor on a corporate board of 

directors. 

 

The British Columbia Power of Attorney Act provides that an adult may, in an enduring 

power of attorney, authorize an attorney to do anything that the adult may lawfully do by an 

agent, in relation to the adult's financial affairs.131 Incorporating this language, the relevant 

clause would be as follows: 

 

(c) that the adult's attorney will be able to do on the adult's behalf anything in 

respect of the adult's financial affairs that the adult may lawfully do by an agent, 

subject to the conditions and restrictions set out in the enduring power of 

attorney;  

 

Although this more legalistic language will be less meaningful to a donor who has not had the 

benefit of legal advice, we prefer it to language implying that the attorney may do anything 

the donor can do, short of making a will. Educational materials should clarify the scope of an 

attorney’s authority, with attention to the applicable common law. 

 

Also, in our view the “obligations the adult owes to his or her dependents” at sub-section (b) 

should read, the “legal obligations the adults owes to his or her dependents”. It is not 

necessary, for purposes of the Act, that the donor demonstrate an awareness of non-legal 

obligations owed to dependants. 

 

Recommendations: 

 

The Act should provide that a donor over the age of majority is presumed to be 

capable of making an EPA, unless the donor is incapable of understanding and 

appreciating the nature and effects of granting an EPA, including: 

 

a. the type of property the donor has and its approximate value; 

b. the legal obligations the donor owes to his or her dependants; 

c. that the donor’s attorney will be able to do on the donor’s behalf anything in 

respect of the donor’s property and financial affairs that the donor may lawfully 

do by an agent, subject to the conditions and restrictions set out in the enduring 

power of attorney; 

d. that, unless the attorney manages the donor’s business and property 

prudently, their value may decline; 

e. the possibility that the attorney could misuse the authority given to him or her; 

                                                        
131 Power of Attorney Act (BC), supra note 32, s 13(1)(b). 
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and, 

f. that the donor may, if capable, revoke the EPA, but that when incapable, will 

not be able to do so. 

 

 

3.4 Assessing and Promoting Capacity 

 

The need to assess capacity will arise at various times in the context of an EPA - most 

obviously, at the time of making the grant, but also to confirm that a contingent EPA has 

come into effect (see next section), or when a donor continues to act on her own behalf, and 

her capacity to do so is in question. Lawyers have a professional obligation to ensure that a 

client has the requisite capacity to make and revoke an EPA.132 Therefore, it may be useful to 

promote greater awareness of the complex nature of modern capacity assessment.  

 

Lawyers, and others responsible for capacity assessments, should be aware that they must 

take a functional approach to assessing capacity (that is, capacity must be assessed as it 

relates to each particular decision or task)133 and that they must not make assumptions about 

capacity based on a person’s age, his or her need for support, or the presence of a mental or 

physical impairment.  

 

In this regard, guidelines and best practices may be helpful.134 For example, while some may 

believe that a standard that tests for cognitive impairment may be an appropriate test for 

                                                        
132 Jeanne Desveaux, “Competent Representation: Determining Mental Capacity Within a Legal 

Context” (2007) 25:4 Society Record at 25. 

133 Nova Scotia Barristers’ Society, Code of Professional Conduct, r 3.2-9 [Commentary 1]. In Nova 

Scotia (Minister of Health) v J(J), 2003 NSSF 42, 217 NSR (2d) 264 at para 33, Legere-Sers J quoted 

from Gerald Robertson, Mental Disability and the Law in Canada, 2nd ed (Toronto: Carswell, 1994) at 

180, stressing the importance of a functional assessment of capacity: 

The test of capacity must be related to the particular transaction or legal relationship in 

issue. Incapacity to retain counsel should not be presumed merely because a client is 

mentally disabled or lacks capacity in certain legal issues. The test of legal capacity is 

task specific, incapacity in one area does not necessarily mean incapacity in another. 

134 The Nova Scotia Family Law Practice Standards, approved by the Nova Scotia Barristers’ Society 

Council in 2011, requires lawyers to be attentive to client competence throughout a family matter, with 

regard to a number of contextual elements. See Lawyers' Insurance Association of Nova Scotia, 

Professional Standards (Family Law), online: <http://www.lians.ca/documents/2011%2003%2028%

20Current%20Family%20Standards.pdf> Standard #2. 

http://www.canlii.org/en/ns/nssf/doc/2003/2003nssf42/2003nssf42.html
http://www.lians.ca/documents/2011%2003%2028%20Current%20Family%20Standards.pdf
http://www.lians.ca/documents/2011%2003%2028%20Current%20Family%20Standards.pdf
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capacity, this is not the case.135 The presence of a cognitive impairment does not necessarily 

indicate a lack of capacity to understand and appreciate the nature and effect of granting an 

EPA. Experts stress that the lawyer is the best person to make the determination of legal 

capacity.136 The Canadian Bar Association’s Elder Law Section has compiled a Best Practices 

document which provides some guidance to lawyers assessing a client’s capacity to execute a 

power of attorney.137 The document includes, among other things, the following best practice: 

 

Question your vulnerable client carefully about his or her understanding of a 

power of attorney, the reasons why he or she wishes to execute one, and also the 

client’s appreciation of assets. Note the client’s alertness and judgment and its 

consistency with lifetime values. With the client’s consent, in appropriate cases, 

family members (or the client’s accountant, for example) may be consulted as 

part of a preliminary assessment of capacity. If in doubt, recommend an 

assessment by a medical specialist. However, formal assessments should not 

become a routine matter. There should be strong evidence of a future problem. 

Remember – the client may be able to execute a valid power of attorney even if 

he or she is not capable – or no longer capable – of managing his or her 

financial affairs, if he or she can appreciate and understand the nature and 

consequences of the transaction at hand.138 

 

A lawyer is often in the best position to assess legal capacity, because it involves the 

evaluation of a person’s ability to comprehend information relevant to a legal decision and to 

appreciate the foreseeable consequences of that decision. Other than the client herself, a 

lawyer will typically have the best understanding of these matters and is therefore able to 

determine if the client does as well. A medical assessment is not determinative, and courts 

have indicated that in some cases they will disregard it if better evidence of legal capacity, or 

a lack thereof, is available.139 But in practice a capacity assessment by a medical specialist can 

be helpful to the lawyer - as well as the court or other third parties dealing with the donor.140 

For example, a medical assessment can assist others to better appreciate the nature and 

dimensions of any cognitive impairments that may appear to limit a person’s capacity. The 

                                                        
135 See Judith Wahl, Capacity and Capacity Assessment in Ontario (Toronto: Advocacy Centre for the 
Elderly, 2006) online: PracticePro <http://www.practicepro.ca/practice/PDF/Backup_Capacity.pdf> 
at 2. 
 
136 See Desveaux, supra note 132. 

137 Canadian Bar Association, Elder Law Section, Best Practices in Giving Legal Advice to Clients re 

Powers of Attorney (Mandates) (Presented by Timothy C Matthews, QC at the CBA-NS Older and 

Wiser: The Lawyer as Family Advisor Conference, 29 October 2004). 

138 Ibid at 2. 

139 Laszlo v Lawton, 2013 BCSC 305, at paras 198-199. 

140 See, e.g., Weldon McInnis v McGuire, 2014 NSSC 437. 

http://www.practicepro.ca/practice/PDF/Backup_Capacity.pdf
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assessment may identify supports and assistance that can enable the person to exercise 

capacity.   

 

Best practices manuals and guidelines should also emphasize the importance of supporting 

or maximizing capacity in the context of a capacity assessment. As discussed above, there are 

a number of ways that a person’s decision-making capacity may be supported. Ann Soden 

lists the following: ensuring enhanced communication including taking into consideration 

that a person’s decision-making ability is may be optimal at home and at certain times; 

understanding and taking into account a person’s values and history; and taking into 

consideration a person’s particular speech and language issues.141 We would add the 

importance of explaining information more than once. 

 

The development and widespread adoption of a best practices manual for assessing capacity 

should address common misconceptions and assist lawyers, in particular, to maximize their 

clients’ decision-making capacity. The manual may, for example, set out a list of questions 

that a lawyer or someone else who is tasked to declare a person to be incapable may ask in a 

particular situation (ie., when a donor wishes to grant or revoke an EPA), provide an 

overview of various methods and approaches by which a person’s decision-making capacity 

may be validly supported, and identify red flags and specific indicators of lack of capacity - 

including undue influence by others. Such a manual can help to ensure that the donor’s 

decision-making capacity is being appropriately evaluated and supported, that donors are not 

unfairly deprived of the opportunity to make, vary or revoke an EPA, and conversely that they 

are not drawn into making an EPA that will ultimately be found invalid. 

 

Recommendation: 

 

The Government of Nova Scotia, working with relevant professional bodies, 
should develop and disseminate a best practices manual for estate planning 

                                                        
141 Ibid. See also Ann Soden, “Beyond Incapacity” (2011) 5:2 McGill J of L & Health 295 at 295-96: 

 

[C]apacity is to be judged according to standards set by the person’s habitual or 

considered standards of behavior and values rather than by conventional standards held 

by others. A great danger in capacity assessments is that eccentricities, disagreeable 

character traits, or actions and risk-taking other people find difficult to understand will 

be confused with incapacity. [citation omitted] 

 

This view is consistent with the case law on capacity. In Re Koch, (1997) 33 OR (3d) 485, OJ No. 1487, 

Quinn J noted that it is important not to confuse one’s view of the best interests of the donor, with an 

objective assessment of the donor’s capacity. As Quinn J points out, “it is mental capacity and not 

wisdom” that is the criteria for determining whether or not someone is able to manage their affairs; 

just because someone makes decisions that we ourselves may not make does not mean that they do not 

have the capacity to foresee the consequences of these decision. 
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professionals and others to assist in assessing capacity and in understanding the 
complicated nature of capacity. The manual should include examples of relevant 
and irrelevant questions, valid methods and approaches for supporting capacity, 
and warning signs for undue influence. This may be usefully addressed as part of a 
broader review of consent and capacity laws. 
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4 .  CONT INGENT  POWERS  OF  ATTORNEY  
 

A major benefit for donors in granting powers of attorney is the ability to assert and maintain 

control over their affairs. By choosing an attorney she trusts, and setting out how the attorney 

is to act, the donor is able to maintain some control over significant decisions when she is no 

longer able to make those decisions herself.  

 

The granting of a power of attorney, however, is effective as soon as it is executed - that is, the 

attorney has immediate authority to act on the donor’s behalf. Even though the attorney is 

subject to the duty of loyalty, some donors are uncomfortable at the prospect that their 

chosen attorney(s) have authority to deal with their property even while they still have the 

capacity to do so themselves. Because some donors wish to maintain exclusive control over 

their affairs until they lack the capacity to do so, an EPA may be drafted so that it does not 

come into effect until the donor loses capacity.142 These are commonly referred to as 

“contingent”, or “springing” EPAs.  

 

Legislation in all provinces and territories in Canada aside from Quebec, New Brunswick, 

Prince Edward Island, Newfoundland and Labrador and Nova Scotia expressly provides for 

contingent EPAs. Legislation in the provinces that provide for contingent EPAs specifically 

provides that an EPA may come into effect at a specified future time or event.143 This event 

may include the onset of mental incapacity.  

 

There is no uniformity in terms of how legislation across Canada refers to these types of 

contingent EPAs. They are called “springing EPAs”144 or the legislation refers to 

contingency145  - ie., the triggering of the EPA is contingent upon the happening of a certain 

event. For the purposes of this Report we refer to them as “contingent EPAs”. 

 

                                                        
142 Triggering events are not confined to the onset of mental incapacity. The donor may indicate that 

the EPA comes into effect on any date or on the occurring of any event. 

143 For example, British Columbia’s Power of Attorney Act, supra note 32, s 26(1) provides: 
 

An enduring power of attorney is effective on the latest of 
(a) the date by which the enduring power of attorney has been signed both by the adult 
under section 16 and by an attorney under section 17, 
(b) a date stated in the enduring power of attorney as being its effective date, and 
(c) the date an event described in the enduring power of attorney as bringing the power 
of attorney into effect is confirmed to have occurred. 
 

144 The Powers of Attorney Act (MB), supra note 70, s 6; Powers of Attorney Act (NWT), supra note 

114, s 7(1); Powers of Attorney Act (Nu), supra note 117, s 3. 

145 Enduring Power of Attorney Act (YK), supra note 97, s 6; Powers of Attorney Act (AB), supra note 

96, s 5(2); The Powers of Attorney Act, 2002 (SK), supra note 28, s 9.2. 
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Although Nova Scotia’s Act does not expressly provide for contingent EPAs, at common law a 

power of attorney can provide that it takes effect upon the happening of a certain event.146 

Although there has been no case law in Nova Scotia confirming that contingent EPAs are 

valid, there is nothing in the Act that specifically prohibits them. In its 1999 Report, the 

Commission recommended that the Act should include an express provision recognizing and 

regulating contingent EPAs in order to make lawyers fully aware of the concept when 

advising clients, and to ensure that third parties such as banks and trust companies are more 

confident in dealing with attorneys under a contingent power of attorney.147 

 

There are practical alternatives to a contingent EPA, of course. The donor may retain physical 

custody of the EPA until the donor wishes the attorney to have the authority to act. More 

elaborately, the donor may entrust the EPA to a third party such as her lawyer, on the 

lawyer’s undertaking only to release the document to the attorney upon the donor’s 

incapacity, as verified by a medical practitioner or other person designated by the donor. 

 

There are problems with these methods of postponing EPA use, however. First, if the lawyer 

retains custody of the EPA, she may be responsible for verifying when the donor has lost 

capacity. Care is called for in the drafting of the instrument under which the lawyer holds the 

document, in this case. If the donor retains custody of the EPA, on the other hand, he may 

lose capacity and be unable to advise the attorney of the existence or whereabouts of the 

document.  

 

Providing for contingent EPAs in the legislation will confirm that donors may choose for 

themselves the best method of postponing the use of the EPA. It will confirm that donors may 

rely on an EPA as a “last resort” - effective only upon the donor’s incapacity. 

 

Recommendation: 

 

The Powers of Attorney Act should provide for the validity of a contingent enduring 

power of attorney. 

 

 

 

4.1 Triggering Event 

 

Most contingent EPAs have as their triggering event the mental incapacity of the donor. The 

problem for drafters of contingent EPAs is how to provide for an effective and reliable 

method of determining the donor’s mental incapacity. Such a method should ensure that the 

                                                        
146 Ann Soden, Advising the Older Client (Markham: LexisNexis Canada, 2005) at 123. 

147 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 22. 
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attorney knows when to act and should also allow relevant third parties to verify that the 

‘springing’ contingency has indeed arisen.  

 

Most provinces that expressly confirm the validity of contingent EPAs provide that the EPA 

may name one or more persons who can declare the donor to be incapacitated (i.e., 

“declarants”).148 Declarants do not have to be physicians - they can be family members or 

friends with no particular training. If a donor does not name a declarant, or if the declarant 

cannot determine capacity, the legislation in most of these provinces provides that incapacity 

must be determined by two medical practitioners.149 Manitoba’s Powers of Attorney Act 

provides that the attorney may serve as the declarant.150 Manitoba’s Act further provides that 

a court can determine capacity.151   

 

This method of having named “declarants” listed in the EPA avoids having to obtain a 

professional assessment of capacity and the problems that such an assessment may entail. 

Having a donor declared incapacitated by a physician or other professional may be an 

uncomfortable and ultimately hurtful experience. In borderline cases it may be difficult or 

perhaps undesirable to obtain a definitive declaration of incapacity. As well, the process of 

obtaining a professional opinion of incapacity may delay the attorney’s ability to use the EPA. 

 

On the other hand, there are problems with allowing a named declarant, other than a 

physician or other qualified professional, to determine when the donor is incapacitated. First, 

a relative or friend of the donor may be reluctant to declare the donor to be mentally 

incapacitated.152 Second, easing the process of ‘springing’ or triggering the power of attorney 

may create greater risk of abuse, particularly if the declarant stands to gain from the 

authority being granted by the EPA.153   

                                                        
148 The Powers of Attorney Act (MB), supra note 70, s 6(2); Enduring Power of Attorney Act (YK), 
supra note 97, s 6(2); Powers of Attorney Act (AB), supra note 96, s 5(2); Power of Attorney Act (BC), 
supra note 32, s 26(3); Powers of Attorney Act (NWT), supra note 114, s 7(2); Powers of Attorney Act 
(Nu), supra note 117, s 3(3); The Powers of Attorney Act, 2002 (SK), supra note 28, s 9.1(1). 

149 See, for example, Enduring Power of Attorney Act (YK), supra note 97, s 6(4); Powers of Attorney 
Act (AB), supra note 96, s 5(4); The Powers of Attorney Act (MB), supra note 70, s 6(4); The Powers 
of Attorney Act, 2002 (SK), supra note 28, s 9.2(2); Powers of Attorney Act (NWT), supra note 114, s 
7(4); Powers of Attorney Act (Nu), supra note 117, s 3(4). 

150 Supra note 70, s 6(3). Section 9 of the Act also provides that an attorney who acts under a 

contingent EPA believing in good faith erroneously that the donor has lost capacity or that the 

contingent event has arrived, is not liable for that reason alone for acting or failing to act under the 

EPA. 

151 Supra note 70, s 7(1). 

152 Law Reform Commission, Discussion Paper: Enduring Powers of Attorney in Nova Scotia 

(Halifax: Law Reform Commission of Nova Scotia, 1998) at 24. 

153 Yukon’s Act, for example, allows an attorney to be named as a person to determine capacity; 

Enduring Power of Attorney Act, supra note 97, s 6(3). 
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In its 1999 Report, this Commission recommended that a donor should be able to specify in a 

contingent EPA a person who would determine when the donor has lost capacity. A 

practicing physician must agree in writing that the donor is incapacitated.154 If the contingent 

EPA does not specify a person who would determine incapacity, or if the person named 

refuses or is unable to make a determination, the Report recommended that certificates of 

two medical practitioners should be required to prove incapacity.155 One person who 

commented on our Discussion Paper agreed with this approach, and further would have 

required one to be a doctor familiar with the person, and the other a psychiatrist. 

 

In our view, a statutory requirement for a medical opinion is too onerous, particularly in 

some areas of the province where there is limited access to health practitioners. The potential 

delay in obtaining the required medical opinion may put the donor’s estate at risk. We 

recognize that a family member or friend who sees the donor often may be in a better 

position than a medical practitioner to determine if the donor continues to be able to 

understand the nature and consequences of her decisions. We believe it should be up to the 

donor to consider the risk that a family member or friend will be too reluctant to recognize 

and acknowledge the donor’s incapacity, and the risk of abuse by the attorney.  

 

In response to our Discussion Paper it was suggested that if non-medical practitioners are 

permitted to act as declarants, then the Act should require the declaration of two such people. 

Again, we would leave this choice to the donor, but education materials can point out the 

advantages of a second opinion. 

 

If, on the other hand, a contingent EPA does not specify a method for determining incapacity 

or if the declarant is not able to or refuses to act, the attorney should be required to obtain 

the opinion of one medical doctor, including a psychiatrist. 

 

As well, the Act should specify that the court may declare the incapacity of the donor. The 

Personal Directives Act provides that the court may determine whether or not the maker of a 

personal directive or even the delegate (ie., attorney for personal care) or statutory decision 

maker has capacity.156 This will confirm the court’s power to finally decide the matter of the 

donor’s incapacity, particularly where there are competing assessments. 

 

                                                        
154 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 23-24. 

155 Ibid at 24. 

156 Personal Directives Act, supra note 1, s 31(1)(b). 
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Recommendations: 

 

The Act should not limit how the donor may define the contingency which triggers 
a contingent EPA. 
 
Where the contingency is the donor’s incapacity, the Act should expressly permit 
the donor to name a family member or other person, including the attorney, to 
declare that the donor lacks capacity (the “declarant”). 

 

If a contingent EPA does not identify a declarant, or if the named declarant is not 
able to or refuses to act, the attorney should be required to obtain the opinion of 
one medical doctor, including a psychiatrist.  
 
The Act should not require a court order of incapacity, but should provide that the 
court may declare the donor’s incapacity. 
 

 

 

4.2 Confidentiality of Personal Information 

 

In some situations a declarant who is not a medical practitioner may wish to obtain the 

donor’s medical information to help them make a determination as to the donor’s capacity. 

Power of attorney legislation in Alberta,157 British Columbia,158 Manitoba,159 Ontario,160 

Saskatchewan,161 Yukon162 and Nunavut163 all provide for disclosure of personal information 

to determine incapacity. Alberta’s provision is as follows: 

 

Notwithstanding any restriction, statutory or otherwise, relating to the 

disclosure of confidential health care information, where an enduring power of 

attorney is to come into effect on the occurrence of a specified contingency that 

is the mental incapacity or infirmity of the donor, information concerning the 

                                                        
157 Powers of Attorney Act, supra note 96, s 6. 

158 Power of Attorney Act, supra note 32, s 32. 

159 The Powers of Attorney Act, supra note 70, s 6(5). 

160 Substitute Decisions Act, supra note  s 31.1. 

161 The Powers of Attorney Act, 2002, supra note 28, s 9.3. 

162 Enduring Power of Attorney Act, supra note 97, s 7. 

163 Powers of Attorney Act, supra note 117, s 5(1). 
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donor’s mental and physical health may be disclosed to the extent necessary for 

the purposes of confirming whether the specified contingency has occurred.164 

 

In its 1999 Report, this Commission recommended that legislation should authorize the 

release of confidential information concerning the donor’s mental and physical health for the 

limited purpose of determining whether the contingency of mental incompetency has 

occurred.165 On June 1, 2013, Nova Scotia’s Personal Health Information Act166 came into 

force. The Act regulates the collection, use and disclosure of health information by health 

information custodians such as medical practitioners. Furthermore, the Freedom of 

Information and Protection of Privacy Act167 continues to regulate the confidentiality of 

hospital records. Any provision in the Nova Scotia Powers of Attorney Act for the release of 

information to determine incapacity should operate notwithstanding the provisions of those 

statutes. 

 

Recommendation: 

 

The Act should provide that confidential information may be released to the 
declarant for the purposes of assisting in the determination of whether or not the 
donor lacks capacity, notwithstanding restrictions on the release of such 
information in other legislation. 

 

 

  

                                                        
164 Powers of Attorney Act, supra note 96, s 6. 

 
165 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 28. 

166 SNS 2010, c 41. 

167 SNS 1993, c 5. 
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5 .  EXECUT ION  REQUIREMENTS  
 

Nova Scotia’s Powers of Attorney Act does not impose an extensive list of formal 

requirements for executing an EPA. Pursuant to section 3, an EPA must be signed by the 

donor and witnessed by a person who is not the attorney or spouse of the attorney. The 

section also provides that an EPA must contain a provision expressly stating that it may be 

exercised during the legal incapacity of the donor. These requirements do little to prevent 

abuse and mismanagement; they provide only the barest means of ensuring that the donor is 

granting the EPA willingly and with full knowledge of its nature and effect.  

 

The benefit of having few formal requirements in the legislation, however, is that it ensures 

that making an EPA is a simple and accessible process. Furthermore, EPAs will not be 

declared invalid because of their failure to adhere to a list of complex technicalities. This is 

important for ensuring that persons planning for incapacity are able to express their wishes 

in a simple and effective manner. 

 

Given increasing awareness of the misuse of EPAs, execution safeguards must be carefully 

considered. They help to ensure that an EPA has been granted by the donor willingly, and 

that the donor understands and appreciates the nature and effect of the EPA. Most provinces 

and territories have included more rigorous execution safeguards in their powers of attorney 

legislation that attempt to introduce checks on abuse and encourage awareness about the 

nature and effect of the EPA. In considering which safeguards to impose, however, it must be 

kept in mind that providing an efficient and cost-effective means for persons to plan for 

incapacity is an important goal in itself, an important element of the larger principle of self-

determination. The issue of execution safeguards presents one of the most significant areas 

where accessibility and donor protection must be properly balanced. 

 

5.1 Writing, Date, and Signature 

 

Nova Scotia’s Act provides that an EPA must be signed by the donor.168 While this is not a 

significant safeguard it does ensure that the EPA is in writing and therefore that the 

attorney’s authority will be strictly construed according to the wording of the document. The 

requirement for a signature also ensures that the EPA is executed by the donor, in person. 

While these formalities provide very basic protection against abuse, they are necessary 

requirements to the executing of an EPA. 

 

Nova Scotia’s Act does not require that the EPA be dated.169 While such a requirement may 

seem a matter of common sense, it may be an important reminder to laypersons executing 

                                                        
168 Powers of Attorney Act, supra note 13, s 3. 

169 A number of provinces and territories require that an EPA be signed and dated. See Power of 

Attorney Act (BC), supra note 32, s 16(1); of Attorney Act (AB), supra note 96, s 2(1)(b)(i); The 

Powers of Attorney Act, 2002 (SK), supra note 28, s 11(1)(b); Enduring Power of Attorney Act (YK), 
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EPAs. Knowing exactly when an EPA is executed will be especially important if the donor’s 

capacity is later challenged or if the donor subsequently revokes the EPA. Nova Scotia’s 

Personal Directives Act requires that personal directives be dated.170 

 

In its 1999 Report, this Commission recommended that if a person is incapable of reading or 

signing an EPA on his own behalf, but is mentally competent, the EPA ought to be able to be 

executed by someone else on the donor’s behalf. The Commission insisted that the delegate 

should not be the attorney or the attorney’s spouse (including common law partners). The 

Commission recommended that the EPA “must be signed in the donor’s presence, at the 

donor’s direction and in the presence of two or more witnesses who are present at the same 

time.”171 Such a recommendation is in keeping with promoting the accessibility of EPAs for all 

Nova Scotians. Literacy challenges should not be a bar to asserting one’s intentions for the 

administration of his or her property in the event of incapacity. 

 

The provision that someone can sign on the donor’s behalf is a fairly common provision in 

power of attorney legislation.172 For example, Manitoba’s Powers of Attorney Act states that 

where the donor cannot read or sign the power of attorney, an individual other than the 

attorney, the attorney’s spouse or common law partner, may sign the power of attorney on 

the donor’s behalf in the presence and at the direction of the donor.173 The donor must 

acknowledge the signature in the presence of a witness and the witness must sign the EPA in 

the presence of the donor.174  We would add that the attorney’s child should not be permitted 

to execute the document on behalf of the donor, as well as the attorney’s spouse, registered 

domestic partner or common law partner. 

 

Recommendations:    

 

The Act should require that an EPA be in writing, dated and signed by the donor.  

                                                                                                                                                                             
supra note 97, s 3(1)(b)(i); Powers of Attorney Act (NWT), supra note 114, s 13(1)(b); Powers of 

Attorney Act (Nu), supra note 117, s 10(1)(b).  

 
170 Personal Directives Act, supra note 1, s 3(2). 

171 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 14. 

172 Power of Attorney Act (BC), supra note 32, s 16(2;) Powers of Attorney Act (AB), supra note 96, s 

2(1)(b)(i)(B); The Powers of Attorney Act, 2002 (SK), supra note 28, s 11(1)(b)(ii); The Powers of 

Attorney Act (MB), supra note 70, s 10(2); Enduring Power of Attorney Act (YK), supra note 97, s 

3(3); Powers of Attorney Act (NWT), supra note 114, s 13(2); Powers of Attorney Act (Nu), supra note 

117, s 10(2); Property Act (NB), supra note 29, s 58.2(1)(b). 

 
173 The Powers of Attorney Act, (MB), supra note 70, s 10(2). 

174 Ibid, ss 10(2)(a) and (b). 
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The Act should permit that an individual other than the attorney, the attorney’s 

spouse, registered domestic partner or common law partner, or the attorney’s child, 

may execute an EPA on behalf of the donor. The execution must be at the donor’s 

direction, in the donor’s presence, and in the presence of two or more witnesses, 

present at the same time, who must each attest in writing to the donor’s 

acknowledgment of the execution. 

 

 

5.2 Witnesses 

 

Providing that an EPA has to be signed in front of a witness or witnesses is an important 

safeguard against abuse. Witnesses can attest to the donor’s mental state and to the 

possibility of undue influence in the execution of the EPA. Nova Scotia’s Act provides that 

neither the attorney nor the attorney’s spouse can witness the signing of an EPA. While the 

requirement of a witness and the restriction on who may be a witness helps to ensure that the 

execution of the EPA is observed by an objective third party, most other provinces have 

introduced more robust witness safeguards. 

 

Of the Canadian jurisdictions, Manitoba’s Powers of Attorney Act provides the most robust 

witness oversight provisions. Like Nova Scotia’s Act, Manitoba’s Act provides that neither an 

attorney nor the attorney’s spouse or common law partner may act as a witness to the donor’s 

signature.175 The Act further restricts the class of person who may act as witnesses to the 

following list: 

 

(a) an individual registered, or qualified to be registered, under section 3 of The 
Marriage Act to solemnize marriages;  

(b) a judge of a superior court of the province;  

(c) a justice of the peace or provincial judge;  

(d) a duly qualified medical practitioner;  

(e) a notary public appointed for the province;  

(f) a lawyer entitled to practice in the province;  

(g) a member of the Royal Canadian Mounted Police; or  

(h) a member of a municipal police force in the province who exercises the 
powers of a peace officer.176  

 

                                                        
175 Ibid, s 11(2). 

 
176 Ibid, s 11(1). 
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The benefit in restricting witnesses to a list of certain professionals is that there may be 

greater assurance that the donor has not been coerced into executing the EPA, and that the 

donor is competent. As well, the presence of a recognized professional may help to promote 

awareness of the solemn rights and responsibilities of donors and attorneys. While 

Manitoba’s legislation requires professional witnesses, it does not require independent legal 

advice. The requirement of professional witnesses may be seen as a more cost effective way to 

obtain some professional oversight over the execution of the EPA, short of requiring 

independent legal advice. 

 

The problem with these provisions, however, is that they introduce quite a lot of formality 

into the process of executing an EPA, which in many cases will be unduly cumbersome and 

potentially expensive. Many persons will not have easy access to these professionals and this 

may be a major bar to making an EPA. Furthermore, as this Commission noted in its 1999 

Report “requiring that an ‘authority figure’ act as a witness would not necessarily make the 

document more reliable.”177 

 

Most jurisdictions have a less stringent requirement for witnesses.178 For example, in British 

Columbia,179 Ontario180 and Saskatchewan181 two witnesses are required at the signing of the 

EPA. There are some restrictions on who may act as a witness although these are not as 

stringent as those currently imposed in Manitoba. In Ontario, for example, the following 

persons are prevented from acting as witnesses: the attorney and the attorney’s spouse or 

partner; the donor’s spouse or partner; a child of the donor or a person whom the grantor has 

demonstrated a settled intention to treat as a child; a person whose property is under 

guardianship or who has a guardian of the person; and a person under 18 years old.182 The 

provision thus excludes those who might most commonly be considered capable of exerting 

undue influence over the donor, or who are likely to be incapable themselves.  

 

In its 1999 Report, the Commission preferred the Ontario approach. The Commission noted 

that pursuant to the Wills Act, two or more witnesses are required to be present to the 

                                                        
177 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 16. 

178 Power of Attorney Act (BC), supra note 32, s 16(1)(a); Substitute Decisions Act (ON), supra note 

28, s 10; The Powers of Attorney Act, 2002 (SK), supra note 28, s 12(1)(b); Powers of Attorney Act 

(AB), supra note 96, s 2(1)(b)(i)(A); Powers of Attorney Act (NWT), supra note 114, s 13(1)(d); Powers 

of Attorney Act (Nu), supra note 117, s 10(1)(c); Property Act (NB), supra note 29, s 58.2(1)(c); 

Powers of Attorney Act (PEI), supra note 122, s 6; Enduring Powers of Attorney Act (NL), supra note 

184, s 3(1); Civil Code of Quebec, SQ 1991, c 64, art 2166. 

179 Power of Attorney Act, supra note 32, s 16(1)(a). 

 
180 Substitute Decisions Act, supra note 28, s 10. 

 
181 The Powers of Attorney Act, 2002, supra note 28, s 12(1)(b). 

 
182 Substitute Decisions Act, supra note 28, s 10(2). 
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signing of a will.183 The Commission suggested “there is no sound reason to distinguish the 

requirements for executing the EPA from the requirements for executing a will.”184 

Furthermore, the requirement to have two witnesses present at the execution of the EPA 

might impress the significance of the EPA upon the donor, witnesses and others who may be 

present - especially the attorney. Therefore, the Commission recommended that an EPA 

should be witnessed by two people who are present at the same time, neither of whom is the 

attorney or the attorney’s spouse; the donor’s spouse; an adult son or daughter of the donor 

or a person whom the donor has demonstrated a settled intention to treat as his or her child; 

a person who is mentally incompetent; or a person who is less than the age of majority.185 

 

On the other hand, the WCLRA recommended that only one witness should be required at 

the signing of an EPA, observing that the purposes of having a witness would not be 

measurably better served by having more than one.186 The WCLRA was also of the view that 

restricting who may act as a witness may hinder EPA use and therefore recommended that 

only the attorney, attorney’s spouse187 or the donor’s spouse should be restricted from acting 

as witnesses.188  

 

The benefit of having two witnesses is to widen the scope of oversight over the execution of 

the EPA, giving greater assurance there is no undue influence, and that the donor has 

capacity. As well, there is a better chance that there will be witnesses available to give 

evidence to that effect, if the EPA is later challenged.  

 

There was some concern among those who commented on our Discussion Paper that the 

requirement for two witnesses would be inconsistent with the one-witness requirement in the 

Nova Scotia Personal Directives Act.189 In particular, where the donor wishes to combine the 

two documents the requirement may be overlooked, and the EPA thereby rendered invalid if 

only one witness is present. In our view public legal education materials can meet this 

concern, for those who choose to combine the instruments without legal assistance, by clearly 

spelling out the requirement for two witnesses for an EPA. As we observe in a later section 

education materials will have to clearly address the risks and disadvantages of combining a 

personal directive and an EPA. 

                                                        
183 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 17. 

184 Ibid. 

185 Ibid at 16. 

186 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 21. 

187 The WCLRA noted that their use of the word spouse includes opposite or same sex partners in a 

marriage-like relationship. See ibid at 23. 

188 Ibid at 23. 

189 Personal Directives Act, supra note 1, s 3(3).  
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We recommend that two witnesses should be present at the signing of an EPA. The witnesses 

need not be qualified from a prescribed list of professionals, as in Manitoba. However, the 

witnesses must not be minors. We recommend that the attorney, as well as the attorney’s 

spouse, registered domestic partner or common law partner, and adult children, should be 

prohibited from acting as witnesses.  

 

We acknowledge the difficulty in further restricting the range of potential witnesses. 

Sometimes family members and other interested persons are in the best position to confirm 

the donor’s legal capacity and willingness. Family members and interested persons may be in 

a position of conflict of interest with respect to the donor’s property, but we recommend that 

the Act should not exclude them from acting as witnesses. 

 

Recommendations:  

 

The Act should require that the execution of an EPA be witnessed by two persons 
in writing. Witnesses must both be present at the same time to witness the donor’s 
execution of the EPA. 
 
Witnesses must not be minors. 
 
The Act should provide that the attorney, the attorney’s spouse, registered 
domestic partner or common law partner, and the attorney’s adult children may 
not act as witnesses. 
 

The Act should not exclude any other person from acting as a witness. 

 

 

5.3 Witness Statements 

 

Saskatchewan’s Powers of Attorney Act promotes oversight by witnesses to the execution of 

an EPA by requiring that there be two witnesses to the signing of the EPA, and that the 

witnesses each sign a witness certificate.190 The certificate attests that the witnesses are adults 

with capacity that are not the attorney or a family member of the donor, and that in the 

witness’ opinion, the donor “could understand the nature and effect of an Enduring Power of 

Attorney at the time that he or she signed” the EPA.191 

 

The WCLRA has endorsed the requirement of a witness statement that is signed (not sworn) 

by the witness to the execution of an EPA. The statement must set out the following:  

                                                        
190 The Powers of Attorney Act, 2002, supra note 28, s 12(1)(b). Only one witness is required if the 

witness is a lawyer: s 12(1)(b). 

 
191 See The Powers of Attorney Regulations, RRS, P-20.3, Reg 1, Form E. 
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(a) the EPA was signed by the donor (or the donor’s proxy in the donor’s presence); 

(b) the EPA was signed by the donor while physically apart from the attorney; 

(c) the donor appeared to understand the nature of the document; 

(d) the donor appeared to agree voluntarily to sign the document; and 

(e) the witness is not the attorney, the attorney’s spouse or the donor’s spouse.192 

 

A witness statement along these lines further ensures compliance with statutory execution 

requirements, and later evidence of such compliance. It also helps to ensure that the witness 

takes her role in verifying those formalities seriously. However, imposing the statements as 

an execution requirement will mean that some EPAs may be invalidated where the donor was 

not aware of the requirement. This will particularly be the case for persons who have not 

obtained legal advice.  

 

In response to our Discussion Paper it was suggested that in such a case a court could later 

declare the EPA to be valid, notwithstanding the absence of a witness statement. In our view 

that represents too great a reliance on discretionary court authority and raises an access to 

justice concern as well. Therefore, while we recommend the use of witness statements in 

practice, we do not recommend that they should be required for a valid execution. 

 

Recommendations: 

 

The Act should not require witnesses to attest to the apparent capacity of the 
donor as a requirement for validity of the EPA. The use of such witness statements 
should be encouraged, however; in particular by the provision of sample witness 
statements in an optional standard form EPA. 

 

An optional standard form witness statement, to be included with education 

materials, should provide that the EPA was signed by the donor or the donor’s 

proxy in the donor’s presence, that the donor appeared to understand the nature 

of the document and appeared to agree voluntarily to sign the document. 

 

 

5.4 Independent Legal Advice 

 

The requirement that a donor receive independent legal advice before executing an EPA is 

perhaps the best assurance that a donor has the requisite capacity to execute an EPA and that 

the EPA is granted voluntarily. Yukon is the only jurisdiction in Canada that requires an EPA 

to be accompanied by a certificate of legal advice.193 The Yukon Enduring Power of Attorney 

                                                        
192 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 24. 

193 Enduring Power of Attorney Act, supra note 97, s 3(1)(b)(iv). 
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Act requires that a lawyer attest to the donor’s capacity – ie., the donor’s understanding of 

the nature and effect of the EPA– and that the donor signed the EPA voluntarily.194  

 

Saskatchewan provides donors with the option of either having two witnesses present at the 

signing of the EPA (and obtaining witness certificates) or having a lawyer present and 

obtaining a legal advice and witness certificate.195 The prescribed certificate states that the 

lawyer explained the nature and effect of the EPA to the donor; that the lawyer prepared the 

EPA based upon the donor’s instructions; that the lawyer witnessed the signing of the EPA by 

the donor; and that in the lawyer’s opinion the grantor was an adult who could understand 

the nature and effect of the EPA at the time that the donor signed the EPA.196  

 

In its 2008 Report, however, the WCLRA rejected the idea of requiring a lawyer’s certificate. 

The WCLRA noted that a lawyer’s certificate would provide some assurance as to the donor’s 

capacity and would safeguard against the likelihood of undue influence.197 Having a lawyer 

draft the EPA would also ensure that the EPA meets the formal requirements of the powers of 

attorney legislation in the jurisdiction in which it was executed. These safeguards would 

benefit donors at the outset, and also through the life of the EPA, since third parties dealing 

with the attorney “would be less likely than they are now to question the EPAs validity.”198 

Ultimately, however, the WCLRA rejected the idea because of the added cost and complexity 

that it would introduce, and the likelihood that some donors would be discouraged from 

executing an EPA.199 

 

Similarly, in its 1999 Report, this Commission decided not to recommend a mandatory 

certificate of independent legal advice. The Commission acknowledged that requiring a 

certificate of independent legal advice might be the only way to ensure that donors are fully 

informed as to the impact of signing the EPA, that the EPA is valid, and that the EPA 

adequately reflects the wishes of the donor.200 Because EPAs continue to operate after the 

donor has lost capacity, it is especially important to ensure that the donor fully understands 

and consents to the authority he is conferring on the attorney. Furthermore, the Commission 

                                                                                                                                                                             
 
194 Ibid, s 4. 

195 The Powers of Attorney Act, 2002, supra note 28, s 12(1). 

 
196 The Powers of Attorney Regulations, supra note 191, Form D. 

 
197 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 20. 

198 Ibid. 

199 Ibid. 

200 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 18. 
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recognized that obtaining independent legal advice in the execution of the EPA is more cost 

effective than having to go to court because of a poorly drafted EPA.201 

 

The Commission ultimately decided, however, that the risks to accessibility posed by the 

requirement were not justified by the benefits of requiring legal advice.202 While the cost of 

obtaining independent legal advice may be small to some people, it will mean a complete bar 

to being able to grant an EPA to others. Effectively, such a requirement would exclude some 

low income persons from the opportunity to decide for themselves how their affairs ought to 

be managed in the event of incapacity. It might have the effect of causing greater use of joint 

accounts, which offer much less protection to the donor.  

 

Certainly, there has been increasing concern over misuse of EPAs since the Commission’s 

1999 Report. Since 1999, the area of elder law has expanded significantly and academic 

literature as to the prevalence of elder abuse has proliferated. Nova Scotia is an “aging 

province”203 and as the use of EPAs continues to grow, concerns over their misuse grow as 

well. We believe that competent legal advice is highly desirable and a major feature of 

ensuring the safe execution and use of EPAs. 

 

We conclude, however, that independent legal advice should not be a mandatory requirement 

for granting an EPA. We are concerned especially about the cost of obtaining legal advice and 

the fact that such legal advice is not available equally to all Nova Scotians. Instead, as we 

address in later sections, we believe that access to justice in the context of granting and using 

EPAs should be improved in other ways, such as by the creation of a specialty legal clinic, by 

the provision of legal aid certificates to donors who qualify financially, or by way of pro bono 

services provided either by lawyers or by law students supervised by lawyers.  

 

Recommendation: 

 

The Act should not require that the donor have independent legal advice in order 

to grant an EPA. 

 

 

5.5 Acknowledgement and Acceptance by Attorney 

 

At common law, an attorney does not have to consent to the appointment in order for it to be 

valid.204 Legislation in some provinces (e.g., Yukon205 and British Columbia206) requires that 

                                                        
201 Ibid. 

202 Ibid at 19. 

203 See Seniors Statistical Profile 2009, supra note 41. 

204 Watts & Reynolds, supra note 2 at para 2-033. 
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attorneys sign an acknowledgement of their acceptance of the appointment before they can 

act. In British Columbia, the Act requires that the attorney sign the EPA before two witnesses 

before he or she can act pursuant to the appointment.207 In this way, the attorney is made 

aware of the terms of the EPA and must expressly agree to act according to those terms. This 

may be an important step to ensuring that the donor’s expectation in appointing an attorney 

will be carried out, particularly once the donor has lost capacity.  

 

Saskatchewan208 and the Northwest Territories209 provide a non-mandatory standard form 

EPA in their respective EPA legislation, which include a place for the attorney to indicate that 

he or she accepts the appointment. Saskatchewan’s standard form EPA provides a space for 

the attorney to indicate that he or she will accept the appointment and will exercise the 

authority honestly, in good faith and in the best interests of the donor.210 The acceptance 

clause draws the attorney’s attention to the terms of the EPA, and raises awareness about the 

basic fiduciary duties owed by the attorney to the donor.  

 

In a later section we address whether and how the attorney should be required to expressly 

accept the appointment prior to acting. But it may be suggested that the attorney should 

accept the appointment at the time it is executed. This would prevent the appointment of an 

attorney who is unaware, and who may be unwilling or unable to act.  

 

The problem with having an attorney acknowledgement as an execution requirement is that 

it may be difficult to assemble all parties for the execution. At present, granting an EPA is a 

simple, unilateral act that does not require the presence or even consent of the attorney. 

Concerns that an attorney may be unwilling or unable to act can be addressed by providing 

public education materials emphasizing the importance of discussing the appointment with 

the attorney ahead of time. We do not recommend that the attorney’s signature or acceptance 

be included as an execution requirement. 

 

Recommendation:  

 

The Act should not require that an attorney must sign or accept an EPA in order 

for it to be valid. 

                                                                                                                                                                             
205 Enduring Power of Attorney Act, supra note 97, s 3(1)(c). 

206 Power of Attorney Act, supra note 32, s 17. 

207 Ibid, s 17(2). 

208 The Powers of Attorney Regulations, supra note 191, Form B. 

 
209 Powers of Attorney Regulations, NWT Reg 027-2002, Form 2. 

210 Ibid. 
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5.6 Combining Personal Directives and EPAs 

 

The Personal Directives Act provides that nothing prevents combining a personal directive 

with an EPA as long as the instrument conforms to the form and execution requirements of 

the Act.211 An EPA and personal directive can be drawn up as a single instrument, as long as 

the instrument complies with the formal requirements of both statutes.  

 

A single instrument may have the benefit of encouraging a delegate under a personal 

directive and an attorney acting pursuant to an EPA to be aware of each other’s roles and 

powers. This may foster dialogue and especially consideration for how the personal care 

needs of the donor should affect the decisions of the attorney. Where the delegate and 

attorney are the same person, the execution of a single instrument may be a more practical 

and efficient means of recording the donor’s intentions which touch on both personal care 

and management of property.  

 

On the other hand, an important safeguard against misuse of EPAs is clarifying the extent of 

the attorney’s authority and the attorney’s duties. We have heard that lack of limits and 

clarity in broadly-worded powers makes it more difficult to identify and respond to breaches 

of duty by the attorney. There is a risk that a blended instrument, drafted improperly, will fail 

to sufficiently delimit the attorney’s powers and permit discretion within which the attorney 

may abuse her powers, or simply be confused.  

 

As well, legislative requirements and limits differ as between a personal directive and an 

EPA, which may cause confusion for the donor. For example, while donors may appoint more 

than one person as attorney under the Powers of Attorney Act they may not appoint multiple 

delegates under the Personal Directives Act.212 Also, as we have recommended in this report, 

an EPA should be required to be witnessed by two persons - a personal directive need only be 

witnessed by one person. 

 

In our Discussion Paper we proposed that the Act should not expressly permit, and to that 

extent encourage, the combination of an EPA and a personal directive. On the other hand we 

did not propose that the two could not be combined. 

 

In light of the express permission for the combination in the Personal Directives Act, we 

accept that omitting a similar provision from the Powers of Attorney Act may cause 

confusion. We recommend that such a provision be included in the Powers of Attorney Act, 

provided that the combined document conforms to the form and execution requirements 

applicable under the Powers of Attorney Act. A standard form EPA should not include the 

                                                        
211 Personal Directives Act, supra note 1, s 23. 

212 See ibid, s 3(5). 
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option, and education materials should caution as to the risks and disadvantages of 

combining the instruments in one document. 

 

Recommendation: 

 

The Act should expressly permit that a donor may combine a personal directive 
and an EPA in one instrument, provided that the combined instrument conforms 
to the form and execution requirements of the Act. 
 
Education materials should caution as to the risks and disadvantages of combining 

a personal directive and an EPA in one document. 

 

 

5.7 Saving Provision for Technical Non-Compliance 

 

EPAs are an accessible means for people to plan for incapacity in Nova Scotia in part because 

there are currently so few formal requirements. However, as discussed, there is an increasing 

awareness of the need for safeguards because EPAs can be so easily abused. The Act should 

provide safeguards against such abuse at the time of execution, but the requirements must 

not be so onerous that they preclude adults from taking advantage of the opportunity for self-

determination even in the event of incapacity. 

 

For this reason, the Act may include a provision to the effect that even if an EPA does not 

comply with the formal requirements of the Act, it may yet be declared valid upon application 

to court. The Alberta Law Reform Institute recommended that the test for validity should be 

that there is clear and convincing evidence that the donor signed and understood the EPA.213 

This condition satisfied, the Court would have authority to declare the EPA valid, if it is in the 

best interests of the donor to do so.  

 

Ontario’s Substitute Decisions Act includes a more liberal saving provision. The Act provides 

that “the court may, on any person’s application, declare the continuing power of attorney to 

be effective if the court is satisfied that it is in the interests of the grantor or his or her 

dependants to do so.”214   

 

Nunavut’s provision on the other hand does not require a declaration of validity necessarily 

to ensure that a noncompliant EPA is still valid. Nunavut’s Act provides that, “Deviation from 

a prescribed form or lack of prescribed information not affecting the substance or calculated 

                                                        
213 Alberta Law Reform Institute, Enduring Powers of Attorney: Safeguards Against Abuse, Final 
Report No. 88 (Edmonton: Alberta Law Reform Institute, 2003) [ALRI, “Safeguards Against Abuse”] 
at 8. 
 
214 Substitute Decisions Act, supra note 28, s 9(4). 
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to mislead, does not alone invalidate a power of attorney, declaration, revocation, 

renunciation or accounting.”215  

 

Allowing a court to declare that an EPA is valid notwithstanding technical non-compliance 

brings the EPA under court scrutiny, ensuring that the EPA was not made through coercion, 

while promoting the autonomy of the donor by ensuring that a formal defect will not thwart 

the donor’s plan for incapacity. Nova Scotia’s Personal Directives Act includes a provision to 

that effect. The Act provides that, “where a court is satisfied that a writing embodies the 

intentions of the maker, the court may, notwithstanding that the writing was not executed in 

compliance with the requirements of this Act, order that the writing is valid and fully effective 

as a personal directive as if it had been executed in compliance with the requirements of this 

Act.”216  

 

Recommendation: 

 

The Act should permit that notwithstanding technical noncompliance with the 
Act’s provisions, a Court may declare a document to be a valid EPA if the donor 
understood and intended to execute a valid EPA. 

 

 

5.8 Extra-Jurisdictional EPAs 

 

Nova Scotia’s Act does not explicitly address whether or not an EPA made in another 

jurisdiction will be recognized in Nova Scotia. The Act should provide criteria for the 

recognition of a foreign EPA. Some donors may choose to live part-time in Nova Scotia. Some 

donors may have property here even if they reside elsewhere. Recognizing EPAs made in 

jurisdictions outside Nova Scotia will help to ensure that these donors do not have to incur 

the cost of making another EPA, and that are not required to have multiple EPAs which 

increases the risk of conflicting authority. Importantly, recognizing foreign EPAs will allow 

donors to rely on EPAs made in other jurisdictions, even though they have lost capacity and 

cannot make a new one. 

 

Legislation in Canadian jurisdictions, with the exception of Nova Scotia, New Brunswick, 

Prince Edward Island, Quebec and Newfoundland & Labrador, specifically provides for the 

recognition of EPAs executed in another jurisdiction.217 Typically, the legislation provides 

                                                        
215 Powers of Attorney Act, supra note 117, s 11(3). 

 
216 Personal Directives Act, supra note 1, s 31(1)(a). 

217 Power of Attorney Act (BC), supra note 32, s 38; Powers of Attorney Act (AB), supra note 96, s 

2(5); The Powers of Attorney Act, 2002 (SK), supra note 28, s 13(1); The Powers of Attorney Act 

(MB), supra note 70, s 25; Enduring Power of Attorney Act (YK), supra note 97, s 3(5); Powers of 

Attorney Act (NWT), supra note 114, s 25; Powers of Attorney Act (Nu), supra note 117, s 26; 

Substitute Decisions Act (ON), supra note 28, s 85(1). 
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that a power of attorney made outside the province or territory is a valid EPA if it is valid 

according to the law of the place where it was made and if it contains a statement that the 

attorney’s authority is not terminated by the subsequent mental incapacity of the donor.218 

 

In its 2008 Report, the WCLRA recommended that the provisions recognizing foreign EPAs 

in the power of attorney legislation in the Western provinces be amended for greater clarity. 

The amendment would clarify that: 

 

An [enduring power of attorney], whether it is made in [enacting jurisdiction] 

or not, has the same effect as though it were made in accordance with this Act 

if, 

(a) it meets the formal requirements of this Act; or 

(b) it was made under and meets the formal requirements established 

by the legislation of 

i. the jurisdiction where the [enduring power of attorney] was 

made, or 

ii. the jurisdiction where the person who made the [enduring 

power of attorney] was habitually resident at the time the 

enduring power of attorney was made.219 

 

Nova Scotia’s Personal Directives Act contains a substantially similar provision. The 

Personal Directives Act provides that a personal care directive220 made outside the province 

has the same effect as a personal care directive made in Nova Scotia if the directive complies 

with the Personal Directives Act or the relevant legislation in the jurisdiction where the 

directive was made or the jurisdiction where the person who made the instrument was 

habitually resident at the time the instrument was made.221 

 

The Uniform Law Conference of Canada adopted a draft version of the Uniform 

Interjurisdictional Recognition of Substitute Decision Making Documents Act,222 subject to 

                                                        
218 See, for example, Powers of Attorney Act (AB), supra note 96, s 2(5). 

219 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 12. 

220 Or other instrument allowing a person to make personal care decisions on behalf of another or 

setting out instructions, values, beliefs or wishes regarding personal care. See Personal Directives Act, 

supra note 1, s 24. 

221 Ibid, s 24. 

222 Uniform Law Conference of Canada, Uniform Interjurisdictional Recognition of Substitute 

Decision Making Documents Act, (“Uniform Interjurisdictional Recognition Act”).  
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further amendments,223 in August 2014. The Interjurisdictional Recognition Act provides for 

recognition of a substitute decision making document, including an EPA or a personal 

directive as long as when the document was executed, the execution complied with the 

relevant law in the jurisdiction indicated in the document, or where the document was 

executed, or where the maker was habitually resident, or of the receiving jurisdiction.224 

 

The Uniform Interjurisdictional Recognition Act goes on to provide that the law of the 

originating jurisdiction will generally govern the making, extent, variation and termination of 

the document,225 while the law of the receiving jurisdiction will govern the exercise of the 

powers granted by the document.226 

 

We recommend that the Act should include the provisions of the Uniform Interjurisdictional 

Recognition Act that provide for the validity of EPAs made in another jurisdiction. It should 

also include the provisions which determine which jurisdiction’s law will apply 

extrajurisdictional document. 

 

We do not recommend adoption of the rest of the Uniform Interjurisdictional Recognition 

Act. It includes provisions regarding acceptance of EPAs by third parties, and third party 

reliance on the apparent authority of an attorney, that differ from our recommendations in a 

later section of this report.227 

 

Recommendations: 

 

The Act should incorporate the provisions of the Uniform Interjurisdictional 

Recognition of Substitute Decision Making Documents Act that provide for the 

validity of EPAs made in another jurisdiction. 

 

The Act should incorporate the provisions of the Uniform Interjurisdictional 

Recognition of Substitute Decision Making Documents Act which determine which 

law will govern the extra-jurisdictional document. 

 

The Province should not adopt provisions of the Uniform Interjurisdictional 

Recognition of Substitute Decision Making Documents Act which apply to the 

                                                        
223 Adoption of a revised draft is expected at the ULCC’s annual meeting in August 2015. 

224 Ibid, s 2(1). 

225 Ibid, s 3(1). 

226 Ibid, s 3(2). 

227 See section 10.7.1, below. 



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

95 
 

acceptance of EPAs by third parties. 
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6 .  STANDARD  FORM S  AND  PUBL IC  EDUCAT ION  
 

6.1 Standard Form EPA 

 

Ensuring that both donors and attorneys are aware of the nature and effect of an EPA, 

particularly with respect to donor rights and attorney responsibilities, will help to curb 

misuse of EPAs. Aside from deliberate abuse of authority, powers of attorney are also subject 

to misuse by attorneys who are simply not aware of the limits of their authority or the nature 

of the fiduciary duties they owe to the donor. The donor and family members may be 

unaware of the option to revoke, and other remedies available. Perhaps most importantly, 

making donors aware of the full extent of the power they are granting in an EPA and alerting 

them to options like putting conditions on the exercise of certain powers may help them to 

plan for incapacity in a way that best protects their interests. 

 

Saskatchewan,228 Prince Edward Island229 and the Northwest Territories230 provide guidance 

to donors and attorneys by including standard form EPAs in their respective EPA 

legislation.231 Use of the forms is not mandatory to make a valid EPA; rather, they are 

included as models to assist both donors and attorneys. Saskatchewan’s standard form EPA 

for appointing a property attorney indicates to donors that they can appoint multiple 

attorneys to act jointly, severally, or successively.232 It draws attention to certain restrictions 

about who may serve as an attorney and gives donors the option to either grant a general or 

limited EPA, including providing guidance on how the donor may limit the EPA. It provides 

the option for a donor to indicate a person to whom an attorney must account if the donor 

loses capacity. It indicates whether the donor intends to revoke a previously executed EPA. 

Finally, the form provides space for the donor and witnesses to sign and indicates if two 

witnesses do not sign then a lawyer must sign.233 It also provides space for a witness 

statement and an attorney’s acceptance of appointment. 

 

The Northwest Territories provides standard form enduring and contingent powers of 

attorney forms and includes explanatory notes.234 Saskatchewan also provides explanatory 

                                                        
228 The Powers of Attorney Regulations, supra note 191, Form B. 

229 Powers of Attorney Act, supra note 122 , Schedule, Form 1. 

230 Powers of Attorney Regulations, supra note 209, Form 2. 

231 Ontario’s Ministry of the Attorney General provides forms for granting a Continuing Power of 

Attorney for Property, in a Power of Attorney kit available online: Ministry of the Attorney General 

<http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/poa.pdf>. 

232 The Powers of Attorney Regulations, supra note 191, Form B. 

 
233 In accordance with Saskatchewan’s requirements for attestation; see ibid, s 12(1). 

234 Powers of Attorney Regulations, supra note 209, Form 2. 

http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/poa.pdf
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notes.235 Yukon also includes explanatory notes in its legislation, to be provided to donors by 

lawyers providing mandatory legal advice.236 The Northwest Territory explanatory notes are 

more extensive and arguably more helpful for donors: 

 

  A. EXPLANATORY NOTES FOR THE ASSISTANCE OF THE DONOR 
READ THESE NOTES BEFORE SIGNING THIS DOCUMENT 
 
1. This document is an ENDURING POWER OF ATTORNEY that takes effect 
as soon as it is signed and witnessed. It will continue during your lifetime and 
it will not come to an end if you become mentally incapacitated in the future, 
unless you have revoked it before that time. If you become mentally 
incapacitated your attorney will have a duty to manage your affairs and will 
not be able to resign without first obtaining permission from the Supreme 
Court of the Northwest Territories. 

 
2. You must be nineteen years of age or older to give a power of attorney. 
 
3. The effect of this document is to authorize the person you have named as 
your attorney to act on your behalf with respect to your property and financial 
affairs. This could include your lands, houses, bank accounts, pensions, 
RRSPs, stock and mutual fund investments, vehicles and anything else you 
own. 

 
4. Unless you state otherwise in this document, your attorney will have very 
wide powers to deal with the types of property listed above. The attorney will 
also be able to use your property to provide support for your spouse and 
dependant children. You should consider very carefully whether or not you 
wish to impose any restrictions on the powers of your attorney. 
 
5. Your attorney should be someone you know and trust completely and who is 
very capable of handling financial matters. Your attorney could seriously 
deplete or eliminate your financial assets. 
 
6. You may not appoint as your attorney a person who is under the age of 
nineteen years, is mentally incapacitated or is an undischarged bankrupt. 

 
7. You may revoke this power of attorney at any time, as long as you are 
mentally capable of understanding what you are doing. 

 
8. This power of attorney will come to an end on your bankruptcy or death, on 
the attorney’s bankruptcy, mental incapacity or death, or on the occurrence of 
other circumstances as provided in the Powers of Attorney Act. 
 
9. You may name a "recipient" to receive reports on your financial affairs, in 
the form of an accounting, from your attorney. The recipient would then be 

                                                                                                                                                                             
 
235 Powers of Attorney Regulations, supra note 191, (Appendix). 

236 Enduring Power of Attorney Act, supra note 97, Schedule. Pursuant to s 13.1(1)(b) of the Yukon 

Act, a contingent or enduring power of attorney must include information prescribed for the donor. 
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able to review the reports to ensure that your attorney is properly handling 
your affairs. 

 
10. Your attorney should sign the acceptance at the end of this document to 
indicate that he or she agrees to being appointed as your attorney and that he 
or she is aware of his or her duties. 
 

11. Neither your attorney, nor his or her spouse, may sign as the witness to 

your signature on this document.237 

 

The benefit of providing a standard form EPA, along with explanatory notes and educational 

materials is that they provide an opportunity to ensure that both donors and attorneys are 

made aware of the most important aspects of making an EPA, such as the opportunity to 

appoint multiple attorney, the ability to revoke the EPA, the attorney’s duties, the extent of 

the attorney’s authority and the opportunity to limit that authority or direct it to be exercised 

in certain ways, and the opportunity to appoint persons to monitor the attorney’s actions. 

Standard form EPAs may also help to encourage donors to refrain from using commercially 

available “powers of attorney kits” which may not provide proper or up-to-date advice to 

donors and attorneys, specific to Nova Scotia legal requirements, and may not include 

provisions for the donor’s extra protection. An optional standard form EPA is a cost effective 

and non-intrusive way to raise awareness about the nature and consequences of making an 

EPA, for all involved.  

 

The WCLRA recommended that the Western Canadian provinces should adopt non-

mandatory standard form EPAs in their legislation.238 In particular, the WCLRA 

recommended that the forms should include the date, the donor’s name and identifier (ie., 

birth date), the name(s) of the appointed attorneys, the donor’s option for a contingent or 

non-contingent EPA, a statutory list of attorney duties, and a grant of authority in general 

terms, with space for the donor to personalize it by defining and limiting the authority to suit 

the donor’s specific needs.239  

 

The idea of a standard form EPA is not without disadvantages, however. Producing, 

distributing and promoting standard form EPAs entails some cost, to which must be added 

the ongoing cost of keeping it up to date.  

 

More significantly, as we heard in response to our Discussion Paper the form may encourage 

donors to make an EPA without the benefit of legal advice. Promotion of a standard form 

EPA on a government website may give the false impression that it is safe to execute an EPA 

without properly understanding what the EPA is about or without adequate safeguards. A 

                                                        
237 Powers of Attorney Regulations, supra note 209, Form 2. 

238 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 25. 

239 Ibid. 
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standard form with a variety of complex options (e.g., how authority is to be shared amongst 

multiple attorneys, or specific limits on the attorney’s authority) may be confusing, and the 

end result may not reflect the donor’s actual intentions. 

 

We acknowledge these concerns, but it is apparent that EPAs are presently being granted 

without the benefit of counsel, and without even the assistance of a properly prepared 

standard form. Development and dissemination of a standard form, with detailed plain-

language explanatory notes and accompanying education materials, should at least help to 

ensure that donors are aware of the significance of granting an EPA, and understand the 

options available to them. 

 

 The cost of developing a standard form should not be onerous. The form should be 

developed in collaboration with relevant professional bodies and with the pro bono 

assistance of practitioners with expertise in the area, as well as experts knowledgeable in 

plain-language drafting. Publishing the form will of course entail some cost, but as with the 

province’s standard form personal directive, it can (and should) be disseminated on-line as a 

lower cost option. 

 

It is important that a standard form EPA and any accompanying educational materials are 

kept current. As well, a form EPA must be properly disseminated. Links to the form should be 

available through the websites for the Department of Justice, the Department of Health and 

Wellness, Access Nova Scotia, the Department of Seniors, the Legal Information Society of 

Nova Scotia, the Nova Scotia Barristers Society, and the Public Trustee’s office, and hard 

copies should be available through these offices as well. Standard forms should also be made 

available through public libraries and elsewhere. 

 

A standard form EPA and educational materials must be accessible for persons who have 

challenges accessing or understanding written material. This may include the use of a spoken 

transcript of the standard form EPA (and any explanatory notes) available on-line, through 

the “Dial-A-Law” service, at Access Nova Scotia service locations, and/or at the offices of 

non-governmental organization such as the Canadian National Institute for the Blind, or the 

offices of reachAbility Nova Scotia, for example. Standard form EPAs should also be available 

in a variety of languages to accommodate Nova Scotians whose first language is not English. 

 

Finally, in our view it is not necessary that a standard form EPA be included in the 

legislation. In the case of the new Personal Directives Act, instructions on how to make a 

personal directive and a sample form are made available on the Department of Justice 

website and elsewhere. The form is non-mandatory and is simply provided as a means of 

informing and guiding persons in the making of a personal directive.240 Giving the form some 

sort of legislative effect - for example as a schedule to the Act or by way of Regulation - will do 

little to bring it to the attention of the people who will use it, and if anything will make it 

more cumbersome to amend from time to time. 

                                                        
240 Personal Directives in Nova Scotia online: Nova Scotia Department of Justice 

<http://www.gov.ns.ca/just/pda/_docs/PersonalDirectiveLongForm0311.pdf>. 

http://www.gov.ns.ca/just/pda/_docs/PersonalDirectiveLongForm0311.pdf
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Recommendations: 

 

The Government of Nova Scotia, in collaboration with relevant stakeholder 
organizations and professional bodies, including volunteer legal resources, should 
develop and disseminate an accessible, plain-language standard form EPA, with 
explanatory notes and accompanying educational materials. 
 
A standard form EPA, along with notes and education materials, should be made 
widely available both online and in hard copy, in formats and languages that are 
sufficient to ensure their broad accessibility. 
 
Separate optional standard forms should be developed for other documents under 

the Act, including: 

 

7. Witness statements (including opinion as to donor’s capacity and lack of 

duress); 

8. Acceptance by attorney; 

9. Notice of attorney acting; 

10. Accounting by attorney; 

11. Notice of revocation; 

12. Notice of attorney’s resignation. 

 

 

6.1.1 Content of a Standard Form EPA 

 

The U.S. UPOAA uses a statutory form to draw attention to the duties owed by the attorney to 

the donor. The form provides a section entitled, “Important Information for Agent” that lays 

out in detail the attorney’s fiduciary duties; that the attorney must stop acting if the EPA is 

terminated; and the scope of the attorney’s liability. The list of attorney duties includes the 

following:  

 

do what you know the donor reasonably expects you to do with the property;  

act in good faith;  

do nothing beyond the authority granted in the power of attorney; and, 

disclose your identity as attorney whenever you act for the donor.241   

 

The form also provides for duties that must be undertaken unless the EPA provides 

otherwise:  

 

                                                        
241 UPOAA, supra note 57, s 301. 
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 act loyally for the principal’s benefit;  

 avoid conflicts that would impair your ability to act in the donor’s best 

interests;  

 keep records of all receipts, disbursements and transactions made on 

behalf of the donor;  

 cooperate with any person who has authority to make health-care decisions; 

and, 

 attempt to preserve the donor’s estate plan.242 

 

The New York State Law Revision Commission made a similar recommendation regarding 

notice, to be included in a New York statutory power of attorney. The Commission 

recommended that the statutory short form power of attorney indicate not only what the 

agent’s duties are, but the consequences of a breach of those duties.243 The Commission 

commented: 

 

The notice is not intended to frighten the Agent, or to deter the Agent from 

accepting the appointment, but to inform the Agent of how the law expects her 

to act if she accepts the appointment and undertakes to act for the Principal. An 

Agent informed about these legal requirements and consequences will have a 

better understanding of the role and be better able to act for the benefit of the 

Principal.244 

 

A list of attorney duties can be an effective way to make donors, attorneys, and third parties 

such as the donor’s family members aware of the attorney’s duties while acting under the 

EPA. The UPOAA section on attorney duties is especially helpful because it gives attorneys 

some guidance on what is entailed by the fiduciary duties that they owe to the donor. 

 

Standard form EPAs may contain a list of areas of authority that the donor may wish to grant 

to the attorney. California’s uniform statutory form power of attorney, for example, provides 

the following list of options for the granting of attorney authority: 

 

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LINE IN 

FRONT OF EACH OF (N) AND IGNORE THE LINES IN FRONT OF THE 

OTHER POWERS.  

                                                        
242 Ibid.  

243 The New York State Law Revision Commission, 2008 Recommendations on Proposed Revisions to 

the General Obligations Law, Powers of Attorney (Albany: New York State Law Revision Commission, 

2008), online: New York State Law Revision Commission  <http://www.

lawrevision.state.ny.us/reports/2008_Recommendation_re_General_Obligations_Law_May_

26_2008.pdf> at 28. 

244 Ibid at 29. 

http://www.lawrevision.state.ny.us/reports/2008_Recommendation_re_General_Obligations_Law_May_26_2008.pdf
http://www.lawrevision.state.ny.us/reports/2008_Recommendation_re_General_Obligations_Law_May_26_2008.pdf
http://www.lawrevision.state.ny.us/reports/2008_Recommendation_re_General_Obligations_Law_May_26_2008.pdf
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TO GRANT ONE OR MORE, BUT FEWER THAN ALL, OF THE FOLLOWING 
POWERS, INITIAL THE LINE IN FRONT OF EACH POWER YOU ARE 
GRANTING. TO WITHHOLD A POWER, DO NOT INITIAL THE LINE IN 
FRONT OF IT. YOU MAY BUT NEED NOT, CROSS OUT EACH POWER 
WITHHELD.  

INITIAL ______ (A) Real property transactions. 

 ______ (B) Tangible personal property transactions.  

______ (C) Stock and bond transactions. 

 ______ (D) Commodity and option transactions.  

______ (E) Banking and other financial institution transactions.  

______ (F) Business operating transactions.  

______ (G) Insurance and annuity transactions. 

 ______ (H) Estate, trust, and other beneficiary transaction.  

______ (I) Claims and litigation.  

______ (J) Personal and family maintenance.  

______ (K) Benefits from social security, medicare, medicaid, of other 
governmental programs, or civil or military service.  

______ (L) Retirement plan transactions.  

______ (M) Tax matters.  

______ (N) ALL OF THE POWERS LISTED ABOVE. YOU NEED NOT 
INITIAL ANY OTHER LINES IF YOU INITIAL LINE (N).  

SPECIAL INSTRUCTIONS: ON THE FOLLOWING LINES YOU MAY GIVE 

SPECIAL INSTRUCTIONS LIMITING OR EXTENDING THE POWERS 

GRANTED TO YOUR AGENT.245 

 

By drawing the donor’s attention to the different types of transactions that an attorney may 

undertake with the donor’s property, a standard form EPA such as this provides an 

opportunity to tailor the attorney’s authority, and as such may provide a safeguard against 

certain forms of abuse. Furthermore, in case of deliberate abuse, a civil suit or criminal 

prosecution may be assisted by the terms of an EPA that sets out the parameters of the 

attorney’s authority. A broadly drafted, general EPA may not provide the court with sufficient 

evidence of the donor’s intent; accordingly, it may be difficult to show that the attorney’s 

actions were contrary to that intent. 

 

A standard form EPA may also help third parties to identify the type of appointment and the 

scope of the attorney’s powers. As we have heard, lack of clarity in powers of attorney 

documents is a significant factor in the rejection of powers of attorney by financial 

institutions.246 As well, providing a checklist of attorney powers such as the one above is a 

                                                        
245 Powers of Attorney, 4.5, California Probate Code, s 4401 Prob (2011).  
 
246 Other problems include concerns about the donor’s capacity where confirmation of incapacity 

shortly follows execution of the EPA, undated documents, and changes that are not initialed: 
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clear way to indicate to third parties with which aspects of the donor’s estate the attorney is 

authorized to deal. Providing a space in which a donor may indicate special instructions may 

assist third parties in quickly identifying and focusing on any specific limits on the attorney’s 

authority, even if the attorney has authority to deal with the asset in question. 

 

On the other hand, a limited EPA may present difficulty for the attorney in dealing with third 

parties who may lack the legal expertise to determine whether a given act is within the terms 

of the instrument. In extreme cases a guardianship order may be required to deal with an 

asset or transaction which the donor has excluded - precisely what the donor in many cases 

wants to avoid. Care is called for, and professional advice may well be required, in the 

crafting of a plan that includes a limited power of attorney. 

 

We recommend that a standard form EPA include the following: 

 

1. Donor’s name and birth date; 

2. Donor’s express attestation of capacity to make an EPA (with elements of capacity as 

indicated above); 

3. Option to cancel prior EPAs; 

4. Option for contingent power of attorney, to take effect upon incapacity, with space to 

indicate how and by whom incapacity is to be declared; 

5. Appointment of attorney (with option to appoint more than one, and indication 

whether authority of multiple attorneys is to be joint, several, by majority or 

otherwise); 

6. Appointment of alternate attorney(s); 

7. Option to indicate that attorney, rather than Public Trustee, shall manage the estate 

of the donor if the donor is incapacitated while in hospital or a psychiatric facility, 

notwithstanding section 59 of the Hospitals Act;247 

8. Option to provide that the authority of an attorney who is the donor’s spouse, 

common law partner or registered domestic partner shall continue, notwithstanding 

that one party has made an application for a family law remedy, or the spouses or 

partners have ceased to cohabit with the intention of ending the relationship; 

9. Option to make a general EPA or to itemize specific powers (e.g., investments, 

borrowing, sale or encumbrance of real property, etc.) from a checklist; 

                                                                                                                                                                             
Correspondence from Canadian Bankers Association (Nathalie Clark, General Counsel & Corporate 

Secretary) to the Commission (2 Nov 2012). See Kathy Tomlinson, “RBC blocks housebound senior 

from getting her money” CBC News (12 Nov 2012) online: CBC <http://www.cbc.ca/

news/canada/british-columbia/rbc-blocks-housebound-senior-from-getting-her-money-1.1210222>. 

247 See Powers of Attorney Act (NS), supra note 13, s 4. The current section 4 should be included in a 

new Powers of Attorney Act.  

http://www.cbc.ca/news/canada/british-columbia/rbc-blocks-housebound-senior-from-getting-her-money-1.1210222
http://www.cbc.ca/news/canada/british-columbia/rbc-blocks-housebound-senior-from-getting-her-money-1.1210222
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10. If attorney’s powers are limited, option to make a general EPA, contingent on the 

donor’s incapacity; 

11. List of attorney duties; 

12. Option to waive the following attorney duties: 

a. statutory duty to act; 

b. duty to avoid conflict of interest; 

c. duty to take certain positive steps when making a decision in the donor’s best 

interests; 

d. duty not to co-mingle; 

e. duty not to unreasonably interfere with personal contact with donor’s friends and 

family; 

f. duty to preserve assets which the attorney knows are subject to the donor’s estate 

plan. 

13. Provision to direct that the attorney shall deliver written notice of attorney acting to 

named third parties, with option to indicate whether duty arises only upon the 

donor’s incapacity (no express option to waive duty); 

14. Option to indicate a person or persons to whom the attorney shall not be required to 

deliver notice of attorney acting; 

15. Option (subject to waiver) to appoint person as monitor; 

16. Direction to the attorney to account to the appointed monitor, with options for 

frequency of accounting and whether accounting is only required once the donor is 

incapacitated; 

17. Option to indicate a person or persons to whom the attorney shall not be required to 

give an accounting; 

18. Space for other instructions to the attorney; 

19. Option to provide for attorney compensation with space to indicate how 

compensation is to be calculated; 

20. Execution, with provision for date, donor’s signature and two witnesses. 

 

Recommendations: 

 

A standard form EPA should include the following: 

 

21. Donor’s name and birth date; 

22. Donor’s express attestation of capacity to make an EPA (with list of specific 

required knowledge); 
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23. Option to cancel prior EPAs; 

24. Option for contingent power of attorney, to take effect upon incapacity, with 

space to indicate how and by whom incapacity is to be declared; 

25. Appointment of attorney (with option to appoint more than one, and 

indication whether authority of multiple attorneys is to be joint, several, by 

majority or otherwise); 

26. Appointment of alternate attorney(s); 

27. Option to indicate that attorney, rather than Public Trustee, shall manage 

the estate of the donor if the donor is incapacitated while in hospital or a 

psychiatric facility, notwithstanding section 59 of the Hospitals Act; 

28. Option to provide that the authority of an attorney who is the donor’s spouse, 

common law partner or registered domestic partner shall continue, 

notwithstanding that one party has made an application for a family law 

remedy, or the spouses or partners have ceased to cohabit with the intention 

of ending the relationship; 

29. Option to make a general EPA or to itemize specific powers (e.g., 

investments, borrowing, sale or encumbrance of real property, etc.) from a 

checklist; 

30. If attorney’s powers are limited, option to make a general EPA, contingent on 

the donor’s incapacity; 

31. List of attorney duties; 

32. Option to waive the following attorney duties: 

a. statutory duty to act; 

b. duty to avoid conflict of interest; 

c. duty to take certain positive steps when making a decision in the donor’s 

best interests; 

d. duty not to co-mingle; 

e. duty not to unreasonably interfere with personal contact with donor’s 

friends and family; 

f. duty to preserve property subject to the donor’s estate plan. 

33. Provision to direct that the attorney shall deliver written notice of attorney 

acting to named third parties, with option to indicate whether duty arises 

only upon the donor’s incapacity (no express provision to waive duty); 

34. Option to indicate a person or persons to whom the attorney shall not be 

required to deliver a notice of attorney acting; 

35. Option (subject to waiver) to appoint person as monitor; 

36. Direction to the attorney to account to the appointed monitor, with options 
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for frequency of accounting and whether accounting is only required once 

the donor is incapacitated; 

37. Option to indicate a person or persons to whom the attorney shall not be 

required to give an accounting; 

38. Space for other instructions to the attorney; 

39. Option to provide for attorney compensation, with space to indicate how 

compensation is to be calculated; 

40. Execution, with provision for date, donor’s signature and two witnesses. 

 
Notes and education materials should caution the donor as to, among other things, 

the risks of leaving the attorney with inadequate authority to properly administer 

the donor’s affairs if the donor limits the attorney’s authority, and the desirability of 

obtaining legal advice. Materials should encourage donors wishing to grant a limited 

EPA to also consider making a general EPA which the donor can hold until 

necessary, or which is contingent on the donor’s incapacity. 

 
Notes and education materials should caution the donor as to the risks of a general 

gifting clause. The standard form EPA should not include such a clause in its 

optional list of specifically authorized powers. 

 

 

 

6.1.2 Mandatory Standard Form EPA? 

 

Both the Uniform Power of Attorney Act (UPOAA) in the U.S. and the Mental Capacity Act 

2005 in England and Wales provide a statutory form. Unlike the UPOAA form, however, the 

English form is a mandatory form. The Mental Capacity Act 2005 requires registration of 

EPAs.248 There is therefore the administrative infrastructure to ensure that all EPAs comply 

with standard forms, and that donors are aware of the requirement.  

 

While requiring an EPA to comply with a standard form would help to ensure that all donors 

are benefiting from the provisions of the standard form, a mandatory requirement may create 

a number of problems. Because there is no administrative oversight of EPAs in Nova Scotia 

there is the possibility that persons who cannot afford or who do not wish to seek legal advice 

will not know about the standard form. Furthermore, as noted by the Alberta Law Reform 

Institute, requiring EPAs to comply with a standard form will detract from the flexibility that 

donors may expect in the design of their estate plan.249 The Institute also noted that 

                                                        
248 Mental Capacity Act 2005, supra note 29, s 9(2)(b). 

249 Alberta Law Reform Institute, Enduring Powers of Attorney: Report for Discussion No 7 

(Edmonton: Alberta Law Reform Institute, 1990) at 48. 
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attempting to develop a standard form which is adaptable to all situations might prove 

exceedingly difficult.250 The Commission therefore recommends the use of a discretionary 

standard form EPA. 

 

Recommendation: 

 

Use of the standard form should not be mandatory, except in respect of execution 
requirements and other mandatory provisions set out in the Act. 

 

 

6.2 Public Legal Education 

 

Aside from access to legal services, access to public legal education is also an important 

component of a safe and effective system of EPA use. Organizations such as Legal 

Information Society of Nova Scotia, the Office of the Public Trustee, Access Nova Scotia, the 

Department of Seniors, and the Nova Scotia Association for Community Living can play a 

role in public legal education regarding EPAs, including dissemination of a standard form 

EPA and education materials developed by the Government of Nova Scotia. 

 

Fostering greater public awareness of the ability of a donor to grant an EPA, a donor’s rights 

under an EPA, and the attorney’s duties may help to prevent misuse of EPAs, as well as 

promote the use of EPAs as a safe and effective alternative to guardianship. Similarly, raising 

awareness of the problem of financial exploitation and available remedies will aid donors and 

third parties in remaining vigilant against EPA abuse. Donors should be aware of the gravity 

of granting an EPA, and should be encouraged to exercise all appropriate caution in choosing 

an attorney. The Act may be amended in various ways to protect against abuse and misuse, 

but the effectiveness of the new provisions will very much depend on raising public 

awareness. 

 

For this reason, an important component of the roll-out of a new Powers of Attorney Act is 

the development of accompanying public education materials, and in particular a guide to 

EPAs in Nova Scotia. Currently, the Legal Information Society of Nova Scotia publishes a 

guide for seniors on using EPAs, which is an important public legal education tool.251 If the 

legislation is substantially amended as we recommend, however, new materials will be 

needed. 

 

                                                        
250 Ibid.  

251 It’s In Your Hands: Legal Information for Seniors and Their Families, online: Legal Information 

Society of Nova Scotia <http://www.legalinfo.org/seniors/index.html>.  

http://www.legalinfo.org/seniors/index.html
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Public legal education materials should inform not just seniors but all persons thinking about 

granting an EPA in contemplation of future incapacity of the risks and the tools for ensuring 

they are safely and effectively administered. 

 

As well, education materials should be specifically targeted to attorneys, in plain language, 

which can help them understand their responsibilities, rights and obligations under the 

Powers of Attorney Act. In addition to attorney’s duties, materials should provide guidance 

as to how an attorney may, for example, locate and secure the donor’s property, how to keep 

records, how to present accounts, when to enlist professional assistance, and so forth. 

 

Recommendations: 

 

The Government of Nova Scotia should develop and disseminate public legal 

education materials for persons, including younger persons as well as seniors, who 

are considering making an EPA. 

 

Educational materials should caution donors about the significance of an EPA, and 

in particular the scope of authority granted to the attorney in respect of the donor’s 

property. Materials should advise of the importance of choosing a trusted person to 

act as attorney and the possibility of appointing two or more attorneys to act jointly. 

Donors should be advised to discuss the appointment with the attorney and to 

obtain the attorney’s consent in advance. Donors should be advised that granting an 

EPA does not limit their own freedom to deal with their property. Materials should 

outline best practices to ensure appropriate monitoring of the attorney by the donor 

and third parties. Donors should be advised of the benefits and risks of granting a 

limited EPA and on how to vary and revoke an EPA. 

 

The Government of Nova Scotia should develop and disseminate public legal 

education materials specifically targeted to attorneys. These materials should 

inform attorneys about their rights and obligations under the Powers of Attorney 

Act. Materials should also assist attorneys in carrying out their duties and 

obligations, including how to locate and secure the donor’s property, what records 

attorneys must keep and how to provide an accounting. 

 

 

6.2.1 Encouraging Awareness of EPAs as an Alternative to Guardianship 

 

Public legal education materials should also be targeted to persons with intellectual 

disabilities and their supporters, to raise awareness about the possibility of granting an EPA 

and/or personal directive as an alternative to guardianship. 
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We have heard that there continues to be little awareness of the potential for persons with 

intellectual disabilities to make an EPA.252 In many instances, families of persons with 

intellectual or developmental disabilities will simply seek guardianship, unaware of the 

options or thinking that an EPA is not available. But a person with an intellectual disability 

may be capable, with support, of understanding the nature and effect of granting an EPA, and 

education materials should be developed and disseminated that make the option clear. 

 

In a paper commissioned for the Law Commission of Ontario, disability rights advocates 

reported the following:  

 

Many people, including but certainly not limited to people with intellectual 
disabilities, at the outset do not know what a power of attorney is. In order to 
assess a person’s [mental] capacity to make a power of attorney, he/she must 
first be given all relevant information about the nature and effect of such 
powers. There is an important role to play for supports at this stage of the 
assessment. For example, people in an individual’s support network likely are 
much more effective at communicating with that person than anyone else. Not 
only are they able to understand that person’s method of communication, but 
they know how to communicate with that person in words and style that he/she 
understands. It is likely that involving support people will enhance a person’s 
ability to exercise their legal capacity by giving them the best chance possible to 
learn the information they need to know to satisfy the legal test of [mental] 
capacity.253 

 

We recommend the development of legal education materials specifically targeted to persons 

with intellectual disabilities and their families to raise awareness of the possibility of making 

an EPA as an alternative to guardianship. In particular, it may be important to highlight that 

a person may not know independently what a power of attorney is, but with the appropriate 

information and support he or she may obtain the requisite understanding to meet the test of 

capacity to grant an EPA.254  

 

Recommendation: 

 

The Government of Nova Scotia should develop and disseminate public legal 
education materials specifically targeted to persons with intellectual disabilities 
and their families, to raise awareness of the possibility of using enduring powers of 

                                                        
252 Conversation with Jean Coleman, Association for Community Living (30 October 2012). 

253 Bach & Kerzner, supra note 83, at 49. 

254 One example of a public legal education tool to assist persons with intellectual disabilities decide 

whether they want to grant a power of attorney for personal care is a pictorial pamphlet available from 

the ConnectAbility.ca website: <http://connectability.ca/Garage/wp-content/uploads/files/pictorial_

power_of_attorney_personal_care.pdf>.  

 

http://connectability.ca/Garage/wp-content/uploads/files/pictorial_power_of_attorney_personal_care.pdf
http://connectability.ca/Garage/wp-content/uploads/files/pictorial_power_of_attorney_personal_care.pdf
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attorney as an alternative to guardianship.  

 

 

6.3 The Legal Profession 

 

The Nova Scotia Barristers’ Society Code of Professional Conduct,255 which codifies lawyers’ 

professional obligations to clients, the justice system and the profession, provides that 

lawyers have a special duty of care to clients who may have diminished capacity. Rule 3.2-9 

provides that, “When a client’s ability to make decisions is impaired because of minority or 

mental disability, or for some other reason, the lawyer must, as far as reasonably possible, 

maintain a normal lawyer and client relationship.” Commentary following this rule explains 

that a client is able to make decisions and instruct a lawyer as long as the client is able to 

“understand the information relative to the decision that has to be made and is able to 

appreciate the reasonably foreseeable consequences of the decision or lack of decision.”256 A 

lawyer should decline to act for a client who is incapable of giving instructions.257 

 

However, once a lawyer has agreed to act, and the client’s incapacity is later discovered or 

arises, the lawyer has an ethical obligation to ensure that a client’s interests are not 

abandoned. The lawyer may need to take steps to have a lawfully authorized representative 

appointed. Until a legal representative is appointed, the lawyer “should act to preserve and 

protect the client’s interests.”258 

 

A lawyer may report misuse of an EPA by an attorney - for example, where the attorney is 

acting for a client experiencing diminished capacity. The lawyer may disagree with the 

decisions of a client’s legal representative; however, as long as the representative is not acting 

in bad faith or outside his or her authority, the judgment of the representative should prevail. 

Where the representative is clearly acting in bad faith or outside his or her authority, and 

contrary to the best interests of the client, however, the lawyer may act to protect the client’s 

interests. This may include “reporting the misconduct to a family member or an institution 

such as the Public Trustee.”259  

 

                                                        
255 Supra note 133.  

256 Ibid, Commentary to Rule 3.2-9. 

257 Commentary to Rule 3.2-9 provides that if a lawyer believes there is no other agent or 

representative of a person who is incapable of giving instructions, and failure to act could result in 

imminent and irreparable harm, “the lawyer may take action on behalf of the person lacking capacity 

only to the extent necessary to protect the person until a legal representative can be appointed.” 

258 Ibid. 

259 Ibid. 
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The lawyer acting for a client with diminished capacity may have implied authority to 

disclose a client’s confidential information in some circumstances. Rule 3.3-1 governs how 

lawyers are to treat confidential client information. Commentary following the rule provides 

that authority to disclose confidential client information may be inferred where the 

disclosure is necessary to protect the client’s interests until a legal representative can be 

appointed.260 The lawyer should consider, among other things, the reasonableness of the 

lawyer’s belief that the client lacks capacity, the potential harm that may come to the client if 

no action is taken, and any instructions the client may have given the lawyer.261 The comment 

also provides that, “Similar considerations apply to confidential information given to the 

lawyer by a person who lacks the capacity to become a client but nevertheless requires 

protection.”262 

 

As discussed in the section on Capacity, members of the Elder Law and Wills & Estates 

sections of the Canadian Bar Association have published a guide entitled, Best Practices in 

Giving Legal Advice to Clients re Powers of Attorney (Mandates).263 The guide advises 

lawyers how to prevent and address issues when preparing powers of attorney, including 

avoiding conflicts of interest, assessing capacity, attorney accountability, and drafting 

contingent EPAs.264 The guide is a valuable tool for lawyers drafting and providing advice on 

EPAs.  

 

Lawyers should also be aware of potential warning signs of abuse and suspicious 

circumstances surrounding the granting of an EPA. Suspicious circumstances are those that 

cast doubt on a donor’s capacity to make an EPA, or which suggest that the donor may be 

under duress or compulsion.265 Wills and estates expert Mary MacGregor lists the following 

as suspicious circumstances in the context of wills: 

 

 physical or mental disability or deterioration of the testator; 

 secrecy in the preparation of the will; 

 “unnaturalness” of dispositions; 

                                                        
260 Ibid, Commentary to Rule 3.3-1. 

261 Ibid. 

262 Ibid. 

263 Best Practices in Giving Legal Advice to Clients, supra note 137. 

264 Ibid. 

265 Mary L MacGregor, “Solicitor’s Duty of Care” in Brian A Schnurr and Kenneth I Shulman, Law 

Society of Upper Canada Special Lectures, 2010: A Medical-Legal Approach to Estate Planning and 

Decision Making for Older Adults (Toronto: Irwin Law, 2011) at 98, citing MN Litman and GB 

Robertson, “Solicitor’s Liability for Failure to Substantiate Testamentary Capacity” (1984) 62 Can Bar 

Rev 457.  
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 Preparation or execution where a beneficiary is involved;  

 Lack of control of personal affairs by the testator;  

 Drastic changes in the personal affairs of the testator;  

 Isolation from friends and family; 

 Drastic change in the testamentary plan; and 

 Physical, psychological or even financial dependency by the testator on 

beneficiaries.266 

 

The underlying principles apply with regard to EPAs as well. Secrecy, isolation, dependency, 

the donor’s mental and physical condition, the attorney’s level of involvement in giving 

instructions, and unexpected or surprising appointments or specific terms in an EPA can all 

be ‘red flags’ in the context of making or revoking EPAs. 

 

MacGregor also lists a number of common errors that lawyers make in the context of drafting 

wills for clients, which also apply in the context of drafting and providing advice on EPAs. 

Among them are the failure to interview the client in sufficient depth, the failure to properly 

record or maintain notes, the failure to ascertain the existence of suspicious circumstances 

and the failure to react properly to such circumstances, the failure to provide proper 

interview conditions including the failure to exclude the presence of an interested party, the 

existence of an improper relationship between the solicitor and the client such as in a 

situation where the lawyer is preparing the EPA for a relative, and finally, failing to take steps 

to test for capacity.267 

 

Lawyers should be aware that multiple revocations and subsequent granting of an EPA are 

another red flag suggesting possible undue influence. If a donor has revoked an attorney’s 

authority under an EPA, and that attorney is asking counsel to draw up another EPA naming 

them as attorney, the lawyer should ask the donor, in private, what circumstances lead the 

donor to revoke the attorney’s authority in the first place, in order to ensure that the donor is 

not executing the EPA under undue influence.  

 

Finally, lawyers should be aware of the potential for financial abuse of powers of attorney 

when drafting EPAs. Powers that are too broadly framed, such as powers to gift property and 

transfer assets for the purpose of estate planning, without sufficient constraints on the 

exercise of those powers, can make the donor more vulnerable to abuse, and may hinder a 

civil or criminal action after the fact.  

 

                                                        
266 Ibid at 101-02. 

267 Ibid at 98-99. 
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Recommendation: 

 

The Nova Scotia Barristers’ Society should ensure that its members who deal with 
donors and attorneys are aware of the CBA’s Best Practices in Giving Legal Advice 
to Clients re Powers of Attorney and other relevant professional literature, and the 
relevant provisions of the Code of Professional Conduct.  
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7 .  ATTORNEY  AUTHORITY  A ND  DONOR R IGHTS  

 
7.1 Who May Act as an Attorney? 

 

Because granting an EPA confers a great amount of responsibility on the attorney, donors 

must consider whether a prospective attorney is trustworthy and has the requisite skill to 

undertake her responsibilities.268 At common law, a person must be of sound mind in order 

to act as an attorney; a grant of authority to a person who is mentally incapacitated will be 

invalid.269 However, this is the only requirement for attorneys at common law. Even a minor 

may act as an attorney as long as he is capable of understanding what he is doing and is able 

to undertake the acts required.270  

 

But the common law developed in the context of non-enduring powers of attorney, where the 

attorney may be acting for a short period and may be monitored and directed by a mentally 

capacitated donor. An attorney acting under an EPA may be acting for a very long time, for a 

donor who has diminished capacity and is unable to effectively monitor the activity of the 

attorney. Some provinces, therefore, have added additional restrictions by statute, to ensure 

that the attorney is capable of carrying out her duties and authority, and is not someone in a 

potential conflict of interest.  

 

On the other hand, strict and extensive restrictions on who may act as an attorney may 

unduly restrict donor autonomy. And in many cases a donor may not have a large pool of 

people from whom to choose. 

  

7.1.1 Age and Capacity 

 

The legislation in Saskatchewan,271 Manitoba,272 Nunavut273 and the Northwest Territories274 

expressly codifies the common law requirement that the attorney be mentally capable of 

                                                        
268 Best Practices in Giving Legal Advice to Clients re Powers of Attorney (Mandates), supra note 137 

at 3. 

269 M Jasmine Sweatman, Guide to Powers of Attorney (Toronto: Canada Law Book, 2002) at 11. 

270 Watts & Reynolds, supra note 2 at para 2-011. 

271 The Powers of Attorney Act, 2002, supra note 28, s 6(1)(a)(i). 

272 The Powers of Attorney Act, supra note 70, s 16. 

 
273 Powers of Attorney Act, supra note 117, s21. 

274 Powers of Attorney Act, supra note 114, s 17. 
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performing his or her duties.275 Furthermore, most provinces and territories – excluding 

Nova Scotia – state that an attorney must be the age of majority or alternatively, must not be 

a minor.276 

 

In its 1999 Report this Commission recommended that Nova Scotia’s Act should specifically 

state that an individual must have legal capacity in order to act as an attorney. The 

Commission recommended that an attorney must be of the age of majority.277   

 

Recommendations: 

 

The Act should provide that in order to act, an attorney must be of the age of 
majority and must have legal capacity to act as an attorney. 
 

 

 

7.1.2 Persons Convicted of Certain Crimes 

 

Both the Saskatchewan Law Reform Commission and the McClean Report from British 

Columbia recommended that rather than placing extensive restrictions on who may act as an 

attorney, greater emphasis should be placed on detecting and remedying fraud when it 

occurs.278 Restrictions on who may be appointed as an attorney interfere with donor ability to 

direct how their affairs are to be ordered and as such, only blanket restrictions which are 

justified as such should be included in the legislation. 

 

Preventing persons convicted of fraud from acting as attorneys may help to ensure that 

unscrupulous persons are not appointed as attorneys. As the Saskatchewan Law Reform 

Commission reported,  

 

                                                        
275 Most provinces provide that the EPA will terminate when the attorney loses capacity. See for 

example, Power of Attorney Act (BC), supra note 32, s 29(2)(d)(ii). 

276 See Power of Attorney Act (BC), supra note 32, s 18(3); Powers of Attorney Act (AB), supra note 

96, s 2(2); The Powers of Attorney Act (SK), supra note 28, s 6(1)(a)(i); The Powers of Attorney Act, 

supra note 70, s 16; Enduring Power of Attorney Act (YK), supra note 97, s 3(2); Powers of Attorney 

Act (NWT), supra note 114, s 17; Powers of Attorney Act (Nu), supra note 117, s 21; Substitute 

Decisions Act (ON), supra note 28, s 5; Enduring Powers of Attorney Act (NL), supra note 178, s 3(2). 

  
277 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 10. 

278 Law Reform Commission of Saskatchewan, supra note 125 at 25; AJ McClean, QC, Review of 

Representation Agreements and Enduring Powers of Attorney (February 15, 2002), online: <http://

www.ag.gov.bc.ca/public/McClean-Report.pdf> at 53 [McClean Report]. 

http://www.ag.gov.bc.ca/public/McClean-Report.pdf
http://www.ag.gov.bc.ca/public/McClean-Report.pdf
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As a matter of policy, individuals who have been convicted of fraud or fraud-

related offences should be barred from acting as attorneys under enduring 

powers of attorney. While this would not prevent an unscrupulous individual 

with a criminal record from procuring appointment under a purported power 

of attorney, it would at least make it easier to stop abuse by obtaining a 

declaration that the power is void.279 

 

It must also be considered, however, that the provision also restricts donor ability to choose 

an attorney, and in some cases this may be unwarranted. Some donors may have legitimate 

reasons for appointing a person who had previously been convicted of fraud or a fraud-

related offense, and this appointment may not necessarily signal that the donor is being 

coerced or is making an uninformed decision. It may be enough to provide that a person who 

has been convicted of fraud or a fraud-related offense may serve as an attorney if the donor 

acknowledges in writing that she knows about the conviction and agrees to allow the attorney 

to act, as is provided for in Saskatchewan’s Act.280 

 

It must be emphasized, however, that in the absence of such written acknowledgement by the 

donor, the EPA will be invalid. This is of particular concern with respect to persons who have 

not received legal advice. 

 

We conclude that a donor should be entitled to name a person who has been convicted of 

fraud or a fraud-related offence as an attorney, provided the donor has indicated in writing 

that the donor is aware of the conviction and wishes the person to act. Education materials 

should specifically identify the restriction and the requirement for written acknowledgment. 

 

Recommendations: 

 

The Act should provide that a person convicted of fraud or fraud-related offences 

may not act as an attorney, unless the donor has indicated in writing that the donor 

is aware of the conviction and wishes the person to act. 

 

Education materials should explain the restriction and the requirement for the 

donor’s written acknowledgment. 

 

 

                                                        
279 Law Reform Commission of Saskatchewan, supra note 125 at 26. 

280 The Powers of Attorney Act, 2002, supra note 28, s 6(2)(b). The Saskatchewan Act also permits the 

attorney to act, if the attorney has been pardoned: s 6(2)(a). 
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7.1.3 Remunerated Personal Care Providers 

 

The Saskatchewan Law Reform Commission and the McClean Report from British Columbia 

both recommended that remunerated personal care providers should be prohibited from 

serving as attorneys.281 British Columbia’s Power of Attorney Act provides that persons that 

provide personal care or health services to the donor for compensation, or who are employees 

of institutions that provide such care must not act as attorneys, unless they are the spouse or 

near relative of the donor.282   

 

A remunerated personal care provider may be a spouse, registered domestic partner, 

common law partner, or near relative of the adult. The Act may stipulate that the exclusion 

does not apply in that case, as does British Columbia’s.283 The British Columbia Act defines a 

near relative as an adult child, a parent, a grandparent, an adult brother or sister or any other 

adult relation by birth or adoption.284 On the other hand, given that there is concern over 

misuse of EPAs by even close family members, this provision should be carefully considered.  

 

Restricting remunerated personal care workers from acting as attorneys, subject to a family 

member exception, corresponds with the restriction on remunerated personal care workers 

acting as delegates under the Nova Scotia Personal Directives Act. The Personal Directives 

Act provides that a person who provides personal care services may not act as a delegate 

unless he or she is the person’s spouse (including a registered domestic partner or common 

law partner) or relative,285 or unless the personal directive specifically authorizes such 

personal care services for compensation. 

 

We agree that allowing a remunerated personal care worker to act as an attorney gives rise to 

too high a risk of conflict of interest. The relationship between the donor and the worker is 

ongoing, is characterized by a relationship of professional dependency, and poses a constant 

risk of conflict. However, given that immediate family members may leave their employment 

specifically for the purpose of caring for the donor and in some cases do receive 

remuneration for these services, they should not be excluded from acting as attorneys. We 

                                                        
281 Law Reform Commission of Saskatchewan, supra note 125 at 25; McClean Report, supra note 278 

at 54. 

282 Power of Attorney Act, supra note 32, s 18(1)(a). 

283 See ibid, s 18(2). 

284 Ibid, s 10. 

285 Personal Directives Act, supra note 1, s 2(j) states that relatives include a person’s: spouse; child; 

parent; person standing in loco parentis; sibling; grandparent; grandchild; uncle or aunt; niece or 

nephew; or other relative. Except in the case of a minor spouse, these persons must be the age of 

majority. 
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would not extend the exception beyond adult siblings to include grandparents, uncles and 

aunts, nieces and nephews, and other relatives. 

 

Recommendation: 

 
The Act should provide that a remunerated personal care worker may not act as an 
attorney. The exclusion should not apply to the donor’s immediate family, 
including the donor’s spouse, registered domestic partner or common law partner, 
adult children, parents, and adult siblings. 

 

 

7.1.4 Undischarged Bankrupts 

 

Saskatchewan,286 Manitoba,287 the Northwest Territories,288 and Nunavut289 provide not only 

that an attorney must be an adult with legal capacity, but that an attorney must not be an 

undischarged bankrupt. The rationale is that allowing an undischarged bankrupt to serve as 

an attorney may create a situation of conflict of interest. As well, the provision prevents 

donors from appointing an attorney who has demonstrated poor financial judgment. An 

incapacitated donor will not be able to monitor the attorney’s conduct. Extra vigilance is 

warranted in ensuring that donors are represented by attorneys with good financial 

judgment.  

 

This Commission recommended in its 1999 Report that an attorney must not be an 

undischarged bankrupt, since, “a bankrupt attorney might find it irresistible to improve his 

or her position through unauthorized use of the donor’s assets.”290   

 

We continue to believe that undischarged bankrupts should be excluded from acting as 

attorneys, unless that is the clear intention of the donor. Bankruptcy can arise from many 

circumstances and does not necessarily indicate poor financial judgment, but the donor’s 

choice should be clear and informed. Where the donor has indicated in writing that he or she 

knows of the bankruptcy and that it has not been discharged, and wishes the person to act in 

any event, the donor’s intention should be respected. 

 

                                                        
286 The Powers of Attorney Act, 2002, supra note 28, s 6(1)(a)(ii). 

287 The Powers of Attorney Act, supra note 70, s 16. 

288 Powers of Attorney Act, supra note 114, s 17. 

289 Powers of Attorney Act, supra note 117, s21. 

290 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 11. 
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Again, we are concerned that in the absence of such written acknowledgement by the donor, 

the EPA will be invalid. This is of particular concern with respect to persons who have not 

received legal advice. Education materials should advise donors that the Act excludes certain 

persons from acting as attorneys, and the reasons for those exclusions, along with an 

explanation that in some cases the donor may name such a person with the appropriate 

express acknowledgment. 

 

Recommendations: 

 

The Act should provide that an undischarged bankrupt may not act as an attorney 
unless the donor has indicated in writing that the donor wishes the person to act 
despite the bankruptcy. 

 

Education materials should explain the restriction and the requirement for the 
donor’s written acknowledgment. 

 

 

7.1.5 Requiring an Attorney to Post Security 

 

Pursuant to the Nova Scotia Incompetent Persons Act, every guardian of an incompetent 

person must “give a bond with sureties to be approved by the court to Her Majesty”.291 There 

are four conditions attached to the bond, including the obligations to make a true inventory 

of all property, to manage the property in the best interests of the incompetent person, to 

render accounts on oath, and to settle accounts with the court at the expiration of the 

guardian’s trust.292 The bond ensures that the estate is effectively insured against misfeasance 

by the guardian. 

 

A similar provision for EPAs would put the donor’s estate to the expense of purchasing a 

bond, and the administrative burden and expense of opening a court proceeding, if court 

approval was also required. The imposition of a bond requirement may also discourage use of 

EPAs and cause greater reliance on joint accounts, which may be more easily abused.293 We 

do not favour imposing a requirement that the attorney obtain a bond. 

 

Recommendation: 

 

The Act should not require that an attorney obtain a bond or otherwise post 

                                                        
291 Incompetent Persons Act, supra note 99, s 8. 

292 Ibid. 

293 This was also noted by the Alberta Law Reform Institute in its 2003 report; see ALRI, “Safeguards 

Against Abuse”, supra note 213 at 23.  
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security. 

 

 

7.2 Multiple Attorneys 

 

7.2.1 Joint, Several or Successive Authority 

 

The law of agency provides that a donor may appoint multiple agents, who may act jointly or 

severally. Attorneys who are appointed to act jointly must act together, and their decisions 

must be unanimous. Attorneys who are appointed to act severally may act independently of 

each other.  

 

There is a presumption that unless the donor states otherwise, multiple attorneys are to act 

jointly.294 Therefore, where a donor appoints two attorneys to act but does not state how they 

are to act, they must make decisions and act together. The power of attorney will terminate at 

common law if one of the joint attorneys is no longer able to act.  

 

Most jurisdictions in Canada provide that a donor may appoint multiple attorneys to act 

jointly, severally or successively. Legislation in British Columbia,295 Saskatchewan,296 

Ontario297 and Quebec298 confirms the common law position that unless an EPA stipulates 

otherwise, multiple attorneys are presumed to act jointly. Manitoba,299 Nunavut300 and the 

Northwest Territories301 provide for a presumption of successive attorneys. This means that 

unless an EPA states otherwise, only if the first named attorney is unable to act will the next 

attorney listed have authority to act. The common law presumption of multiple attorneys 

acting jointly applies in those provinces that do not specify one way or the other. 

 

The Manitoba Law Reform Commission recommended a presumption in favour of successive 

attorneys on the basis that it assists third parties in knowing with whom they should deal if 

                                                        
294 Watts & Reynolds, supra note 2 at para 2-043. 

295 Power of Attorney Act, supra note 32, s 18. 

 
296 The Powers of Attorney Act, 2002, supra note 28, s 7. 

 
297 Substitute Decisions Act, supra note 28, s 7(4). 

298 Civil Code of Quebec, SQ 1991, c 64, art 2144. 

299 The Powers of Attorney Act, supra note 70, s 17. 

 
300 Powers of Attorney Act, supra note 117, s 22. 

 
301 Powers of Attorney Act, supra note 114, s 18. 
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the EPA fails to indicate how multiple attorneys are to act.302 The Manitoba Commission did 

not favour the common law presumption of multiple attorneys acting jointly as it is more 

complex and restrictive than attorneys acting in succession.303 

 

This Commission considered the issue of multiple attorneys in its 1999 Report. Like the 

Manitoba Law Reform Commission, this Commission felt that presuming multiple attorneys 

to act jointly, thereby requiring unanimity, is often difficult in practice. Nevertheless the 

Commission recommended that in the absence of clear direction by the donor, the common 

law presumption should apply. The Report recommended that the Act should make it clear 

that a donor has the option to appoint multiple attorneys to act either jointly, severally or 

successively.304  

 

We agree that the presumption that multiple attorneys shall act jointly should apply in the 

absence of express direction otherwise in the EPA. As we discuss in the next section, joint 

attorneys should be permitted to make decisions by majority. 

 

Recommendations: 

 

The Act should provide that a donor may appoint multiple attorneys to act jointly, 
severally or successively. 
 
The Act should provide that unless the EPA provides otherwise, multiple attorneys 
shall act jointly. 
 
Education materials should explain the donor’s option to appoint more than one 
attorney, the different ways multiple attorneys can be appointed to exercise their 
authority, and the presumption of joint authority in the absence of any direction in 
the EPA. 

 

 

7.2.2 Decision-Making by Joint Attorneys 

 

While there are advantages to appointing more than one attorney to act jointly, there is also 

the likelihood that the attorneys will not agree on all decisions regarding the management of 

the donors’ estate. At common law, where multiple attorneys are appointed to act, they must 

make decisions unanimously unless the power of attorney states otherwise.305 There exists a 

                                                        
302 Manitoba Law Reform Commission, Enduring and Springing Powers of Attorney, Report No 83 

(Winnipeg: Manitoba Law Reform Commission, 1994) [“Enduring and Springing Powers of Attorney”] 

at 15. 

303 Ibid at 13. 

304 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 13. 

305 Watts & Reynolds, supra note 2 at para 2-043. 
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real possibility, therefore, that unless an EPA specifically provides a means for joint attorneys 

to resolve disputes, the attorneys may reach a stalemate and be unable to act. 

 

In its 1994 Report, the Manitoba Law Reform Commission concluded that the requirement of 

unanimity was too restrictive in the context of EPAs and could prevent joint attorneys from 

being able to manage the donor’s property effectively.306 The Commission therefore 

recommended that, “where more than one attorney is appointed to act jointly, the decision of 

the majority should be deemed to be the decision of all.”307 Manitoba’s Powers of Attorney 

Act reflects this recommendation, providing that where attorneys are appointed to act jointly, 

they shall act by majority unless otherwise provided in the EPA.308 If the attorneys are unable 

to make a decision by majority then the first named attorney in the document shall make the 

decision.309 There is a similar provision in Nunavut,310 and the Northwest Territories.311   

 

British Columbia’s McClean Report, on the other hand, considered that, “the common law 

requirement of unanimity does not appear to have caused difficulty, nor does it cause 

difficulty in other areas of law, for example, the law of trusts.”312 The Report recommended 

that there was no need to modify the common law presumption in the legislation. The 

legislation in British Columbia and Saskatchewan confirms the common law position and 

specifically states that unless the EPA states otherwise, multiple attorneys are to act jointly 

and decision-making must be unanimous.313 Similarly, in its 1999 Report, this Commission 

considered that requiring unanimity amongst joint attorneys might prove difficult, but that 

where an EPA is silent, the common law requirement of unanimity should continue to 

apply.314 

 

                                                        
306 Enduring and Springing Powers of Attorney, supra note 302 at 13. 

307 Ibid. 

308 The Powers of Attorney Act, supra note 70, s 18(1)(a). 

309 Ibid, s 18(2). See also ibid, s 18(3):  “An attorney will not be liable for the consequences of the 

decision even though she is bound by the decision pursuant to the sections of the Act if she does not 

agree with the decision and provides a written objection to the decision.” 

310 Powers of Attorney Act, supra note 117, s 23(1). 

 
311 Powers of Attorney Act, supra note 114, s 19(1). 

312 McClean Report, supra note 278 at 57. 

313 Power of Attorney Act (BC), supra note 32, s 18(5); The Powers of Attorney Act, 2002 (SK), supra 
note 28, s 7(4)(a)(i). 

314 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 13. 
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In our Discussion Paper, we recognized that the appointment of multiple attorneys to share 

authority is one method of preventing abuse.315 However, we were of the view that the 

possibility of a stalemate when it comes to important decisions about a donor’s property and 

finances does not serve the donor’s best interests. We proposed that unless the EPA provides 

otherwise, multiple attorneys who are appointed to act jointly should be presumed to make 

decisions by majority, with the first named attorney acting as a “tie-breaker” in the event that 

an even number of attorneys are unable to establish a majority. 

 

In response, we heard from practitioners who are commonly asked to prepare EPAs 

appointing more than one child to act as attorney, jointly. The donor may intend that his or 

her children should share authority, so that none of them has the ability to act unilaterally to 

the donor’s detriment. Fear of causing family discord may cause the donor to name all 

children, knowing that none can act alone. Often the oldest is named first, with no intention 

that he or she should be able to ‘tie-break’.  

 

We have concluded that, subject to any express direction in an EPA, where multiple attorneys 

are appointed to act jointly, including where the presumption of joint authority applies, the 

attorneys should be authorized to make decisions by majority. If a donor wishes to require 

unanimity she may provide for that in the EPA. On the other hand, the Act should not 

provide that the first-named attorney may act as tie-breaker, in the absence of express 

direction in the EPA to that effect. We agree that where the EPA simply lists a number of 

attorneys to act together, there is no necessary significance to the first position in the list. 

 

Education materials should bring the ‘by majority’ provision, and the donor’s option to 

require unanimity, to the donor’s attention, and the standard form EPA should include an 

optional provision to this effect. 

 

Recommendations:  

 

The Act should provide that, subject to any express direction in an EPA, attorneys 

appointed to act jointly may act by majority. 

 

Education materials should bring the ‘by majority’ provision, and the donor’s option 

to require unanimity, to the donor’s attention, and the standard form EPA should 

include an optional provision to this effect. 

 

 

                                                        
315 For example, see Lenehan, supra note 50. Judge Lenehan recommends not only that more than one 

attorney should be appointed, but that, “A power of attorney should be shared by more than one 

person unrelated to each other.” 



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

124 
 

7.2.3 Permitting Remaining Joint Attorneys to Act 

 

Because Nova Scotia’s Act does not address whether there is a presumption that multiple 

attorneys are to act jointly, severally or successively, in the absence of direction in an EPA the 

common law presumption that they will act jointly applies. At common law a power of 

attorney terminates upon the death, mental incapacity or resignation of the attorney. 

Therefore, where multiple attorneys are appointed jointly (or the EPA is silent) and one dies, 

becomes mentally incapacitated or resigns, the grant of authority is terminated.316 

 

The Act was amended in December 2010 to provide that where multiple attorneys are 

appointed to act jointly and one or more of the attorneys dies, renounces the appointment, 

becomes legally incapacitated, is unwilling to act, or is unable to be found, the remaining 

attorney(s) may continue to act.317   

 

The benefit of the amendment is that it allows an EPA to continue if one or more joint  

attorneys is no longer able or willing to act, and thereby prevents the necessity for a 

guardianship application. On the other hand, to the extent that the donor intended the 

attorneys only to act together, according to the common law presumption, but did not 

express a clear intention to that effect, the donor’s intention will be overridden. The donor 

may have intended that the attorneys act jointly – for example, if one attorney had 

characteristics that were capable of balancing out or providing a check on the tendencies of 

another. 

 

As well, section 7(1) of the Act does not address the situation of an attorney having been 

removed for cause. We see no reason to differentiate a removal by the court from that of an 

attorney becoming otherwise unavailable to act. 

 

                                                        
316 See (Re) Wilson Estate, supra note 68 at para 19. 

317 Powers of Attorney Act, supra note 13, s 7(1), as am by SNS 2010, c 70, s 1. The amendment was 

enacted in response to the holding of Robertson J in Re Wilson Estate, supra note 68. Justice 

Robertson allowed the application made under s 5(1)(c) of the Act to substitute another attorney for 

one of two joint attorneys chosen by the donor. The applicant had been appointed a joint attorney 

along with her brother. The EPA did not provide that the attorneys could act severally, nor did it 

appoint a substitute attorney. The applicant’s brother died in January 2008 and the applicant brought 

an application to have the donor’s daughter-in-law act as a joint attorney instead. Justice Robertson 

held that the death of the joint attorney was cause to grant the relief sought by the applicant. Justice 

Robertson stated that the Act should be amended to “specifically prevent the failure of the Power of 

Attorney in the event of the death of one of the attorneys.” 
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Recommendation: 

 

The Act should provide that, except as otherwise expressly provided in an EPA, if 
one or more joint attorneys are no longer able or willing to act, including by reason 
of having been removed by the Court, the remaining attorney(s) may act. 

 

 

7.3 Scope of the Attorney’s Authority 

 

In Nova Scotia, a power of attorney is a document dealing exclusively with the donor’s estate 

and does not confer authority to deal with a donor’s physical welfare. A general power of 

attorney gives the attorney the authority to do anything with the donor’s estate that the donor 

is able to do, subject to a limited number of restrictions. At common law, the attorney may 

not make a will for the donor, make gifts on the donor’s behalf or self-deal, and the attorney 

is not able to do anything the donor is not legally allowed to do.318 An attorney may not alter 

or revoke the donor’s will,319 and it has been held that an attorney may not conduct a legal 

action on the donor’s behalf,320 or perform acts that are personal to the donor, such as swear 

an affidavit.321  The attorney is also unable to delegate her authority unless the power of 

                                                        
318 Laura Watts & Kevin Zakreski, “Powers of Attorney: Moving Toward Best Practices in Canada” 

(Report delivered at CBA Canadian Legal Conference, Canadian Centre for Elder Law Studies, St. 

John’s NL, 13-15 August 2006) at 8. 

319 Sweatman, supra note 269 at 16. 

320 While an attorney may start an action for a donor, in Gagnon v Pritchard, supra note 127, Stinson 

J held that the attorney could not conduct the action him or herself as this would violate s 50(1) of the 

Law Society Act, RSO 1990, c L.8, which provides that, except where otherwise authorized by law, no 

person other than a member of the Law Society shall act as a lawyer. 

321 Clauss v Pir, supra note 129. Per Mr Francis Ferris QC at pp 271-272: 

[C]an the principal in this case lawfully by an attorney discharge his obligation to swear a 

verifying affidavit? 

What a principal can lawfully do by an attorney is summarised in 1 Halsbury's Laws (4th edn) 

para 703 as follows: 

'It may be stated as a general proposition that whatever a person has power to do 

himself he may do by means of an agent. The converse proposition similarly holds 

good that what a person cannot do himself he cannot do by means of an agent. It is, in 

general, necessary to ascertain who is legally competent to act or contract in order to 

know who is competent to be a principal. There are, however, two exceptions to the 

general rule that a person may do by means of an agent whatever he has power to do 

himself, and these are … ' 

and then there is an exception where statute requires the evidence of a signature of the 

principal. The second exception is: 
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attorney or guiding legislation specifically provides for the delegation.322 The powers of an 

attorney acting pursuant to an EPA are also circumscribed by a number of equitable and 

statutory duties that will be discussed in the next section. 

 

Nova Scotia’s Act does not provide for limits on the attorney’s authority. Rather, the Act 

simply provides that an EPA, “is subject to any conditions and restrictions contained therein 

that are not inconsistent with this Act”.323 While the provision helps to draw attention to the 

fact that the scope of the attorney’s authority may be circumscribed by conditions and 

restrictions in the EPA, it does little to clarify for donors, attorneys and third parties the 

scope of the attorney’s authority under an EPA.  

 

Several jurisdictions have included a provision in their powers of attorney legislation that 

simply provides that an EPA authorizes an attorney to do anything on behalf of the donor 

that the donor may lawfully do, subject to the Act and any terms in the EPA.324 Nunavut’s 

Powers of Attorney Act states that an EPA allows the attorney to do anything on behalf of the 

donor that the donor could lawfully do except make or amend a will on behalf of the donor.325  

 

The legislation in Saskatchewan provides that a donor may grant a general power of attorney 

or a limited EPA.326 The Act provides that an EPA “may give an attorney specific authority 

                                                                                                                                                                             
'where the competency to do the act arises by virtue of the holding of some public 

office or by virtue of some power, authority, or duty of a personal nature and requiring 

skill or discretion for its exercise … ' 

and then the paragraph goes on with an example which is not material. 

It appears from that passage that a party cannot do by an attorney some act the competency to 

do which arises by virtue of some duty of a personal nature requiring skill or discretion for its 

exercise. 

It might be thought that the obligation to swear a verifying affidavit which requires the 

deposing party to apply his mind to matters which are or should be within his own knowledge 

(and, amongst other things, to make the very important statement on oath that there are not 

and have not been in his possession, custody or power any documents relevant to the action 

apart from those which are disclosed) is a clear example of a duty of a personal nature 

requiring skill or discretion for its exercise. 

 

322 Watts & Reynolds, supra note 2 at para 5-001. 

323 Powers of Attorney Act, supra note 13, s 3. 

324 Power of Attorney Act (BC), supra note 32, s 13(b); Powers of Attorney Act (AB), supra note 96, s 

7(a); Enduring Power of Attorney Act (YK), supra note 97, s 8(a); Powers of Attorney Act (NWT), 

supra note 114, s 14(1); Powers of Attorney Act (Nu), supra note 117, s 13(2)(a); Powers of Attorney 

Act (PEI), supra note 122, s 2. 

325 Powers of Attorney Act (Nu), supra note 117, s 13(2); Ontario’s Substitute Decisions Act contains a 

similar provision: supra note 28, s 7(2). 

326 The Powers of Attorney Act, 2002, supra note 28, s 14(2). 
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respecting certain property or financial matters,”327 and the standard form EPA included in 

the Act expressly provides a check-off option for the donor to grant either a general EPA or a 

limited EPA. A short explanation of each concept is provided.328   

 

Raising awareness of the possibility of a donor being able to grant a limited EPA may help to 

stem misuse, provided the donor carefully considers the significance of the limits he or she 

may wish to impose. In particular, there is a risk that a guardianship order may be required 

to deal with an asset or transaction which the donor has excluded from the attorney’s 

authority. For this reason, as we recommend above, donors who wish to make a limited EPA 

may be encouraged, in public legal education materials and by counsel, to make a general 

EPA at the same time, and either make it contingent on the donor’s incapacity or arrange for 

it to be held until it is needed.  

 

Recommendation: 

 

The Act should expressly provide that a donor may make a general or limited EPA.  

 

 

7.3.1 Gifts 

 

As a fiduciary, an attorney must deal with the donor’s property only for the benefit of the 

donor, at the donor’s direction. An attorney may act for the benefit of the attorney or third 

party only with the informed consent of the donor.329 This includes ensuring that the donor 

has the capacity to understand that the attorney is benefiting herself and/or a third party.330 

An attorney must not receive a gift, or make a gift to a third party of the donor’s property 

unless there is clear proof of the intent of the donor to make the gift.331  

 

Nova Scotia’s Act does not change the rule against gifting. Some provinces, however, have 

modified the rule by legislation. 

 

British Columbia’s Power of Attorney Act, for example, provides that absent any express 

direction to the contrary in the EPA, the attorney may make gifts or loans, or charitable gifts, 

to third parties (not to the attorney) if the following conditions are met: 

                                                        
327 The Powers of Attorney Act, 2002, supra note 28, s 14(2)(a). 

328 The Powers of Attorney Regulations, supra note 191, Form B. 

329 Watts & Reynolds, supra note 2 at para 6-038. 

330 See BFH v DDH, 2010 NSSC 340, 295 NSR (2d) 365. 

331 Ibid at para 28.  
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(a) the adult will have sufficient property remaining to meet the personal care 

and health care needs of the adult and the adult's dependants, and to satisfy the 

adult's other legal obligations, if any, 

(b) the adult, when capable, made gifts or loans, or charitable gifts, of that 

nature, and 

(c) the total value of all gifts, loans and charitable gifts in a year is equal to or 

less than a prescribed value.332 

This provision allows the attorney to continue making gifts that the donor made in the past, 

without necessarily having to obtain the express consent of the donor for any particular gift.  

 

Saskatchewan’s The Powers of Attorney Act, 2002 includes a similar provision.333 

 

Ontario’s Substitute Decision Act provides that where a donor has become incapable, the 

attorney may make gifts or loans to the donor’s friends and relatives, and charitable gifts.334 

The donor’s needs, the needs of his or her dependents, and other legal obligations, have 

priority. Gifts or loans to friends and family may only be made if there is reason to believe 

that the donor would have made them herself, if capable. Charitable gifts must be specifically 

authorized in the EPA, or be similar to gifts the donor made while capable. A donor, even 

while incapable, may object to any gift. The total value of charitable gifts may not exceed 

twenty percent of the annual income of the donor’s property.335 

 

In its 1999 Report this Commission recommended against modifying the common law rule 

that a donor’s intent must be clearly indicated in order for the attorney to be authorized to 

make gifts. The Commission felt that allowing an attorney to make gifts that were not 

specifically provided for in the EPA “was problematic and provides opportunity for financial 

abuse.”336 The Commission recommended instead that the legislation simply stipulate that a 

donor may authorize third party payments including charitable and seasonal gifts, thereby 

highlighting and clarifying for donors that if they intend the attorney to make gifts they must 

specifically provide for that in the EPA.  

 

                                                        
332Power of Attorney Act, supra note 32, s 20(1). Pursuant to the Power of Attorney Regulation, BC 

Reg 20/2011, s 3, the prescribed value must not be more than the lesser of 10% of the adult’s taxable 

income for the previous year and $5000. 

333 The Powers of Attorney Act, 2002, supra note 28, s 16.1. The prescribed amount is $1000 in a year: 

The Powers of Attorney Regulations, supra note 191, s 3.2(1). 

334 Substitute Decisions Act, supra note 28, s 37(3), s 38(1). 

335 Ibid, s 37(4), s 38(1). 

336 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 30. 
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We continue to be of the view gifting should only be allowed if it is specifically provided for in 

the EPA, or the donor him or herself, while capacitated, directs a gift to be made.  

 

Where gifting as authorized by the EPA conflicts with the attorney’s duty to act in the best 

financial interests of an incapacitated donor, however, it should be discontinued. This 

situation may occur, for example, where a donor has provided for charitable gifts on a yearly 

basis, and the donor’s estate begins to experience financial difficulty such that the donor’s 

personal care may be compromised. 

 

Recommendations: 

 

The Act should provide that, except as otherwise expressly provided in an EPA or as 
directed by the donor, an attorney may not make a gift from the donor’s estate. 

 

The Act should provide that notwithstanding any authority in the EPA, an attorney 

may not make a gift where it would compromise the estate’s ability to provide for the 

donor’s needs. 

 

 

7.3.2 Authority to Support Donor’s Dependants 

 

Related to the question of gifting is whether the Act should permit the attorney to provide for 

the maintenance and support of the donor’s dependants, and on what terms.337 Alberta,338 

Saskatchewan,339 Nunavut,340 the Northwest Territories341 and the Yukon342 all provide in 

their respective powers of attorney legislation that an attorney has the authority to provide 

for the “maintenance, education, benefit and advancement” of the donor’s spouse and 

dependent children. The legislation in Manitoba provides that: 

 

An attorney may, subject to the provisions of the enduring power of attorney, 

exercise the power to dispose of the donor's estate in order to satisfy a legal 

                                                        
337 This includes children as well as spouses, registered domestic partners and common law partners. 

338 Powers of Attorney Act, supra note 96, s 7(b). 

 
339 The Powers of Attorney Act, 2002, supra note 28, s 16(1)(a). Saskatchewan’s provision does not 

include the term “advancement” but simply provides for the “maintenance, education and benefit” of 

the donor’s dependents. 

 
340 Powers of Attorney Act, supra note 117, s 13(2)(b). 

 
341 Powers of Attorney Act, supra note 114, s 14(1)(b). 

 
342 Enduring Power of Attorney Act, supra note 97, s 8(b). 
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obligation of the donor to maintain and support another person, which may 

include the attorney.343 

 

British Columbia’s McClean Report noted that the Manitoba provision confines the 

attorney’s ability to benefit the donor’s dependants to what the donor is legally obliged to do, 

while the Alberta provision, for example, is more liberal without over-extending the 

attorney’s authority.344 

 

The United States Uniform Power of Attorney Act provides that, if a power of attorney 

includes general language with respect to personal and family maintenance, the agent is 

authorized to, among other things, “perform the acts necessary to maintain the customary 

standard of living” of the principal and the principal’s dependants.345 

 

The McClean Report commented that any provision addressing support for dependents must 

incorporate two features: the authority to benefit must be subject to the obligation of the 

attorney to first provide for the donor and it must allow the attorney to benefit herself if she 

is a dependant.346   

 

We recognize the importance of providing for the maintenance of the donor’s dependants and 

for providing for a flexible enough provision that allows the attorney to maintain the donor’s 

dependants at a reasonable standard of living. On the other hand, any default dependant 

maintenance provision in the legislation must be properly circumscribed so as not to 

facilitate abuse or misuse of the donor’s property. In our view, a provision that, subject to any 

terms of the EPA, an attorney may provide for the reasonable maintenance, support and 

education347 of the donor’s dependants, including the attorney, to the extent necessary to 

                                                        
343 The Powers of Attorney Act (MB), supra note 70, s 23. 

344 McClean Report, supra note 278 at 66. Alberta’s Powers of Attorney Act, supra note 96, s 7(b) 

provides that the attorney may exercise his or her authority for the “maintenance, education, benefit 

and advancement” of the donor’s dependents. 

345 UPOAA, supra note 57, s 213(a)(1). See also Substitute Decisions Act (ON), supra note 28: a 

guardian for property must make expenditures that are “reasonably necessary for the support, 

education and care of the person’s dependants” (s 37(1)), taking into account “the accustomed 

standard of living of the incapable person and his or her dependants” (s 37(2)). The same duty applies 

to an attorney, if the donor is incapable of managing property: s 38(1). 

346 McClean Report, supra note 278 at 67. 

 
347 The terminology of “maintenance and support” is consistent with other legislation in Nova Scotia. 

Section 3(1) of the Testator’s Family Maintenance Act, RSNS 1989, c 465 provides for an examination 

of whether “proper maintenance and support” has been provided to the testator’s family. As such, a 

body of case law has developed in Nova Scotia around the terms “maintenance and support”. The 

Incompetent Persons Act, supra note 99, s 11(1) provides for the “comfortable and suitable 

maintenance of the incompetent person and that of the family of the incompetent person”. The Trustee 

Act, s 30(1), refers to “maintenance, education and benefit” with respect to infants. 
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maintain their customary standard of living, is capable of balancing the necessary constraint 

and flexibility. 

 

We agree with the McClean Report that there must be some stipulation that the power to 

benefit others should be subject to the primary obligation of the attorney to provide for the 

donor. We also agree that if the attorney is the donor’s dependant, she should likewise be 

able to reasonably maintain and support herself. 

 

 

Recommendations: 

 

The Act should permit the attorney, subject to any direction in the EPA, to provide 

for the reasonable maintenance, support and education of the donor’s spouse, 

registered domestic partner or common law partner, and/or dependent children, 

to the extent necessary to maintain their customary standard of living.  

 

An attorney who is the donor’s spouse, registered domestic partner or common 

law partner should be permitted to provide reasonable maintenance and support 

for herself.  

 

The power to benefit others should be subject to the primary obligation of the 

attorney to provide for the donor. 

 

 

 

7.3.3 Changing or Carrying Forward a Beneficiary Designation 

 

As discussed, an attorney cannot make, change or revoke a will on behalf of a donor. We do 

not propose to modify the common law rule against making a testamentary disposition via an 

EPA. Some case law has interpreted the common law restriction to include other acts such as 

changing a beneficiary designation on a pension plan, RSP, life insurance policy, RIF, or 

similar plan.348 There may be some situations, however, where changing or carrying forward 

a beneficiary designation is in accordance with the wishes or best interests of the donor and 

therefore, it may be beneficial to allow the attorney to do so in these limited circumstances.  

 

British Columbia’s Power of Attorney Act provides for an authority along these lines. An 

attorney may change a beneficiary designation in an instrument other than a will, if the court 

authorizes the designation.349 Further, the British Columbia Act allows an attorney to 

designate a beneficiary if the designation is made in an instrument that is, “renewing, 

                                                        
348 See Desharnais v Toronto Dominion Bank, 2001 BCSC 1695, 42 ETR (2d) 192 at paras 39-40.  

349 Power of Attorney Act, supra note 32, s 20(5)(a). 
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replacing or converting a similar instrument made by the adult, while capable, and the new 

designated beneficiary is the same beneficiary that was designated in a similar 

instrument,”350 or, if the instrument is a new investment, “the newly designated beneficiary is 

the adult’s estate.”351 For example, the attorney may convert an RSP to a RIF or transfer it to 

another financial institution, but the designated beneficiary must be the same.  

 

The Ontario Bar Association (the “OBA”) recently urged the Ontario government to make a 

similar change to the Ontario Substitute Decisions Act.352 The OBA observed that the 

prohibition on changing a beneficiary designation may lead to considerable hardship to a 

donor’s estate - for example, in the context of a divorce. While a divorce will automatically 

revoke a donor’s will,353 it will not alter beneficiary designations. As the OBA commented, if 

the donor is incapable, “the former spouse will continue to benefit simply as a result of the 

individual’s resulting incapacity and the inability of the attorney or guardian to change or 

revoke the beneficiary designation”.354 The OBA recommended that in this situation an 

attorney should be allowed to apply for direction from the court, “so that a change can be 

made in the appropriate circumstances”.355 As well, the OBA noted that an attorney may need 

to transfer an RRSP, RRIF or tax free savings account to a new financial institution, or 

convert an RRSP to a RRIF or annuity when the incapable adult reaches the age of 71 - in 

both cases the attorney should be permitted to do so if the beneficiary is the same as that 

designated in the original instrument. 

 

We recognize that allowing changes to beneficiary designations interferes with the donor’s 

estate plan, and to this extent is counter to the principle of donor autonomy. But the 

provisions adopted and recommended elsewhere permit only changes to benefit the donor, in 

clearly delimited circumstances where the risk of abuse is minimal. Elsewhere in this Report, 

we recommend allowing the Court to vary an EPA where it is in the best interests of the 

donor to do so - for example, where a direction to make a charitable gift is depleting the 

donor’s estate.  

                                                        
350 Ibid, s 20(5)(b)(i) 

351 Ibid, 20(5)(b)(ii). 

352 Ontario Bar Association, Trusts and Estates Section, Managing the Beneficiary Designations of 

Incapable Persons (July 2013) at 5, online: Ontario Bar Association <http://www.oba.org/CMSPages

/GetFile.aspx?guid=a268116c-a20f-4d7b-99b6-9b3c0a4af9ab>; Michael McKiernan, “Focus: Lawyers 

Seeking Changes to Substitute Decisions Act”, online: (21 October 2013) Law Times News 

<http://www.lawtimesnews.com/201310213531/focus-on/focus-lawyers-seeking-changes-to-

substitute-decisions-act>. 

353 In Nova Scotia, pursuant to the Wills Act, RSNS 1989, c 505, s 19A, divorce will serve to revoke a 

will unless the will, or a separation agreement or marriage contract provides otherwise. 

354 OBA, supra note 352 at 5. 

355 Ibid. 

http://www.oba.org/CMSPages/GetFile.aspx?guid=a268116c-a20f-4d7b-99b6-9b3c0a4af9ab
http://www.oba.org/CMSPages/GetFile.aspx?guid=a268116c-a20f-4d7b-99b6-9b3c0a4af9ab
http://www.lawtimesnews.com/201310213531/focus-on/focus-lawyers-seeking-changes-to-substitute-decisions-act
http://www.lawtimesnews.com/201310213531/focus-on/focus-lawyers-seeking-changes-to-substitute-decisions-act
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We agree that the British Columbia provisions permit changes in the donor’s estate plan 

within sufficiently narrow constraints to prevent misuse, and to be of benefit to the donor in a 

situation where such a change is warranted. Critically, these provisions do not modify the 

attorney’s basic duties to act in the best interests of the donor - any change must be 

consistent with the attorney’s underlying obligations. 

 

Recommendations: 

 

The Act should provide that, except as otherwise expressly provided in an EPA, an 
attorney may change a beneficiary designation in an instrument other than a will if 
authorized by the Court.  

 

The Act should provide that, except as otherwise expressly provided in an EPA, an 
attorney may create a new beneficiary designation in an instrument other than a will 
if the designation is made in an instrument that is renewing, replacing or converting 
a similar instrument made by the donor while capable, and the new beneficiary is 
the same as the prior beneficiary, or, in a new instrument, the newly designated 
beneficiary is the adult’s estate. 
 

 

 

7.3.4 Borrowing 

 

We have heard concerns that financial abuse can occur by use of an EPA to borrow money in 

the name of the donor.356 It was suggested that the Act should regulate borrowing by 

attorneys, including by prohibiting borrowing unless the EPA expressly provides for it.  

 

Of course, a power of attorney which does not provide for a power to borrow will not permit 

the attorney to do so - there is no reason for the Act to limit the attorney’s authority in that 

case. The issue is whether a general power of attorney which does not specifically enumerate 

borrowing as among the attorney’s powers, but which conveys broad authority to deal with 

the donor’s property and affairs, without limit - and which therefore authorizes the attorney 

to borrow - should be subject to further limits imposed by the Act.  

 

We do not agree that the Act should regulate borrowing by attorneys. A general EPA is meant 

to provide the widest possible authority for the attorney to manage the property and affairs of 

the donor. The attorney is bound to made decisions in the best interests of the donor. The 

donor is counting on the attorney to exercise her judgment to decide if and when certain 

assets may need to be converted, or when to borrow against those assets. If the donor has 

specific concerns these should be addressed in the enduring power attorney document. We 

                                                        
356 Cunningham, supra note 42 at 13. 
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are not aware of any jurisdiction which has limited the borrowing power of an attorney, 

where the power of attorney provides for it. 

 

We do agree that borrowing in the name of the donor is one means by which an attorney can 

financially exploit the donor. Public education materials should make it clear that a broadly-

worded general EPA will authorize the attorney to borrow in the name of the donor, and that 

donors may limit the attorney’s borrowing power in an EPA. As we recommend above the 

standard form EPA should include the power to borrow among the other powers which the 

donor may check off, if he or she is making a limited EPA. 

 

7.3.5 Affidavit of Status 

 

As indicated above, an attorney may not make an affidavit on behalf of the donor. As held in 

Clauss v Pir: 

 

It might be thought that the obligation to swear a verifying affidavit which 

requires the deposing party to apply his mind to matters which are or should be 

within his own knowledge (and, amongst other things, to make the very 

important statement on oath that there are not and have not been in his 

possession, custody or power any documents relevant to the action apart from 

those which are disclosed) is a clear example of a duty of a personal nature 

requiring skill or discretion for its exercise. 357 

 

As we heard in response to our Discussion Paper, the issue presents particular difficulty in 

the context of real estate conveyancing. The Matrimonial Property Act practically requires 

an affidavit of status by the grantor in any disposition or encumbrance of property:  

 

 An affidavit of the person making a disposition or encumbrance verifying that 

(a) the person is not a spouse at the time of making the disposition or 
encumbrance; 

(b) the property disposed of or encumbered has never been occupied by 
the person and the persons spouse as their matrimonial home; or 

(c) the spouse of that person has released all rights to the matrimonial 
home by a separation agreement, marriage contract or designation made 
pursuant to this Act, 

is, unless the property is designated or the person to whom the disposition or 
encumbrance is made had notice to the contrary, deemed to be sufficient proof that 
the property is not a matrimonial home.358  

 

                                                        
357 Clauss v Pir, supra note 129, at 271-272. 

358 Matrimonial Property Act, RSNS 1989, c 275, s 8(3). 
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The attorney who wishes to convey real property belonging to the donor cannot swear such 

an affidavit in the donor’s name. But only if the person making the disposition or 

encumbrance (the donor) swears the affidavit will it be deemed to be sufficient proof that the 

property is not a matrimonial home.  

 
There is apparently no generally accepted practice among the Nova Scotia real estate bar to 

deal with the issue.359 In lieu of the affidavit under section 8(3) of the Matrimonial Property 

Act, an attorney may make an affidavit in her own name, to the best of the attorney’s 

information and belief. It would be up to the purchaser to decide whether to accept it, since it 

would not be deemed to be sufficient proof of the home’s matrimonial property status. And, 

the attorney cannot testify with certainty as to the donor’s spousal status. As one example, a 

trust company may act for a donor who separated from a spouse decades before but never 

obtained a divorce. This in mind the affidavit might include testimony as to the attorney’s 

due diligence (checking marriage records, etc.).  

 
Legislation in other provinces provides that a personal representative may make a statement 

as to the marital status of the donor where the donor wishes to dispose of property. The 

Family Law Act360 in Ontario, for example, requires a “statement” (not an affidavit) attesting 

to similar facts as those in section 8(3) of Nova Scotia’s Matrimonial Property Act. However, 

the Ontario provision specifically addresses an attorney’s ability to make such a statement: 

 
(3) For the purpose of subsection (2), a statement by the person making the 
disposition or encumbrance, 

(a) verifying that he or she is not, or was not, a spouse at the time of the 
disposition or encumbrance; 

(b) verifying that the person is a spouse who is not separated from his or her 
spouse and that the property is not ordinarily occupied by the spouses as 
their family residence; 

(c) verifying that the person is a spouse who is separated from his or her 
spouse and that the property was not ordinarily occupied by the spouses, 
at the time of their separation, as their family residence; 

(d) where the property is not designated by both spouses as a matrimonial 
home, verifying that a designation of another property as a matrimonial 
home, made by both spouses, is registered and not cancelled; or 

                                                        
359 C W MacIntosh, QC, Nova Scotia Real Property Practice Manual (Markham, ON: LexisNexis 

Canada, 1988) (loose-leaf issue 85, January 2015) ch 5 at 58: “When acting under a power of attorney, 

some solicitors proceed to execute the affidavit of marital status. This does not appear to comply with 

the precise requirements of the section. Others obtain an affidavit of status and append it to their 

power of attorney. This may be dated days or months prior to the closing. Because it is made before the 

deed or mortgage, such an affidavit cannot comply with the requirement that it state that ‘the person is 

not a spouse at the time of making the disposition of encumbrance.’” 

360 RSO 1990, c F.3, s 21 (4). 
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(e) verifying that the other spouse has released all rights under this Part by a 
separation agreement, 

shall, unless the person to whom the disposition or encumbrance is made had 
notice to the contrary, be deemed to be sufficient proof that the property is not a 
matrimonial home. 

 
(4) The statement shall be deemed to be sufficient proof that the property is not 
a matrimonial home if it is made by the attorney of the person making the 
disposition or encumbrance, on the basis of the attorney’s personal 
knowledge.361 

 
The purchaser may rely on the statement, in other words, regardless of the accuracy of the 

attorney’s personal knowledge. 

 

This certainly eases the affidavit problem, but we are concerned that such a provision may 

reduce protections currently afforded to spouses under matrimonial property law. As well, 

the attorney may be exposed to liability for a misrepresentation that deprives a spouse of her 

rights.  

 

The Commission is in the midst of a separate project considering reform of the Nova Scotia 

Matrimonial Property Act. We have concluded that it will be better to address an attorney’s 

authority to make an affidavit of status for purpose of real estate conveyancing in the context 

of that project, where the interests of the spouse can be fully appreciated. 

 

7.3.6 Compensation for the Attorney’s Time and Effort 

 

At common law, an agent is not to profit from the duties conferred on her by the donor. 

Rather, the agent should be “remunerated by commission in respect of the services he has 

rendered.”362  This obligation to pay on behalf of the principal may either be expressed in the 

contract between agent and principal, or implied by the relationship.363 However, an attorney 

is not automatically entitled to compensation for his or her services unless the EPA 

specifically provides, or as provided by statute.364 Nova Scotia’s Act does not modify the 

common law position, but provides that the court may, for cause, “allow or disallow all or any 

                                                        
361 Ibid, ss 21(3), 21(4). 

362 Watts & Reynolds, supra note 2 at para 1-015. 

363 Fridman, supra note 5 at 189. 

364 David A Howlett, Estate Matters in Atlantic Canada (Toronto: Carswell, 1999) at 404; Richard 

Niedermayer, “Enduring Powers of Attorney – The Duty to Account and An Attorney’s Right to 

Compensation” (presented to CBA-NS Wills, Estates and Trusts Mid-Winter Meeting, January 2013) 

online: <http://www.stewartmckelvey.com/site/media/stewartmckelvey/RSN_Enduring_PoA_Paper

_-_updated_2012.pdf> at 7. 

http://www.stewartmckelvey.com/site/media/stewartmckelvey/RSN_Enduring_PoA_Paper_-_updated_2012.pdf
http://www.stewartmckelvey.com/site/media/stewartmckelvey/RSN_Enduring_PoA_Paper_-_updated_2012.pdf


F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

137 
 

part of the remuneration claimed by the attorney.”365 If an EPA does not provide for 

remuneration for the attorney and the donor does not have capacity to grant it, the attorney 

may apply to court for an order. An attorney may have a claim in quantum meruit for time 

and effort spent in the conduct of his appointment.366   

 

By comparison, Nova Scotia’s Trustee Act367 provides for the “fair and reasonable” 

remuneration of trustees for their “care, pains and trouble, and their time expended in and 

about the estate”.368 Similarly, executors and administrators of a deceased person’s estate 

may be allowed a commission up to 5% of the estate.369 

 

There are reasons to provide a clear mechanism for authorizing and calculating 

compensation for attorneys, to ensure that there is an available pool of attorneys that will be 

willing to act if the donor loses capacity. The role of attorney can be time consuming and 

clearly to the benefit of the donor. The attorney is liable for the proper management of the 

property entrusted to him or her. Therefore, some argue that the attorney should receive 

reasonable remuneration as a matter of course, particularly in the case of a general EPA.370 

As the WCLRA noted, “An attorney who cannot claim remuneration or expenses may not 

agree to act in the first place or may resign after commencing to act, which is an especially 

undesirable outcome if the donor is incompetent.”371  

 

As it stands now, an attorney acting pursuant to an EPA that does not provide for 

compensation has to make an application to court for compensation on a quantum meruit 

basis. Providing for compensation by default would remove the necessity for a court 

application. The attorney would remain liable to keep records and to account for any 

compensation, as we address in the next chapter. 

 

Saskatchewan’s The Powers of Attorney Regulations provide that, where an EPA does not 

provide for attorney fees and no court order for fees has been made, an attorney may claim 

remuneration amounting to 2.5% of the property received, and 2.5% of the property paid out 

by the attorney on behalf of the donor each month.372 

                                                        
365 Powers of Attorney Act, supra note 13, s 5(1)(d). 

366 Watts & Reynolds, supra note 2 at para 7-003; Niedermayer, supra note 364 at 8. 

367 RSNS 1989, c 479. 

368 Ibid, s 62(1).  

369 Probate Act, SNS 2000, c 31, s 76. 

370 Niedermayer, supra note 364 at 8. 

371 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 39. 

372 The Powers of Attorney Regulations, supra note 191, s 3.1(1). 
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Ontario’s Substitute Decisions Act provides that an attorney is presumptively entitled to 3% 

of capital and income receipts and disbursements, plus three-fifths of 1 per cent on the 

annual average value of the assets.373 This is subject to the terms of the EPA374 or a court 

order varying the amount.375 

 

In contrast, the WCLRA cautioned that, “It is crucial that any mechanism for remuneration 

must be under the strict control of the donor.”376 The WCLRA recommended a statutory 

provision that an attorney is not entitled to remuneration unless the EPA “both expressly 

authorizes remuneration and states the basis for it.”377 British Columbia’s Power of Attorney 

Act provides that the attorney must not receive compensation unless the EPA expressly 

provides for it, and sets the amount or rate. Similarly, Nova Scotia’s Personal Directives Act 

provides that “a delegate is not entitled to receive any remuneration for exercising any 

authority under a personal directive unless the personal directive so provides”.378 

 

In provinces other than British Columbia, Saskatchewan and Ontario, compensation is 

available only pursuant to the terms of the EPA, or by court order, as in Nova Scotia. 

 

In our Discussion Paper we proposed that compensation should be presumptively available 

for the attorney without an application to court, on the same basis as under the Nova Scotia 

Trustee Act. Section 62 of the Trustee Act provides the following with respect to trustee and 

guardian remuneration: 

 
(1) Trustees or guardians shall be entitled to such fair and reasonable 

remuneration for their care, pains and trouble, and their time expended in and 

about the estate, and in such proportions where there is more than one trustee, 

as is determined by the Court or judge, or by any local judge of the Court or 

referee to whom the matter is referred. 

(2) A judge may, on application to him for the purpose, settle the amount and 

apportionment of such remuneration, although the estate is not before the 

Court in any action or proceeding. 

                                                        
373 Substitute Decisions Act, supra note 28, s 40(1); O Reg 26/95, s 1. 

374 Substitute Decisions Act, supra note 28, s 40(4). 

375 Sworik v Ware, [2005] 18 ETR (3d) 132, 141 ACWS (3d) 871 (OSC). 

376 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 39. 

377 Ibid. 

378 Personal Directives Act, supra note 1, s 8. 
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(3) Nothing in this Section shall apply to any case in which the rate of 

remuneration is fixed by the instrument creating the trust.379 

 

The former Practice Memorandum #11, under the Civil Procedure Rules 1972, set out the 

amount of trustee and guardian compensation that a trustee or guardian would be allowed on 

application:  

 

1. (a) As a rule of general application which will be followed in most cases, the 

annual  remuneration of trustees and guardians is fixed at:  

(i) five per cent (5%) of the gross income coming into the hands of the 

trustee or guardian; and  

(ii) two-fifths (2/5) of one per cent (1%) of capital.  

(b) Notwithstanding clause (1), the minimum annual remuneration is one 

hundred dollars ($100). 

 

Response to the proposal was mixed. Some argued that the role of an attorney is foremost a 

helping one, which should not be generally thought of as a remunerated position. Others 

commented that the role is more or less like that of a trustee or executor, and should be 

similarly compensated.  

 

It was also pointed out that unlike an executor an attorney may have care of only some of the 

donor’s estate, or may be assisting simply with paying bills. To that extent the attorney will be 

overcompensated if the formula depends on a proportion of the donor’s entire estate. 

 

We agree that the role of the attorney is similar to that of a trustee or personal representative, 

and should be compensated. It is for many attorneys a time consuming and onerous 

undertaking. To some extent the new duties we recommend in this report (e.g., accounting 

requirements) will increase that burden. As well, attorneys are personally liable for the 

careful management of the donor’s property. Compensation will help to ensure that attorneys 

will agree to act, rather than resign and leave the donor with no option but guardianship. 

 

Compensation should be calculated with reference to the income the attorney has in fact 

dealt with, and property that is actually under the attorney’s care. 

 

We are concerned that compensation taken from a donor with limited income will jeopardize 

the estate’s ability to provide for the donor’s basic needs. For example, in the case of a donor 

on fixed government income of averaged Canada Pension Plan and Old Age Security, the 

attorney could take $55 per month from the donor’s monthly income of $1100, simply for 

assisting the donor to pay bills. If the donor has significant assets, the attorney will be 

entitled to take 2/5 of 1% of capital each year, in addition to 5% of income.  

                                                        
379 Supra note 367, s 62. 
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We would therefore include a provision that no compensation may be taken from funds 

derived from a government income maintenance program. This may leave some donors 

whose entire income is made up of such payments without access to an enduring power of 

attorney, if the attorney is not prepared to act without compensation. But in our view there is 

an important public policy purpose behind government income maintenance programs such 

as social assistance, the Canada Pension Plan and Old Age Security, to provide for the 

recipient’s basic needs. In our view, the Act should protect that income in any provision for 

attorney compensation. 

 

Recommendations: 

 

The Act should provide that attorneys are entitled to compensation for the exercise of 

their appointment, calculated annually on the basis of 5% of gross income coming into 

the hands of the attorney, and 2/5ths of one per cent of the property under the care of 

the attorney. 

 

The attorney’s entitlement to compensation should be subject to any direction in the 

EPA, or to the order of the court. 

 

The Act should provide that no compensation may be taken from funds derived from a 

government income maintenance program. 

 

Public education materials should draw donors’ attention to the default provision for 

compensation in the Act, and the option to provide otherwise for compensation in the 

EPA. 

 

 

7.3.7 Reimbursement of the Attorney’s Expenses 

 

Nova Scotia’s Powers of Attorney Act does not address the issue of reimbursement for 

attorney expenses. Nova Scotia’s Trustee Act, on the other hand, provides that a trustee “may 

reimburse himself, or pay or discharge out of the trust premises all expenses incurred in or 

about the execution of his trusts or powers.”380  

 

In its 2008 Report the WCLRA recommended that out-of-pocket expenses should be 

reimbursed to the attorney, and this should not be dependent upon whether or not such 

reimbursement is provided for in the EPA.381 The WCLRA recommended that the attorney 

                                                        
380 Ibid, s 29. 

381 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 39. 
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should be obliged to keep receipts for such expenses as a part of the duty to keep records.382  

British Columbia’s Power of Attorney Act provides that although the attorney is not to be 

compensated unless the EPA specifically provides for compensation, “an attorney may be 

reimbursed from the adult’s property for reasonable expenses properly incurred in acting as 

the adult’s attorney.”383 

 

The WCLRA noted that the attorney must keep records for expenses as part of his duty to 

keep records, and that the prospect for abuse is therefore slight.384 While simple, the 

provision ensures that attorneys are not prevented or discouraged from carrying out their 

duties. On the other hand, the donor may not have intended that the attorney take 

compensation for incurred expenses.  

 

We recommend that unless the EPA provides otherwise, an attorney should be able to 

reimburse him or herself for out-of-pocket expenses where these expenses are necessary to 

carry out the attorney’s duties under the EPA and the Act. The attorney will remain liable to 

keep records and to account for any reimbursement, as we address in the next section. 

 

Recommendation: 

 

The Act should provide that, subject to any direction in an EPA, an attorney may 
reimburse herself for expenses incurred as a result of the execution of her duties 
and authority under the terms of the EPA and the Act. 

 

 

7.4 Donor Rights 

 

EPAs are creatures of statute. As discussed, the common law does not allow for a power of 

attorney to endure in the event that the donor becomes mentally incapacitated. The first 

generation of power of attorney legislation allowed for the creation of EPAs that would 

endure notwithstanding the donor’s incapacity. Because of this, the Nova Scotia Act is 

focused on regulating attorney use of the EPA once the donor has lost capacity. In other 

words, the Act picks up from where the common law regulation of powers of attorney leaves 

off – at the point of the donor’s incapacity. 

 

But the use of EPAs is not confined to situations in which the donor has lost capacity. A 

donor may have legal capacity, yet require support in order to manage her property and 

affairs. The Act does not specify the rights of donors who may still be said to have capacity to 

some degree. There are many donors with capacity who have granted non-contingent EPAs 

                                                        
382 Ibid. 

383 Power of Attorney Act, supra note 32, s 24(2). 

384 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 39. 
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and who have attorneys acting for them. Yet, the Act does not specify, among other things, 

that a donor may continue to act while the EPA is in effect, that the donor may revoke the 

EPA at any time, and that the attorney must follow the directions of a donor. Neither does it 

expressly provide for the court to hear a donor application for relief in respect of the 

attorney’s conduct, other than an application for accounting. 

 

The following section will consider the benefits of providing greater guidance to donors on 

their continuing rights, despite having made an EPA. 

 

7.4.1 Acting while EPA in effect 

 

Some donors may be confused about whether or not they may act after they have signed an 

EPA, thinking that they have handed over all decision-making authority. As well, third 

parties dealing with attorneys and donors may similarly be unaware that the donor may act 

while there is an EPA in effect.385 British Columbia’s Power of Attorney Act therefore makes 

it clear that, “A capable adult may do anything that the adult has authorized an attorney to 

do, regardless of whether the enduring power of attorney is in effect.”386  

 

Providing such guidance to donors may be an important way to clarify for donors and third 

parties that the donor may continue to make decisions even after an EPA takes effect, and to 

ensure that attorneys and third parties respect those decisions. Not only does this respect 

donor autonomy, but it may also help to prevent misuse of the power of attorney as the donor 

is encouraged to remain engaged in the administration of his or her affairs. This may in turn 

encourage the attorney to consult with the donor on matters affecting the donor’s estate. 

 

The attorney should be made aware, however, that if a donor directs him or her to act against 

the attorney’s fiduciary duties – such as the duty not to self deal or co-mingle – and the 

attorney acts upon this instruction, the attorney must be assured of the donor’s capacity to 

give such instruction. As was confirmed in the case of B.F.H. v. D.D.H.387 the attorney who 

makes a gift to himself on the direction of the donor where there is no such provision in the 

EPA must be prepared to present clear and cogent evidence that the donor had the capacity 

to so instruct.388 

                                                        
385 Wahl, supra note 135 at 1 

386 Power of Attorney Act, supra note 32, s 27(1). 

 
387 Supra note 330. 

 
388 Ibid at paras 28-29. At para 30 LeBlanc J commented: 

Johnstone was followed in McFaull v Kidd (2007), 305 Sask.R. 296, 2007 CarswellSask 

713, 2007 SKQB 402 (Sask. Q.B.) and Kibsey Estate v Stutsky (1990), 63 Man. R. (2d) 

34, 1990 CarswellMan 193 (Man. C.A.). In Kibsey the court repeated the principle that 

"the onus of proof is upon the defendant to prove a valid gift inter vivos ... as to the 

standard of proof necessary to prove the gifts ... it must be such as to leave no 

http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23SASKR%23decisiondate%252007%25sel2%25305%25year%252007%25page%25296%25sel1%252007%25vol%25305%25&risb=21_T16280793269&bct=A&service=citation&A=0.17615243673153136
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23SKQB%23onum%25402%25decisiondate%252007%25year%252007%25sel1%252007%25&risb=21_T16280793269&bct=A&service=citation&A=0.5473549703702955
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23MANR2%23decisiondate%251990%25sel2%2563%25year%251990%25page%2534%25sel1%251990%25vol%2563%25&risb=21_T16280793269&bct=A&service=citation&A=0.7028368970755523
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23MANR2%23decisiondate%251990%25sel2%2563%25year%251990%25page%2534%25sel1%251990%25vol%2563%25&risb=21_T16280793269&bct=A&service=citation&A=0.7028368970755523
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Recommendation: 

 

 The Act should provide that a donor may act, provided he or she is capable, while a 
non-contingent EPA is in effect. 

 

 

7.4.2 Revocation 

 

At common law, a donor can revoke an EPA as long as he has capacity. An attorney who 

wishes to challenge the revocation on the basis that the donor did not have capacity to revoke 

will have to bring the matter before the court. The basis of capacity to revoke an EPA is the 

same as the capacity to execute an EPA – that is, the donor must be able to understand and 

appreciate the nature and effect of the revocation. 

 

To ensure that donors are aware of their power to revoke an EPA, it may be useful to specify 

that as among the donor rights set out in the Act.389  

 

All provinces and territories in Canada except for Nova Scotia and Manitoba expressly 

provide that a donor who is not mentally incapacitated may revoke an EPA.390 Ontario has 

expressly codified the capacity to revoke in its power of attorney legislation. Section 8(2) of 

the Substitute Decisions Act provides that, “a person is capable of revoking a continuing 

power of attorney if he or she is capable of giving one.”391 

 

We prefer the negative formulation of the capacity to revoke: that a donor may revoke an EPA 

unless he or she is incapable of understanding and appreciating the nature and effect of the 

revocation. The language more clearly preserves the presumption of capacity, and puts the 

burden of proving incapacity on the person challenging the revocation.  

                                                                                                                                                                             
reasonable room for doubt as to the donor's intentions. If it falls short of going that far, 

then the contention of a gift fails" (paras 9-10). 

389 Yukon provides explanatory notes that expressly state that a donor may cancel the EPA at any time 

as long as he or she has capacity: Enduring Power of Attorney Act, supra note 97. 

390 Powers of Attorney Act (AB), supra note 96, s 13(1)(a); Power of Attorney Act (BC), supra note 32, 
s 28(1); The Powers of Attorney Act, 2002 (SK), supra note 28, s 19(1)(b); Enduring Power of 
Attorney Act (YK), supra note 97, s 14(1)(a); Powers of Attorney Act (NWT), supra note 114, s 16(1); 
Powers of Attorney Act (Nu), supra note 117, s 16(2); Substitute Decisions Act (ON), supra note 28, s 
12(1)(e); Civil Code of Quebec, SQ 1991, c 64, art 2172; Property Act (NB), supra note 29, s 58.2(2); 
Powers of Attorney Act (PEI), supra note 122, s 7; Enduring Powers of Attorney Act (NL), supra note 
178, s 11(1). 

391 Substitute Decisions Act (ON), supra note 28, s 8(2). 
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Recommendation: 

 
The Act should provide that a donor may revoke an EPA unless he or she is 
incapable of understanding and appreciating the nature and effect of the revocation. 

 

 

7.4.3 Requiring the Attorney to Account 

 

An attorney is under a duty to “keep an accurate account of all transactions entered into on 

his principal’s behalf and he must be ready at all time to produce it to his principal.”392  

 

We address the content of the duty to account and keep records in the next section, but at this 

point we observe that expressly providing for the duty to account to the donor is an 

important way to encourage donors’ awareness that attorneys remain responsible to them. 

Nova Scotia’s Act currently provides at section 5(5) that nothing in the Act prevents the 

donor from making an application for an accounting from the attorney if she has the legal 

capacity to do so, but the Act may more clearly confirm the attorney’s basic duty to account to 

the donor upon reasonable demand, regardless of whether the donor is entitled make an 

application to court. 

 

Recommendation: 

 

The Act should provide that the donor may require that the attorney account to the 

donor for all transactions undertaken on the donor’s behalf. 

  

                                                        
392 Watts & Reynolds, supra note 2 at para 6-092. 
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8 .  DUT IES  OF  THE  ATTORN EY   
 

8.1 Attorney Duties 

 

Because of the nature of the donor-attorney relationship, the attorney owes the donor a series 

of obligations known as fiduciary duties.393 Fiduciary duties are legal constraints on the way 

that someone in a position of trust, who has power over another person, or another person’s 

property, may exercise that power.394 Fiduciary duties ensure that an attorney, in exercising a 

power of attorney, is restrained from abusing it. 

 

Foremost among the fiduciary duties of an attorney is the duty of loyalty. The duty of loyalty 

is a multidimensional set of obligations. It includes the obligation to act according to the 

donor’s directions395, to avoid conflicts of interest and to act in good faith. The attorney must 

avoid making secret profits or acting for his own benefit or for the benefit of third parties 

without the informed consent of the principal.396 The attorney must also refrain from 

delegating her authority, co-mingling her property with that of the donor, and she must 

account to the donor.397 We specifically address the duty to account below in section 10: 

Registration, Monitoring and Accounting. 

 

The attorney also owes a duty to act in the best interests of the donor, where the attorney has 

discretion to make decisions on the donor’s behalf - i.e., in the absence of instructions by the 

donor, given while capable. But the attorney is not permitted to disregard the donor’s express 

instructions on the basis of the attorney’s own view of what is in the donor’s best interests.  

 

Attorneys also owe donors a duty of care – whether they are paid for their services or not. The 

duty of care of a non-professional agent entails that an agent must act with the care, skill and 

                                                        
393 In the case of British Columbia (Public Guardian and Trustee of) v Egli , supra note 119, Garson J 

noted that while the agent-principal relationship is considered a “classic” fiduciary relationship, in the 

case of Burke Estate (Public Trustee of) v Burke Estate, (1994) 7 RFL (4th) 114 (Ont Ct Jus (GD)) an 

attorney-donor relationship was not automatically classified as fiduciary. While the court ultimately 

found a fiduciary relationship to exist based on the facts at hand, the court first conducted an analysis 

of the factors giving rise to a fiduciary relationship from Frame v Smith, [1987] 2 SCR 99, 42 DLR 4th 

81. Despite this, however, the common law position and indeed, the position from the case law appears 

to be that the existence of an agent-principal relationship such as that that exists in the context of 

power of attorney use – even where the donor has capacity – gives rise fiduciary duties on the part of 

the attorney. 

394 Watts & Reynolds, supra note 2 at para 6-034. 

395 Fridman, supra note 5 at 157. 

396 Watts & Reynolds, supra note 2 at para 6-038. 

397 Harvey & MacPherson, supra note 4 at 166-79. 
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diligence that reasonable persons dealing with their own affairs must exercise.398 A 

professional agent, on the other hand, is expected to “exercise the care, skill and diligence in 

the performance of his or her undertaking as is usual in, or necessary for, the ordinary or 

proper conduct of his or her profession or business.”399   

 

Enduring power of attorney legislation in some jurisdictions has imposed stricter fiduciary 

duties on attorneys once the donor loses capacity.400 Until the principal loses capacity, it is 

expected that the attorney will follow the instructions of the principal, and the principal will 

be in a position to monitor compliance. Once the donor is no longer able to monitor the 

attorney, however, the attorney’s duties are heightened to what one judge described as akin 

to that of a trustee.401 

 

As discussed, an attorney must not benefit herself or third parties without the informed 

consent of the donor.402 As held in B.F.H. v. D.D.H., informed consent requires that there 

must be clear intent on behalf of the donor to make the gift and the donor must have the 

capacity to understand the nature and effect of the gift.403 If the gift is later contested on the 

basis that the donor did not have capacity at the time it was made, the attorney must give 

evidence that the donor did have capacity.404   

                                                        
398 Fridman, supra note 5 at 140; Carmen S Theriault, “Powers of Attorney – Some Fundamental 

Issues” (1998-1999) 18 Est Tr & Pensions J 227 at 241. 

399 Theriault, supra note 398 at 241. 

400 See Banton, supra note 76. 

401 See Richardson Estate v Mew, 2009 ONCA 403 at paras 51; Banton, supra note 76, at para 150, per 

Cullity J:  

An attorney for a donor who has mental capacity to deal with property is merely an 

agent and, notwithstanding the fact that the power may be conferred in general terms, 

the attorney's primary responsibility in such a case is to carry out the instructions of the 

donor as principal. As an agent, such an attorney owes fiduciary duties to the donor but 

these are pale in comparison with those of an attorney holding a continuing power when 

the donor has lost capacity to manage property. In such a case, the attorney does not 

receive instructions from the donor except to the extent that they are written into the 

instrument conferring the power. The attorney must make decisions on behalf of the 

donor and, pursuant to sections 32 and 38 of the Substitute Decisions Act, he or she is a 

"... fiduciary whose powers and duties shall be exercised and performed diligently, with 

honesty and integrity and in good faith, for the incapable person's benefit". The status of 

such an attorney is much closer to that of a trustee than an agent of the donor. 

402 Watts & Reynolds, supra note 2 at para 6-038. 

403 BFH v DDH, supra note 330 at paras 28, 38. 

404 Ibid. 
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The WCLRA considered including in legislation the attorney’s duty not to benefit personally, 

but decided against it: 

 

[S]trict compliance with the rule may be unrealistic, and even unjust. For 

instance, the duty may be impossible to meet where household expenses are 

shared because the donor and attorney are spouses, or because the attorney 

lives with the donor as the donor’s caregiver. Indeed, it may be at times 

unavoidable for the attorney to derive some personal benefit as a side effect to 

maintaining a beneficial lifestyle for the donor.405 

 

As we have discussed, however, a major cause of EPA misuse is the unauthorized self-dealing 

of the attorney using the EPA. The Act should clearly state that the attorney may not use the 

donor’s property to benefit the attorney or a third party without the donor’s express consent 

or express legislative authority to do so. 

 

Fundamental as they are, not all jurisdictions have expressly codified the duties of an 

attorney in legislation. The Alberta Law Reform Institute concluded in its 1990 Report that, 

“the nature and extent of the attorney’s duties are well established and there is no reason to 

incorporate them into the proposed legislation.”406 

 

Powers of attorney legislation in British Columbia,407 Saskatchewan,408 Ontario,409 and 

Nunavut410 provides that an attorney has a duty to act honestly and in good faith in carrying 

out her duties as an attorney.411 Ontario’s Substitute Decisions Act provides that an attorney 

must perform his duties “diligently, with honesty and integrity and in good faith, for the 

incapable person’s benefit.”412 Legislation in Nunavut, Saskatchewan, British Columbia and 

                                                        
405 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 35. 

406 Enduring Powers of Attorney: Report for Discussion No 7, supra note 249 at 66. 

407 Power of Attorney Act, supra note 32, s 19(1). 

 
408 The Powers of Attorney Act, 2002, supra note 28, s 15(1). 

 
409 Substitute Decisions Act, supra note 28, s 32.  

 
410 Powers of Attorney Act, supra note 117, s 18. 

 
411 Quebec’s Code provides that a mandatory must act honestly and faithfully in the best interests of the 

mandator and avoid placing himself in a position of conflict of interest: Civil Code of Quebec, SQ 1991, 

c 64, art 2138. 

412 Substitute Decisions Act (ON), supra note 28, s 32(1). 
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Newfoundland & Labrador further provides that an attorney must carry out his appointment 

in the best interests of the donor.413 

 

In its 1999 Report this Commission considered whether or not the Act should expressly 

confirm the duties owed by an attorney. While it considered the opinion of the Alberta Law 

Reform Institute that there was no need to set out these duties, the Commission concluded 

that “including the duties in the legislation may make people more aware of their 

obligations.”414 Therefore, the Commission recommended that, “EPA legislation should 

specify that the relationship between donor and attorney is fiduciary in nature. As part of his 

or her duties, an attorney should be required to account, exercise reasonable care, not make 

secret profits, and not act contrary to the interests of the donor.”415  

 

We recommend that the Act should set out the fundamental duties of the attorney in detail. 

 

We believe the Act should confirm that an attorney is not permitted to disregard the 

instructions of the donor, given while capable, notwithstanding the attorney’s own views of 

what is in the donor’s best interests. The Nova Scotia Personal Directives Act permits a 

delegate to disregard instructions of a maker of a personal directive where: 

 

(ii) technological changes or medical advances make the instruction 

inappropriate in a way that is contrary to the intentions of the maker, or 

(iii) circumstances exist that would have caused the maker to set out different 

instructions had the circumstances been known based on what the delegate knows of 

the values and beliefs of the maker and from any other written or oral instructions;416 

 

Otherwise, the maker’s instructions in the personal directive will prevail over the delegate’s 

opinion of what is in the maker’s best interests.417 

 

We do not believe there should be a similar provision in the Powers of Attorney Act, to 

permit the attorney to override the donor’s instructions, given while capable. Principles and 

standards from the personal care context are not necessarily applicable to matters of property 

                                                        

413 Powers of Attorney Act (Nu), supra note 117, s 18(c); The Powers of Attorney Act, 2002 (SK), 
supra note 28, s 15(1)(c); Power of Attorney Act (BC), supra note 32, s 19(2); Enduring Powers of 
Attorney Act (NL), supra note 178, s 6(1). 

414 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 28. 

415 Ibid. 

 
416 Personal Directives Act, supra note 1, s 15(2). 

417 B M v K S, 2015 NSSC 105 (maker’s expressed wish to remain in her home, despite costs of full-time 

care, prevailed over delegate’s view that it was in her best interests to be moved to a nursing home). 
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and financial affairs. Where the donor’s prior expressed directions are not, in the opinion of 

the attorney, in the donor’s best interests, the attorney may apply to court to vary the terms 

of the EPA, or resign and seek to be appointed as guardian. 

 

The attorney incurs these obligations only upon accepting the appointment, and the 

legislation may expressly confirm this. The U.S. UPOAA expressly provides that 

“Notwithstanding provisions in the power of attorney, an agent who has accepted 

appointment shall” carry out the duties of an agent.418 The UPOAA further provides that an 

agent accepts the appointment “by exercising authority or performing duties as an agent or 

by any other assertion or conduct indicating acceptance.”419 British Columbia’s Act, on the 

other hand, requires that an attorney sign the EPA before exercising the power, indicating 

acceptance of the attorney’s duties.420 We address the manner by which the Act should 

require an attorney to accept the appointment later in this section, but we agree that the Act 

should confirm that the duties of an attorney arise only upon acceptance. 

 

Recommendations: 

 

The Act should expressly provide that an attorney is bound by the following duties: 

 

the duty of loyalty, including but not limited to: 

the duty to act according to the donor’s directions;  

the duty to act in the donor’s best interest;  

the duty to act in good faith;   

the duty to avoid making secret profits; 

the duty to avoid a conflict of interest; 

the duty to refrain from acting for the attorney’s own benefit or for the benefit of 

third parties without the informed consent of the donor; and,  

the duty of care. 

 

The Act should confirm that the instructions of a donor, given while the donor was 

capable, take precedence over the attorney’s opinion about what is in the donor’s best 

interests. 

 

The Act should confirm that the current instructions of a capable donor take precedence 

                                                        
418 UPOAA, supra note 57, s 114. 

419 Ibid, s 113. 

420 Power of Attorney Act, supra note 32, s 17. 
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over the prior expressed instructions of the donor, including those in an EPA. 

 

 

8.1.1 Duty Not to Co-Mingle 

 

The law of agency provides that an agent must keep money or property belonging to the 

principal separate from his own, and from the money and property of other persons.421 

British Columbia includes a provision to this effect in its powers of attorney legislation.422 

The provision excludes property that is owned jointly by the donor and attorney, or “has been 

substituted for, or derived from” such jointly-owned property.423 

 

The other duties owed by an attorney to some extent relieve concerns over co-mingling of 

funds and property. Imposing a duty to keep records and a duty to account may be sufficient 

to ensure that an attorney documents her actions with regard to the donor’s property 

separately, rather than necessarily obligating the attorney to keep a separate bank account for 

the donor, for example. Further, where the attorney is the donor’s spouse, registered 

domestic partner or common law partner, it may be practically difficult to separate property 

and accounts. 

 

But the duty not to co-mingle guards against unintentional misuse of donor funds, and 

ensures that in the event of misuse, the property may be traced. The WCLRA recommended 

the following uniform provision, which more strictly defines the exception for jointly-owned 

property, as follows: 

 

An attorney must not co-mingle any property or fund of the donor with any 
property or fund of the attorney but must hold each legally separate from the 
other, except where 
 

(a) the property was jointly owned or otherwise co-mingled by the 
donor and attorney before the donor became mentally incapable, or is 
purchased with the proceeds of disposition of such property after the 
donor became mentally incapable, or 
 
(b) the property or fund is subject to an established pattern of co-
mingling by the donor and attorney which started before the donor 
became mentally incapable424 [emphasis added]. 

 

                                                        
421 Watts & Reynolds, supra note 2 at para 6-090. 

422 Power of Attorney Act, supra note 32, s 19(4). 

 
423 Ibid, s 19(5). 

424 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 36. 
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The exception preserves the attorney’s rights in respect of jointly-owned property, and 
practically speaking relieves the requirement to divide such shared property in a way the 
donor and attorney may not have intended. As drawn by the WCLRA, it also ensures that the 
exception does not apply to property that may have been co-mingled after the donor’s 
incapacity but before the attorney took up the appointment.  
 
 

Recommendations: 
 

The Act should prohibit co-mingling of any portion of the donor’s property with 
property of the attorney or anyone else. 

 

The Act should permit co-mingling, where the property was jointly owned prior to 

the donor’s incapacity, or was purchased with proceeds from the disposition of such 

jointly-owned property. Co-mingling should also be allowed where the property or 

fund is subject to an established pattern of co-mingling by the donor and attorney 

which began before the donor’s incapacity. 

 
 

8.2 Statutory Duties 

 

In addition to the basic fiduciary duties, a number of jurisdictions have imposed further 

duties on attorneys through legislation. These duties include the duty to account to third 

parties, the duty to consult with, ascertain the wishes of and foster the independence of the 

donor, the duty to consider the donor’s personal care, the duty to preserve the donor’s will, 

and the duty to invest the donor’s property according to the provisions of the Trustee Act. A 

number of jurisdictions have expressly provided for a duty to act. While the common law of 

agency imposes duties of loyalty and care once the attorney begins to act, there is no actual 

duty on the attorney to do anything pursuant to the terms of the EPA unless he or she has 

consented to do so or legislation has modified the common law position. 

 

Because an attorney’s fiduciary duties were developed in the context of an agent acting for a 

principal with capacity, these jurisdictions have seen the need to impose further statutory 

duties that better accord with a situation in which the attorney acts largely unilaterally, due 

to the fact that the donor may be experiencing diminished capacity. 

 

The following sections discuss the additional duties that various provinces and other 

jurisdictions have codified or created by way of legislation, beyond the basic fiduciary duties 

of care and loyalty. We first consider how the Act may give greater guidance to the attorney in 

making decisions in the best interests of the donor, especially when the donor lacks capacity. 
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8.2.1  Acting in the Donor’s Best Interests 

 

Part of the duty of loyalty is the duty of obedience. The attorney must follow any direction of 

the donor which was given while the donor was capable.425 In the absence of direction by the 

donor, however, the attorney must make decisions and act in the best interests of the donor. 

The question is how the attorney is to determine what is in the donor’s best interests. 

 

Nova Scotia’s Powers of Attorney Act does not provide guidance as to how the attorney is to 

make decisions in the best interests of the donor. There is an assumption that the donor will 

have chosen an attorney who implicitly knows the donor’s wishes or what the donor’s best 

interests are. Anecdotal information426 and academic literature,427 however, indicates that 

there may be confusion as to how exactly attorneys are to go about making decisions. 

Attorneys, assuming they know what is in the “best interests” of the donor may make 

decisions which a donor would not want for him or herself.  

 

The recent trend in substitute decision-making legislation has been to specifically set out how 

the attorney is to make decisions on behalf of a donor. In particular, in setting out how to 

determine best interests, some legislation encourages donors, attorneys and others to see the 

attorney’s role as supportive of the donor’s autonomy in determining his or her best interests. 

 

The legislation in Ontario and British Columbia requires that attorneys facilitate the 

participation of the donor in decision-making respecting the donor’s property. Ontario’s 

Substitute Decisions Act – which applies to the actions of property attorneys acting on behalf 

of incapacitated donors – provides that the attorney must “encourage the incapable person to 

participate, to the best of his or her abilities, in the [attorney’s] decisions about the 

property.”428 The Substitute Decisions Act also provides that the attorney must “explain to 

the incapable person what the guardian’s powers and duties are.”429  

 

Similarly, British Columbia’s power of attorney legislation requires the attorney “to the extent 

reasonable”, to “encourage the adult’s involvement in any decision-making that affects the 

                                                        
425 For a discussion see Karen E Boxx, “The Durable Power of Attorney’s Place in the Family of 

Fiduciary Relationships,” (Fall 2001) 36 Georgia LR 1 at 50. It is noteworthy, however, that the 

attorney must be able to prove that the donor had capacity if the donor directs the attorney to 

undertake an act not provided for in the EPA or against the attorney’s duties. For example, see BFH v 

DDH, supra note 330. 

426 Interview with Senior Safety Coordinators Sharon Elliot, Dawn Thomas and Michelle Parker (23 

August 2011). 

427 Kohn, supra note 51 at 12. 

428 Substitute Decisions Act, supra note 28, s 32(3). 

 
429 Ibid, s 32(2). 
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adult”.430 The British Columbia Act also expressly provides that an attorney may act despite 

the objections of the donor if the donor does not have legal capacity.431 

 

The Mental Capacity Act 2005 of England and Wales provides extensive guidance to 

substitute decision-makers on how to determine the best interests of an incapacitated 

adult.432 The Act sets out five basic principles that attorneys must follow in carrying out their 

duties. In particular, it provides that a person must be assumed to have capacity and is “not 

to be treated as unable to make a decision unless all practicable steps to help him to do so 

have been taken without success”.433 The Act sets out a series of steps that an attorney must 

take in deciding what is in the best interests of a donor.434 It is worth setting out the provision 

in full: 

 

(1)In determining for the purposes of this Act what is in a person's best 
interests, the person making the determination must not make it merely on the 
basis of 

 
(a)the person's age or appearance, or 
 
(b)a condition of his, or an aspect of his behaviour, which might lead 
others to make unjustified assumptions about what might be in his best 
interests. 

 
(2)The person making the determination must consider all the relevant 
circumstances and, in particular, take the following steps. 

 
(3)He must consider 

 
(a)whether it is likely that the person will at some time have capacity in 
relation to the matter in question, and 
 
(b)if it appears likely that he will, when that is likely to be. 

 
(4)He must, so far as reasonably practicable, permit and encourage the person 
to participate, or to improve his ability to participate, as fully as possible in any 
act done for him and any decision affecting him. 

 

                                                        
430 Power of Attorney Act, supra note 32, s 19(3)(c). 

 
431 Ibid, s 27(2). 

432 Mental Capacity Act 2005, supra note 29, s 4. 

433 Ibid, ss 1(2) and (3). 

434 Ibid, s 4.  
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(5)Where the determination relates to life-sustaining treatment he must not, in 
considering whether the treatment is in the best interests of the person 
concerned, be motivated by a desire to bring about his death. 

 
(6)He must consider, so far as is reasonably ascertainable 

 
(a)the person's past and present wishes and feelings (and, in particular, 
any relevant written statement made by him when he had capacity),  
 
(b)the beliefs and values that would be likely to influence his decision if 
he had capacity, and 
 
(c)the other factors that he would be likely to consider if he were able to 
do so. 

 
(7)He must take into account, if it is practicable and appropriate to consult 
them, the views of 

 
(a)anyone named by the person as someone to be consulted on the 
matter in question or on matters of that kind, 
 
(b)anyone engaged in caring for the person or interested in his welfare, 
 
(c)any donee of a lasting power of attorney granted by the person, and 
 
(d)any deputy appointed for the person by the court, 

 
as to what would be in the person's best interests and, in particular, as to the 
matters mentioned in subsection (6). 

 
(8)The duties imposed by subsections (1) to (7) also apply in relation to the 
exercise of any powers which 

 
(a)are exercisable under a lasting power of attorney, or 
 
(b)are exercisable by a person under this Act where he reasonably 
believes that another person lacks capacity. 

 
(9)In the case of an act done, or a decision made, by a person other than the 
court, there is sufficient compliance with this section if (having complied with 
the requirements of subsections (1) to (7)) he reasonably believes that what he 
does or decides is in the best interests of the person concerned. 
 
(10)“Life-sustaining treatment” means treatment which in the view of a person 
providing health care for the person concerned is necessary to sustain life. 
 
(11)“Relevant circumstances” are those 

 
(a)of which the person making the determination is aware, and 
 
(b)which it would be reasonable to regard as relevant. 
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Nova Scotia’s Personal Directives Act provides guidance as to how a delegate is to determine 

the best interests of the maker of a personal directive. That Act provides that a delegate must 

follow the instructions in a personal directive unless the maker of the directive expressed 

contrary wishes while the maker still had capacity, technological changes or medical 

advances have made the instruction inappropriate, or, “circumstances exist that would have 

caused the maker to set out different instructions had the circumstances been known based 

on what the delegate knows of the values and beliefs of the maker and from any other written 

or oral instructions”.435  

 

The section provides that in the absence of instructions the delegate must act according to 

what the delegate believes are the wishes of the maker based on what the delegate knows of 

the values and beliefs of the maker and from any other written or oral instructions.436 The Act 

further provides that where the delegate does not know the wishes, values and beliefs of the 

maker, the delegate must act in accordance with what the delegate believes are the best 

interests of the maker.437 The Personal Directives Regulations set out a number of factors to 

be considered when the delegate is making a determination of best interests, specific to the 

personal care context.438 

 

Requiring an attorney to undertake certain steps in order to make a decision in the best 

interests of the donor may seem an onerous obligation. To this, Nina Kohn answers: 

 

Although provisions that require communication and consultation place an 

additional legal demand on agents, they are potentially quite beneficial to 

agents. As previously discussed, an AIF439 generally has no clear guidance as to 

when or how to act. This puts the agent in a potentially precarious position in 

which the agent is exposed to both informal and formal challenges from family 

members. In addition, reforms that expand standing for third parties to inquire 

into the agent’s actions, or that impose civil and criminal penalties for misuse, 

increase the risk of acting without clarity. Creating a requirement of 

communication and consultation would, by contrast, make it clear that (1) an 

agent is to make decisions on behalf of a principal in a manner that is consistent 

with the principal’s wishes and values, and (2) that part of an agent’s duty is to 

communicate and consult with the principal.  

 

                                                        
435 Personal Directives Act, supra note 1, s 15(2)(a) 

436 Ibid, s 15(2)(b). 

437 Ibid, s 15(2)(c). 

438 NS Reg 31/2010, s 6. 

439 “Attorney in fact”. 
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Mandating that the AIF communicate and consult with the principal would also 

help ensure that the AIF is able to fulfill his or her fiduciary duty to the 

principal. At times, such communication may be essential in order for the AIF to 

satisfy his or her fiduciary duty. Without understanding the principal’s values 

and wishes, the AIF may not be in a position to exercise the authority granted to 

him or her either in the principal’s best interest or in accordance with 

substituted judgment. In addition, ratification by the principal may be required 

in order for the agent to engage in actions that are consistent with those values 

and preferences but that would otherwise constitute impermissible self-

dealing.440 

 

We agree that the Act should provide guidance to attorneys who must make decisions in the 

best interests of the donor. In particular, it should include provisions that preserve and 

emphasize the autonomy of the donor as a self-determining individual. The attorney should 

be aware, and the Act should confirm, that a ‘best interests’ determination is not an occasion 

simply to impose the attorney’s view of right and wrong over and above the directions, 

wishes, values and beliefs of the donor. 

 

We recommend that the Act should include measures that the attorney should take, and 

factors the attorney is positively bound to consider, before making a decision which is in the 

best interest of the donor.  

 

In particular, legislation should proceed on the basis that the attorney should consider the 

wishes of the donor and encourage donor participation as much as possible.441 Encouraging 

donors to actively participate in the way the EPA is being used will ensure greater 

transparency and accountability.442  

 

There are practical barriers to imposing a duty to encourage the participation of the person 

suffering from diminished capacity in all circumstances. For example, certain institutional 

attorneys such as trust companies and the Public Trustee’s office will not be able to facilitate 

the participation of the donor in all instances. For this reason, the duty should be imposed to 

encourage participation only to the extent reasonably practicable. 

 

In response to our Discussion Paper we heard concerns that requiring these steps for every 

decision the attorney must make would be unnecessarily burdensome. For routine decisions 

which are the typical responsibility of the attorney on a day-to-day basis they do seem 

impractical. For that reason we suggest that the provision refer to “decisions” rather than to 

“a decision” - so that repeat, routine decisions of the same kind are not subject to the need to 

constantly revisit the donor’s prior and current expressed wishes, etc. 

                                                        
440 Kohn, supra note 51, at 47. 

441  See ibid at 41. 

442 Ibid. 
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Recommendations: 

 

The Act should confirm that in the absence of instruction from the donor while the 
donor has or had capacity, or direction in the EPA, the attorney must make a 
decision which is in the donor’s best interests. 
 
The Act should set out certain steps that the attorney must take, and factors the 
attorney must consider, before the attorney may make decisions in the donor’s best 
interests (i.e., in the absence of express direction from a donor with capacity or in 
the EPA). In particular the Act should provide that: 

 
e) the attorney must consider if and when the donor may regain capacity to 

make such decisions; 

f) the attorney must, as far as reasonably practicable, permit and encourage the 
donor to participate, or to improve his ability to participate, as fully as 
possible in the decisions; 

g) the attorney must consider, so far as is reasonably ascertainable, the donor’s 
wishes, intentions, beliefs and values, and any other factor that would be 
relevant to the donor if the donor had capacity to make the decisions; and 

h) the attorney must consult with anyone named by the donor as someone to be 
consulted on the decisions in question or on decisions of that kind. 

 

 

8.2.2 The Duty to Act 

 

Granting a power of attorney is a unilateral act by the donor. The attorney’s consent is not 

required for the power of attorney to be valid.443  By the same token, the attorney is not 

required to act according to the appointment444 Fiduciary duties of loyalty and care arise if 

the agent commences to act pursuant to the authority granted by the power of attorney.  

 

In the context of EPAs, where the grant may endure despite the donor’s incapacity, the estate 

may be left unmanaged if the named attorney refuses, neglects, or is unable to act and the 

donor has not indicated an alternate.445 In the latter case the EPA will terminate and a 

guardianship application will be required, with all the time and expense that entails. In the 

                                                        
443 Trevor M Aldridge, Powers of Attorney, 8th ed (London: Longman Group Ltd, 1991) at 3. 

444 Fridman, supra note 5 at 156: Where the agency relationship is non-contractual and gratuitous “the 

agent is not obliged to perform the undertaking at all: and he will not be held liable for failure to do so, 

ie., non-feasance: though he will be liable for a negligent performance of the undertaking…hence the 

gratuitous agent’s liability to the principal.” 

445 For a discussion see Dessin, supra note 51 at 605-611. 
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meantime, the estate may suffer significant loss. The law of negligence may impose liability 

on an attorney who has failed to act in some cases, but the case law is not clear.446 

 

Alberta,447 Manitoba,448 Northwest Territories,449 Yukon,450 and Nunavut451 all impose a 

positive duty to act upon the attorney if the attorney knows or ought to have known that the 

donor is no longer mentally capable and the attorney’s authority under the EPA has not been 

terminated. The duty arises only if the attorney has consented to the appointment. Consent 

can be implied by an attorney having acted according to the appointment, or otherwise 

signifying agreement to act.  

 

The requirement for the attorney’s consent is important. Clearly the donor cannot impose 

positive legal obligations on the attorney without acceptance. More practically, the named 

attorney may be unable or unwilling to perform his or her duties to the expected standard. 

 

In its 1999 Report this Commission recommended that a duty to act should be imposed on an 

attorney if the attorney knows or ought reasonably to know that the donor is mentally 

incapacitated, and the attorney has assumed management of the estate or has agreed to do 

so.452 We continue to believe it is important that an attorney who has begun to act, or 

                                                        
446 Watts & Reynolds, supra note 2 at para 6-026: “Where there is no contract between principal and 

agent, it would seem that the alleged agent cannot be liable for pure failure to do what he undertook to 

do without consideration. However, he can certainly be liable in tort for negligently failing to complete, 

or to complete with due care, work which he has undertaken and upon which he has embarked.” At 6-

027: “The dividing line between not carrying out the work at all and carrying it out negligently, or 

negligently failing to carry out part of it, whether as a gratuitous agent or not, must obviously be 

exceedingly fine in some instances.” See also Enduring Powers of Attorney, Report for Discussion No. 

7, supra note 249 at 67. 

447 Powers of Attorney Act, supra note 96, s 8. 

 
448 Powers of Attorney Act, supra note 70, s 19(1). 

 
449 Powers of Attorney Act, supra note 114, s 12. The NWT Act also provides that an attorney has a 

duty to act under a springing power of attorney when he knows or ought to know that the springing 

EPA has come into effect, the attorney has indicated acceptance to act and the attorney’s authority has 

not been terminated: ibid, s 10(2). 

 
450 Enduring Power of Attorney Act, supra note 97, s 9. 

 
451 Powers of Attorney Act, supra note 117, s 9. The Nunavut Act also provides that an attorney has a 

duty to act under a springing power of attorney when he knows or ought to know that the springing 

EPA has come into effect, the attorney has indicated acceptance to act and the attorney’s authority has 

not been terminated: ibid, s 7(2). 

 
452 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 25. 
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indicated acceptance of those duties in another way, should be under an obligation to act if 

the donor is incapacitated and therefore no longer able to name another attorney. 

 

Questions may arise around the scope of the attorney’s duty to act. For example, is an 

attorney appointed by a general EPA liable for failing to act in regard to the donor’s entire 

estate, in circumstances in which she has only ever paid bills or done routine banking? If the 

scope of the attorney’s liability is unclear or excessive, attorneys may be disinclined to accept 

the appointment or to take even minor steps to safeguard the donor’s estate. 

 

These concerns confirm for us the importance of making liability certain where the attorney 

has neglected the duties that the donor, being incapacitated, is relying on him or her to 

perform. It should be clear to attorneys that acting for an incapacitated principal by a general 

EPA is a significant responsibility. Enduring powers of attorney are touted as an alternative 

to guardianship, after all.453 Moreover, an express provision will make liability clear, whereas 

under current case law it is not clear when an attorney may be liable. Finally, as we 

recommend in a later section, attorneys should generally be relieved of liability for having 

acted reasonably and honestly in the course of their duties. 

 

A further question is whether there are circumstances in which the legislation should impose 

a duty to act while the donor still has capacity. The donor may have capacity but be unable to 

supervise the attorney’s activities, and may be relying on the attorney to act on his or her 

behalf.  

 

Imposing a statutory duty to act on an attorney who is acting for a donor with capacity may 

seem to interfere with the capable donor’s autonomy to supervise the attorney him or herself, 

and to place an unreasonable burden on the attorney. Though as we discuss earlier, 

international obligations with respect to the law of capacity are shifting, in Canadian law the 

line between a capable donor and an incapable one is a definite one. A bright line is drawn at 

capacity and a capable person’s autonomy must be respected. As the court held in the Ontario 

case of Banton v. Banton: 

 

An attorney for a donor who has mental capacity to deal with property is merely 

an agent and, notwithstanding the fact that the power may be conferred in 

general terms, the attorney's primary responsibility in such a case is to carry out 

the instructions of the donor as principal. As an agent, such an attorney owes 

fiduciary duties to the donor but these are pale in comparison with those of an 

attorney holding a continuing power when the donor has lost capacity to 

manage property. In such a case, the attorney does not receive instructions from 

the donor except to the extent that they are written into the instrument 

conferring the power. The attorney must make decisions on behalf of the donor 

and, pursuant to sections 32 and 38 of the Substitute Decisions Act, he or she is 

a "... fiduciary whose powers and duties shall be exercised and performed 

                                                        
453 Dessin, supra note 51 at 608. 
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diligently, with honesty and integrity and in good faith, for the incapable 

person's benefit". The status of such an attorney is much closer to that of a 

trustee than an agent of the donor.454 

 

Freedman goes further, arguing that legislation must be careful to apply only to the activity of 

attorneys acting pursuant to an enduring power of attorney once the donor has lost capacity. 

He argues that before the donor loses capacity the actions of the attorney are guided by the 

common law of agency. The donor remains an autonomous actor that, if dissatisfied with 

attorney conduct, can revoke the power of attorney. With respect to concerns regarding 

capable, but vulnerable donors, Freedman comments:  

 

... [W]hat of the frail donor who remains capable and who has given a general 

power of attorney with immediate effect? Should the law have regard for that 

person merely as a commercial actor, or would it be appropriate to bring 

supervision of the attorney within the Substitute Decisions Act? I would 

suggest, again, that the statute is not engaged, as the donor remains capable. 

However, the fact that the donor has capacity does not mean that equity cannot 

extend its jurisdiction to prevent the donor’s exploitation. … the presence of 

discretion in the exercise of a general power of attorney, the possibility of 

influence over interests, and the frail donor’s inherent vulnerability are all 

consistent with a wider fiduciary duty than merely accounting for actions. 

 

… 

 

Thus, in such circumstances, it is not that the statute is necessary for equity to 

take jurisdiction over the attorney, but rather it is equity’s own doctrines that 

recognize a differential fiduciary obligation that arises functionally and 

contextually in response to the vulnerability of the donor. This, of course, is not 

an automatic consequence of the fact that the donor is frail, but rather of his or 

her exploitation. As such, it is a high bar to liability. Thus an attorney for a frail 

but otherwise capable donor does not necessarily incur wide-ranging fiduciary 

obligations, but it is possible to recognize such obligations in appropriate 

circumstances.455 

 

Though we would not go so far as to hold that the duties of an attorney under the Powers of 

Attorney Act should only apply when the donor is incapable, we do agree that in some cases 

those duties should be expressly limited to situations where the donor is incapable. The 

statutory duty to act is one such case. 

 

                                                        
454 Per Cullity J in Banton, supra note 76 at para 150. 

455 CD Freedman, “Misfeasance, Nonfeasance and the Self-Interested Attorney,” (2010) 48 Osgoode 

Hall LJ 457 at 469-471. 
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We acknowledge that though the line between capacity and incapacity may be clear in law, it  

presents practical difficulties where the attorney’s duty is made to depend on it. A person 

may be incapable at one time but capable at another - indeed, the condition may fluctuate 

from morning to evening. As well, a person may be capable of making one kind of decision 

but not another.456  

 

Canadian law currently conceptualizes capacity as an all-or-nothing condition in relation to 

any given decision, at a given moment in time. While a person is mentally capable of making 

a legal decision, the law protects his autonomy to do so. This includes a person’s capacity to 

monitor the attorney’s action, or lack of action. As Carolyn Dessin explains: 

 

If the principal is competent, the [agent] should not be held liable for failing to 

intervene in [the principal’s] financial affairs. This is so because the principal’s 

wishes are always paramount while he is competent. The rights of a competent 

principal must, of course, be respected. Just as some states have attempted to 

make guardianship minimally intrusive, the principles governing durable 

powers of attorney should not encourage agents to intrude in the affairs of 

competent principals.457 

 

Similarly, the Alberta Law Reform Institute recommended that the statutory duty to act 

should only arise upon the donor’s incapacity. In particular the Institute considered that 

many donors do not want their attorneys to have the authority to act until after incapacity.458 

 

We agree. The Act should provide that, subject to any express direction in an EPA, an 

attorney has a duty to act where the attorney has begun to act or agreed to act, and the 

attorney knows or reasonably ought to know that the donor has lost capacity. The duty to act 

should apply only to the extent that the donor has a reasonable expectation that the attorney 

will act. The donor should be permitted to waive the statutory duty to act, provided the 

waiver is clear in the EPA.  

 

We would add that, quite apart from the statutory duty to act we recommend, the attorney 

may be liable for failing to act even where the donor is capable, because of a breach of the 

express terms of the EPA, or the attorney’s duty of care. 

 

A standard form EPA which expressly provides an option for the donor to waive the duty to 

act should be careful to apply the waiver only to the statutory duty to act, so that any more 

general duty to act arising from the EPA itself, or the attorney’s duties at common law and 

equity, is not waived inadvertently. 

                                                        
456 Law Commission of Ontario, supra note 78, at 87. 

457 Dessin, supra note 51 at 607-08. 

458 Enduring Powers of Attorney, Report for Discussion No. 7, supra note 249 at 70. 



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

162 
 

  

Recommendations: 

 

The Act should provide that an appointment is not effective, and the attorney is not 

liable for failing to act, unless the attorney has accepted the appointment. 

Acceptance of an appointment should include either express acceptance or implied 

acceptance by exercising the authority granted by the EPA.  

 

The Act should provide that, subject to any express instruction in an EPA, an 

attorney will be liable for failing to act where the attorney has accepted the 

appointment, and the attorney knows or reasonably ought to know that the donor 

has lost capacity. 

 

The duty to act should apply only to the extent that the donor has a reasonable 

expectation that the attorney will act. 

 

A standard form EPA which expressly provides an option for the donor to waive the 

duty to act should be careful to apply the waiver only to the statutory duty to act. 

 

 

8.2.3 Facilitating Contact with Family and Friends 

 

Ontario’s Substitute Decisions Act requires an attorney to, “seek to foster regular personal 

contact between the incapable person and supportive family members and friends of the 

incapable person.”459 As well, the attorney herself must also maintain contact with the 

donor’s family and friends and the donor’s attorney for personal care (ie., delegate) and 

consult with them on issues affecting the donor.460 

 

An important part of safeguarding against abuse of EPAs is ensuring that a donor – 

particularly one with diminished capacity – is not isolated, and that there is an informal 

network of family and friends who are able to ensure that the donor is being well cared for 

and that the attorney is performing her duties appropriately. Imposing a duty on the attorney 

not to unreasonably interfere with or prevent personal contact between the donor and 

supportive friends and family may help to ensure that there is appropriate supervision of the 

attorney’s actions.  

 

As well, it should be clear that an attorney does not have authority over the donor’s personal 

life, including with whom the donor may have contact. 

 

                                                        
459 Substitute Decisions Act, supra note 28, s 32(4). 

 
460 Ibid, s 32(5). 
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Here too, the legislation should provide that contact should not be unreasonably interfered 

with. The donor may not have kept in touch with family and friends herself, or the attorney 

may be an institutional entity. And it must be open to the attorney to object that the donor 

would not want to have contact with certain people. 

 

Recommendation: 

 

The Act should provide that an attorney is under a duty not to unreasonably 
interfere with or prevent personal contact between the donor and supportive friends 
and family. 

 

 

8.2.4 Duties when Making Investments 

 

Nova Scotia’s Powers of Attorney Act does not provide any guidance as to how an attorney 

may invest the donor’s property.  

 

Newfoundland & Labrador’s Enduring Powers of Attorney Act provides that the attorney is 

deemed to be the trustee of property of the donor, and therefore subject to a trustee’s 

statutory duties.461   

 

In its Final Report released in 1999, this Commission expressly rejected that approach 

because it placed too onerous a responsibility on the attorney. Since the release of the 1999 

Report, however, the investment provisions of the Trustee Act have been amended.462 No 

longer does the Trustee Act provide for what some had perceived as a conservative list of 

investments; rather, the Trustee Act simply provides that a trustee must invest trust property 

in the manner of a prudent investor. The Trustee Act provides that a trustee must “exercise 

the care, skill, diligence and judgment” of a prudent investor,463 and gives specific guidance 

for meeting that standard.  

 

Other jurisdictions have incorporated the investment provisions of their respective trustee 

legislation in their power of attorney legislation. British Columbia’s Power of Attorney Act 

provides that, “unless the enduring power of attorney states otherwise [the attorney must] 

invest the adult’s property only in accordance with the Trustee Act”.464 Like Nova Scotia’s 

                                                        
461 Enduring Powers of Attorney Act, supra note 178, s 6(2). 

462 Justice Administration Amendment (2002) Act, SNS 2002, c 10, s 45. 

463 Trustee Act, supra note 367, s 3A. 

464 Power of Attorney Act, supra note 32, s 19(3)(b). 
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Act, British Columbia’s Trustee Act provides that, “a trustee must exercise the care, skill, 

diligence and judgment that a prudent investor would exercise in making investments.”465 

 

In our view the prudent investor standard is an appropriate standard of care to which an 

attorney may be held while the donor is unable to monitor or direct the attorney’s 

management of investments. While the donor is capable, however, the donor may wish the 

attorney to continue to hold a riskier portfolio - or potentially a very conservative one. It 

should be open to the donor to determine how he or she would like to direct his or her 

attorney in making investments.  

 

We therefore recommend that, subject to any provision of the EPA, during any incapacity of 

the donor the attorney should be subject to the prudent investor standard in the Trustee Act. 

Here again we encounter the problem of assigning a duty only when the donor is 

incapacitated, which may be a shifting, multidimensional condition. One practical problem is 

that an attorney may suddenly find him or herself subject to the prudent investor standard, 

and modify the donor’s investment strategy accordingly, only to have the donor regain 

capacity at a later date. In our view, however, the prudent investor standard in the Trustee 

Act permits sufficient flexibility to allow the attorney to navigate a period of fluctuating 

capacity on the part of the donor.466 

 

British Columbia’s Power of Attorney Act also provides that an attorney may delegate 

authority in relation to investment matters to a qualified investment specialist, including a 

mutual fund manager, as long as the delegation is made in accordance with the delegation 

provisions of the British Columbia Trustee Act.467 This permits the attorney to avoid the anti-

delegation rule at common law, which the British Columbia Act expressly confirms.468 We 

recommend a similar provision here. 

 

Recommendations: 

 

The Act should provide that, except as provided in an EPA, during any incapacity of 
the donor the attorney must manage the donor’s investments with the care, skill, 
diligence and judgment of a prudent investor as provided by the Trustee Act. 
 

                                                        
465 Trustee Act, RSBC 1996, c 464, s 15.2. 

466 Trustee Act, supra note 367, s 3C: “A trustee is not liable for a loss to the trust arising from the 

investment of trust property if the conduct of the trustee that led to the loss conformed to a plan or 

strategy for the investment of the trust property, comprising reasonable assessments of risk and 

return, that a prudent investor could adopt under comparable circumstances.” 

467 Trustee Act, supra note 465, s 23(2). 

468 Ibid, s 23(1). 
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The Act should permit the attorney, subject to the terms of an EPA, to delegate 
authority in relation to investment matters to a qualified investment specialist, 
provided the delegation is in accordance with section 3F of the Trustee Act. 

 

 

8.2.5 Attorneys’ Standard of Care 

 

As stated, an agent owes a duty of care to the principal to act with reasonable care, skill and 

diligence. The common law of agency imposes differing standards of care on agents who are 

compensated for their services, as opposed to agents who act gratuitously, or free of 

charge.469 Manitoba,470 Nunavut,471 the Northwest Territories,472 and Ontario473 have codified 

these separate standards. Manitoba’s Powers of Attorney Act, for example, provides that: 

 

(2)        An attorney who does not receive compensation for acting as an 

attorney shall exercise the judgment and care that a person of prudence, 

discretion and intelligence would exercise in the conduct of his or her own 

affairs.  

(3)        An attorney who receives compensation for acting as an attorney shall 

exercise the judgment and care that a person of prudence, discretion and 

intelligence in the business of managing the property of others is required to 

exercise.474   

 

Nova Scotia’s Act does not expressly set out the standard of care expected of an attorney 

acting under an EPA. In its 1999 Report, this Commission recommended the inclusion of a 

single standard of care rather than codifying the different standards of care for compensated 

and uncompensated attorneys. The Commission recommended that “an attorney should be 

required to exercise the judgment and care that a reasonably prudent person in comparable 

circumstances would exercise.”475 This permits the standard of care to be adjusted depending 

on the capabilities and qualifications of the attorney. We continue to recommend this as an 

appropriate standard. 

                                                        
469 Watts & Reynolds, supra note 2, paras 6-01 to 6-025. 

470 The Powers of Attorney Act, supra note 70, ss 19(2) and (3). 

 
471 Powers of Attorney Act, supra note 117, ss 19(1) and (2). 

 
472 Powers of Attorney Act, supra note 114, ss 20(1) and (2). 

 
473 Substitute Decisions Act, supra note 28, ss 32(7) and (8). 

 
474 The Powers of Attorney Act, supra note 70, s 19. 

 
475 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 28. 
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Recommendations:       

 

The Act should provide that an attorney is required to exercise the judgment and 

care that a reasonably prudent person in comparable circumstances would exercise. 

 

 

8.2.6 Preserving the Donor’s Estate Plan 

 

The U.S. UPOAA, Ontario’s Substitute Decisions Act, and British Columbia’s Power of 

Attorney Act provide that an attorney must not dispose of property the attorney knows is 

subject to a testamentary gift in the donor’s will, unless this disposition is necessary to 

comply with the attorney’s duties.476 The UPOAA provides that the preservation of the plan 

must be in the principal’s best interests and relieves the attorney of liability for failing to 

preserve the plan if he or she was acting in good faith.477 

 

The provision works to the benefit of will beneficiaries, and requires the attorney to respect, 

within reason, the intentions of the donor as to testamentary dispositions. The provision may 

also be an important safeguard against abuse. An attorney who is disposing of property that 

is subject to a testamentary disposition would have to show that this is necessarily in the best 

interests of the donor. This may provide an opportunity for family members to hold the 

attorney’s actions to account in case of suspected abuse. 

 

In its 1999 Report, this Commission rejected the idea that an attorney should be restricted by 

the terms of the donor’s will. The Commission was of the view that, “as an attorney’s 

authority and obligations originate with the EPA, an attorney should not be restricted by 

other documents which may not specifically mention him or her.”478 The Commission felt 

that requiring an attorney take into account the provisions of a donor’s will would place a 

heavy burden on the attorney, and might prompt unwarranted litigation against the attorney 

by beneficiaries of the will. The requirement might also, in practice, undermine the attorney’s 

obligation to act exclusively in the best interests of the donor, if the attorney is obliged to 

weigh the personal care and maintenance of the donor against the integrity of the donor’s 

estate plan.479  The Act should not create a situation in which the dilemma even arises, in 

other words.  

                                                        

476 UPOAA, supra note 57, s 114(b)(6); Substitute Decisions Act, supra note 28, s 35.1; Power of 

Attorney Act, supra note 32, s 19(3)(d). 

 
477 UPOAA, supra note 57, ss 114(b)(6), 114(c). 

478 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 31. 

 
479 Ibid. 
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The WCLRA also decided not to recommend such a provision. The WCLRA noted that if the 

donor’s testamentary wishes happen to be known to the attorney, then the attorney should 

respect them. However, the WCLRA did not consider it appropriate to place a legal obligation 

on the attorney, in effect, to find and abide by the donor’s will. The WCLRA was concerned 

that requiring the attorney to learn the contents of the donor’s will might be an “unjustified 

intrusion into the donor’s privacy.”480 At common law, the attorney does not have a right of 

access to the donor’s will.  

 

In our view, while the attorney should attempt to preserve the donor’s estate plan - including 

the will, life insurance, registered plans, and trusts - the ultimate responsibility of the 

attorney is to act in the best interests of the donor and the donor’s estate in the present day. 

The attorney’s duty may entail that the estate of the donor is managed such that property the 

donor expects his or her heirs to receive is preserved. That is unquestionably in the donor’s 

interests. However, the attorney’s duties may also entail encroaching upon assets subject to 

the estate plan, in order to provide for the donor’s current best interests or the proper 

management of the estate. In our view those duties ought to have priority, subject to any 

contrary direction the donor may express in the EPA. 

 

Recommendation: 

 

The Act should provide that, subject to any direction in an EPA, an attorney must 
not dispose of assets the attorney knows are subject to the donor’s estate plan, 
unless doing so is necessary to comply with the attorney’s other duties. 

 

 

8.3 Waiver 

 

The McClean Report, from British Columbia, considered whether the donor should be 

permitted to waive duties imposed by statute.481 The authors recommended a waiver 

provision, which would not extend, however, to the basic fiduciary duties of loyalty and 

care.482 

 

The U.S. Uniform Power of Attorney Act permits a donor to waive attorney liability for any 

breach of duty, other than a breach committed dishonestly, or with an improper motive or 

with reckless disregard for the best interests of the donor. A separate provision voids any 

                                                        
480 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 38. 

481 McClean Report, supra note 278 at 69-70. 

 
482 Ibid. 
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waiver which is inserted in an EPA as a result of abuse of a confidential or fiduciary 

relationship.483 

 

The issue is fairly straightforward. A donor, while she is capable of making an EPA, may wish 

to relieve the attorney of certain duties - particularly those which are likely to complicate life 

for the attorney, such as the monitoring and accounting duties dealt with in the next section. 

But those are just the duties that are likely to assist in protecting the donor from financial 

abuse when the donor becomes incapacitated, or dependent on the attorney, or otherwise 

vulnerable to such abuse. 

 

Nevertheless, an EPA is ultimately a tool for the self-determination of the donor. The donor 

may have valid reasons for relieving the attorney of liability for breach of certain of the duties 

we have discussed, and others we consider in the next section. The Act should permit that 

choice.  

 

We would exclude from any waiver, as the UPOAA does, a breach which is committed 

dishonestly, or with an improper motive.  

 

We would also exclude the fundamental duties of loyalty and care, which are really at the 

heart of the concept of a power of attorney. A donor who wishes to relieve the attorney of 

those duties should consider a different vehicle for the management of his or her estate in the 

event of incapacity. Therefore, the Act should not permit the donor to waive the duty of 

obedience, the duty to act in the donor’s best interests, the duty to act in good faith, the duty 

not to make secret profits, the duty not to benefit the attorney or others without the donor’s 

consent, and the attorney’s duty of care. 

 

The duty of loyalty also includes the duty not to act in a conflict of interest. There may be 

legitimate reason, however, for relieving an attorney of the duty to avoid conflicts of interest, 

especially where the attorney is the donor’s spouse, common law partner or registered 

domestic partner. We would permit the donor to waive that duty. 

 

As well, as we have recommended above the Act will require certain steps in assessing what is 

in the donor’s best interests - some of which may be intrusive or beyond what the donor may 

intend. For example, the Act will require the attorney to permit and encourage the donor’s 

participation, to consider donor’s wishes, intentions, beliefs and values so far as they are 

reasonably ascertainable, and to consult with anyone named by the donor for that purpose. It 

should be open to the donor to waive any of those steps, though not the fundamental duty to 

act in the donor’s best interest itself. 

 

Finally, we will address waiver provisions that are inserted under duress or by abuse of a 

confidential or fiduciary relationship through a general court power to vary the terms of an 

EPA in a later section. 

                                                        
483 UPOAA, supra note 57, s 115.  
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Recommendations: 

 

The Act should permit a donor, by express provision in an EPA, to waive the duties 
which the Act imposes on attorneys, except the duties of care and loyalty. The Act 
should permit a donor to waive the duty to avoid conflicts of interest. 
 
The Act should permit a donor to waive any of the factors and steps which the Act 
requires for purposes of making a decision in the donor’s best interests, but not the 
duty to act in the donor’s best interests itself. 
 
The Act should not permit a waiver to extend to a breach of duty which is committed 
dishonestly, or with an improper motive. 

 

 

8.4 Attorney Liability 

 

The WCLRA recommended that the Western provinces adopt a common provision that 

relieves attorneys of personal liability for loss or damage to a donor’s financial affairs or 

property if the attorney has complied with the following duties and obligations: 

 

a) The provisions of the EPA under which the attorney acts; 

b) The attorney’s duties, as set out in the Act and any order of the court;  

c) Any directions of a court given under the Act; and  

d) Any other duty that may be imposed by law.484 

 

The WCLRA was of the opinion that including such a provision would both encourage an 

available pool of willing attorneys, and stress to attorneys the importance of following their 

prescribed duties.485 

 

Nova Scotia’s Personal Directives Act provides that no action lies against a delegate (ie., 

attorney for personal care), “for anything done or omitted to be done in good faith while 

carrying out an authority in accordance with this Act.”486  

 

On the other hand, Nunavut provides in its Powers of Attorney Act that, “An attorney who 

fails to act as required by this Act is liable to the donor for any loss occasioned by the 

failure.”487  Whether the negative wording is no more than a matter of emphasis, and more 

                                                        
484 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 39. 

485 Ibid. 

486 Personal Directives Act, supra note 1, s 20(d). 

487 Powers of Attorney Act, supra note 117, s 20. 
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importantly whether it is any more effective at discouraging abuse or misuse, is open for 

question. 

 

The US UPOAA more specifically provides that an agent who violates the Act is liable for the 

amount required to restore the value of the principal’s property to what it would have been 

had the violation not occurred; and must reimburse the principal or the principal’s successors 

in interest for attorney’s fees and costs paid on the agent’s behalf.488 This section does not 

limit liability, as “judicial relief such as is appropriate” is also provided for.489 

 

Ontario’s Substitute Decisions Act provides that an attorney is liable for damages resulting 

from a breach of duty, but permits a court to relieve the attorney from all or part of that 

liability if the attorney “acted honestly, reasonably and diligently”.490 Newfoundland & 

Labrador’s Powers of Attorney Act includes both provisions as well.491 

 

In our view, the Ontario formulation – to the extent that an attorney is relieved of liability for 

a breach of duty if he or she has acted reasonably and honestly – is a clear, concise statement 

that best expresses the goals of EPA legislation. The requirement that an attorney act 

diligently, on the other hand, may be unnecessarily burdensome and vague, particularly for 

the non-professional attorney such as a family member. The requirement for reason and 

honesty should be enough. 

 

Recommendation: 

 

The Act should confirm that an attorney is liable for breach of duty, and permit a 
court to relieve an attorney who has acted reasonably and honestly from all or part 
of that liability. 

 

  

                                                        
488 UPOAA, supra note 57, s 117. 

489 Ibid, s 116. 

490 Substitute Decisions Act, supra note 28, s 33. 

491 Enduring Powers of Attorney Act, supra note 178, s 6. 
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9 .  REG ISTRAT ION,  MONITORING  AND  ACCOU NT ING  
 

9.1 Registration 

 

Nova Scotia does not currently provide for registration of EPAs, except where an EPA is being 

used to convey real property. An authorized lawyer must register a power of attorney in order 

for the attorney to convey title to real property in the donor’s name.492   

 

In our Discussion Paper, we proposed that the province should establish a general, voluntary 

registry for EPAs. We viewed the registry as a useful and relatively non-intrusive way to 

protect the integrity of the EPA system. It was intended to promote greater certainty and 

transparency for attorneys and third parties. We examined the voluntary and mandatory 

registries that have been set up in a number of other jurisdictions, and considered a number 

of other subsidiary issues, such as which provincial agency should be responsible to 

administer the registry, who should have access to it and what information should be 

included.493 

 

The voluntary registry proposed in the Discussion Paper was similar in some respects to a 

registry currently operating in British Columbia, called The Nidus Personal Planning Registry 

(the “Nidus Registry”).494 The Nidus Registry is a voluntary registry for powers of attorney, 

representation agreements, wills, personal directives and other advance planning documents. 

Unlike our proposed registry, the Nidus Registry was developed and is administered by a 

non-profit organization. Importantly, the host organization acts as a hub for public legal 

education and advice on granting and using powers of attorney and representation 

agreements. The cost of registration is low, the registry is searchable online by pre- or donor-

authorized third parties, and public legal education tools such as webinars and information 

are provided. 

 

The response to this proposal was mixed. There was some support for the idea in principle, 

but there were concerns about cost, privacy, and added bureaucracy. 

 

We have concluded that the province should not develop a general registry of EPAs. In the 

first place, we have always been of the view that a mandatory registry would be too costly and 

drastic an imposition on donors and attorneys, since any non-registered EPA would be 

effectively invalid. This is an access to justice concern, as well as an issue of resources. But if 

the registry is to be voluntary, then its reliability will be unsatisfactory. Moreover, third 

parties would be practically required to consult the registry virtually every time they deal with 

                                                        
492 See Land Registration Administration Regulations, NS Reg 207/2009, Form 26. 

493 Discussion Paper: The Powers of Attorney Act, supra note 110 at 141-151. 

494 Online: Nidus Personal Planning Resource Centre <www.nidus.ca>. 

http://www.nidus.ca/
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the attorney. In turn, these third parties would likely require an EPA to be registered before 

relying on it. 

 

A registry may serve as a hub for public legal education but it is not necessary to create a 

registry for this purpose. The educational materials and programs we recommend in this 

report can be made available online, as well as though Access Nova Scotia locations, public 

libraries and independent organizations such as the Legal Information Society of Nova 

Scotia.495 

 

Therefore we do not recommend that the province should establish a registry of EPAs. 

 

9.2 Notice of Attorney Acting 

 

The Western Canada Law Reform Agencies recommended that powers of attorney legislation 

should provide for a notice - called a Notice of Attorney Acting - to advise third parties that 

the attorney has begun to, “assume exclusive decision-making authority over the donor’s 

property and financial affairs”.496 The WCLRA Report recommended that the attorney should 

be placed under a duty to send out a Notice of Attorney Acting “within a reasonable period” 

after the donor has lost capacity.497 This would indicate to interested persons and entities that 

the donor has lost capacity and therefore that the attorney will be exclusively acting for her in 

the future.498 The aim is to ensure that third parties are aware that the donor is no longer 

capable of monitoring the attorney, in order that they may, if they choose, take available steps 

to do so. 

 

A similar notice is required in some jurisdictions where registration of an EPA is mandatory. 

In Ireland, an attorney is required to register the EPA upon the donor’s loss of capacity,499 

and must send notice of the intended registration to two persons named by the donor in the 

EPA,500 or if there are none available then to the first three nearest relatives of the donor 

(spouse, children, parents, siblings, widows or widowers of the donor’s children, 

grandchildren, nieces and nephews).501 In England and Wales, the notice of intended 

                                                        
495 See above, section 6.1. 

496 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 56. 

497 Ibid at 59-60. 

498 Ibid at 56. 

499 Powers of Attorney Act 1996, No 12/1996, s 9(1). 

500 Ibid, First Schedule, s 2(1)(a); Enduring Powers of Attorney Regulations, 1996, SI No 196/1996, s 

7. 

501 Powers of Attorney Act 1996, supra note 499, First Schedule, ss 2, 3. 
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registration must be delivered only to persons named by the donor, if any.502 The intent is to 

engage a wider network of informal scrutiny and accountability, at the point where the donor 

is no longer able to supervise the attorney’s actions. 

 

The WCLRA recommended that if the donor does not name a person in the EPA who is to 

receive notice, then the attorney should be required to make reasonable efforts to provide 

notice to the donor’s immediate family members. Included in the statutory list of family 

members are the donor’s spouse or common law partner, adult children, parent, and adult 

siblings. The WCLRA recommended that the attorney deliver notice to the Public Trustee 

where the EPA does not designate a recipient and there is no person on the statutory list 

available.503 The attorney would be liable for any loss or damage arising from failure to 

comply with the duty to deliver notice.504 

 

While the WCLRA recommended that the donor should be able to specify family members 

who should not receive notice, it recommended against allowing the donor to opt out of the 

notice requirement entirely. 505 A donor wishing to keep family members from receiving 

notice should either name an individual who is not a family member to receive the notice, or 

exclude all immediate family members and accept that the attorney will be required to deliver 

notice to the Public Trustee.  

 

The Mental Capacity Act, 2005, in England and Wales, permits a donor to opt out the 

requirement for notice of the registration of a lasting power of attorney.506 Ireland’s Powers 

of Attorney Act 1996 does not.507 

 

The WCLRA recommended that the notice should include a list of attorney duties so that 

those who receive the notice are made aware of the attorney’s specific responsibilities. The 

attorney would be required to indicate on the notice that he has acknowledged and accepted 

these duties. The WCLRA also recommended the adoption of a non-mandatory standard 

form notice, but stopped short of recommending a registry of notices.508 

 

                                                        
502 Mental Capacity Act, 2005, supra note 29, Schedule 1, ss 2(1)(c), 6. 

503 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 59. 

504 Ibid at 61. 

505 Ibid at 60. 

506 Mental Capacity Act, 2005, supra note 29, Schedule 1, s 2(1)(c)(ii).  

507 Powers of Attorney Act 1996, supra note 499, First Schedule, s 2(1). 

508 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 62-63. 
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Further, the notice may also inform recipients of available legal remedies to detect and 

respond to potential abuse (e.g., revocation, an informal demand for an accounting, 

applications for accounting, etc.). A notice of attorney acting would thereby increase 

transparency and likely improve accountability in many cases, and require minimal effort 

and expense. 

 

In our Discussion Paper we proposed adoption of a notice requirement, similar to the 

WCLRA’s notice of attorney acting. While there was general support for the proposal we 

heard concern that the notice may arouse suspicions among family members who receive it, 

without cause. In our view the text of the notice should be drafted so as not to do so, and 

education materials should make it clear that the notice in no way indicates potential wrong-

doing by the attorney. As the practice becomes more widespread the notice should provoke 

less confusion.  

 

We also heard concern that the notice will put the attorney under undue scrutiny by other 

family members, causing stress for the attorney and promoting strife among the family. It has 

been observed that protectionist provisions in power of attorney legislation in Ontario has 

given rise to litigation in high conflict families.509 This may cause attorneys to decline 

appointment, or resign - a particular concern in rural areas of the province where 

outmigration has limited the number of friends and relatives who may be in a position to act 

as attorney. More fundamentally, the concern is that putting the attorney under the family 

microscope is simply unfair, where the donor has not chosen other family members to play 

any sort of supervisory role over the attorney. 

 

In our view these are valid concerns but they do not outweigh the importance of ensuring 

that the attorney’s role is known to other people, once the donor is incapable. Financial 

abuse, facilitated by a lack of transparency in the donor-attorney relationship, undermines 

the confidence which donors must have if the EPA is to remain a viable alternative to 

guardianship. If the donor is sufficiently concerned about the prospect for strife or stress for 

the attorney that she wishes the attorney’s role to remain unknown to other family members, 

she or he can appoint another person to receive the notice, or opt out entirely. 

 

Timing the notice to depend on the donor’s incapacity, as the WCLRA recommended, raises 

both privacy and practical concerns. With respect to privacy our concern is that the donor 

may not wish the fact of his or her incapacity to be broadcast to recipients of the notice. The 

donor may be unaware of the notice requirement and simply not provide for it in the EPA, yet 

the attorney will be bound to deliver notice to the relatives on the list, and so alert them to 

the donor’s incapacity. 

 

                                                        
509 Jan Goddard, “The Substitute Decisions Act: A Law of Unintended Consequences” in Law Society of 

Upper Canada, Special Lectures, 2010: A Medical-Legal Approach to Estate Planning, Decision-

Making, and Dispute Resolution for the Older Client (Toronto: Law Society of Upper Canada, 2010) at 

2. 
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Requiring notice to be sent only after the donor is incapacitated assumes that the donor will 

not need the assistance of others to ensure that the attorney is properly undertaking his or 

her duties before then. As we have emphasized throughout this Report, this will not always be 

the case. There may be a long time between when the donor begins to act for a vulnerable 

donor and when the donor is finally determined to be incapacitated - if indeed the donor is 

ever “declared” to be incapacitated at all.  

 

As well it may be difficult to determine when the attorney’s duty to send the notice arises. The 

donor may be incapable in some areas but not others, or may be incapable at one time but 

later regain capacity. 

 

Nevertheless, as we have indicated above in the context of the attorney’s duty to act, 

Canadian law currently draws a clear line between capacity and incapacity. The law protects 

the donor’s autonomy while he or she is capable of making a legal decision. In our view, while 

the donor is capable there should be no obligation on the attorney to announce to third 

parties that he or she has begun to assist the donor as attorney. It must be up to the donor to 

instruct the attorney to do so, if he or she wishes. Upon the donor’s incapacity, however, the 

emphasis shifts to protection, and at that point we agree that third parties should be notified, 

subject to any direction in the EPA. 

 

This raises the issue of how the duty will apply if the donor’s condition causes him to slip in 

and out of capability, or if the donor is capable in one area but not another. In our view the 

duty should arise when the donor first becomes incapable of taking legal action in an area of 

authority covered by the EPA. The Act should clearly provide that once the initial notice is 

given no further notice is required - if, for example, the donor regains capacity but then loses 

it again. 

 

We disagree with the WCLRA’s recommendation that the donor should not be allowed to opt 

out of the notice requirement. While the WCLRA felt that allowing the donor to opt out of 

requiring the attorney to send a notice might expose the donor to duress on behalf of an 

unscrupulous attorney, we are concerned with measures that constrain the ability of donors 

to direct whether and when their most sensitive personal information is to be disclosed. We 

are not persuaded that the risk of donors of opting out under duress justifies imposing the 

requirement on a donor who for valid reasons would prefer that her attorney not be required 

to notify anyone when the attorney begins to act. Therefore the Act should permit the donor 

to waive the duty by express instruction in the EPA. We do see the danger of a donor waiving 

the duty without adequate advice or consideration, and so we would not include the option in 

a standard form EPA. 

 

We agree that, subject to the donor’s decision to opt out entirely, the donor should be entitled 

to name a person or persons to receive the notice, which would include any monitor(s) 

named in the EPA.510 If no person is named in the EPA, the notice should be sent to the 

                                                        
510 In the next section we recommend that the Act should provide for an EPA to name one or more 

monitors who would be entitled to receive an accounting from the attorney on demand, at reasonable 
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donor’s immediate family, as well as a delegate appointed pursuant to a personal directive. If 

the notice cannot be delivered to any immediate family members or a delegate, the attorney 

should be required to deliver the notice to the first available from a list of extended relatives. 

Notice should also be delivered to the donor. 

 

We acknowledge the difficulty in constructing a default list of recipients that depends on ties 

of kinship. It is not safe to assume that a donor will hold family members in trust or 

confidence, over other friends, colleagues or professional advisors. On the other hand, it is 

difficult to frame a statutory default list of persons who may be assumed to be closest to the 

donor, without using family as a proxy. We have not found any better way to define a 

statutory list of presumptively interested persons. 

 

In response to our Discussion Paper it was suggested that family members ought to be 

disqualified from being included on a list of family members entitled to receive notice of 

attorney acting, if the person in question has not had recent contact with the donor. For 

example, the Nova Scotia Personal Directives Act provides that a family member may not 

exercise authority to make personal care decisions unless the family member has been in 

personal contact with the donor in the previous twelve months.511  

 

We would not exclude a family member from receiving notice on this basis. There may be 

many reasons for lack of recent contact, not all of which would suggest a lack of care or 

inability to take action to protect the donor. As well, it may be difficult for the attorney to 

determine with whom the donor has had recent contact. The reasons for disqualifying a 

nearest relative from making medical and personal care decisions in our view do not apply to 

receiving a notice of attorney acting.512 

 

The Act should prescribe the contents of a notice of attorney acting, including the name of the 

donor, the name of the attorney(s), the names of any alternate attorneys and any named 

monitor(s), the date of execution of the EPA, the date upon which the attorney began to 

exercise authority pursuant to the EPA, a list of the attorney’s duties, any limits on the 

attorney’s authority, and an outline of remedies available under the Act to prevent and 

respond to potential abuse or misuse. A standard form notice of attorney should be 

developed and disseminated along with the recommended standard form EPA, which would 

include the prescribed content. 

 

                                                                                                                                                                             
intervals. In practice a donor who has chosen to appoint one or more monitors is likely to name the 

monitors to receive the notice. 

511 Personal Directives Act, supra note 1, s 14(2)(a). 

512 In later sections we recommend that family members should be entitled, in some circumstances, to 

receive notice of an attorney’s resignation, to request an accounting from the attorney, and to make an 

application to court for an order in relation to an EPA. In those cases as well we would not exclude 

family members who have not had recent contact with the donor. 
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Recommendations:  

 

Subject to any express direction in the EPA, upon the donor’s incapacity in an area 

of authority covered by the EPA, the Act should require an attorney who has begun 

to exercise any authority granted by an EPA to deliver a written Notice of Attorney 

Acting.  

 

The Act should require that a Notice of Attorney Acting must be delivered to the 

donor, any named monitor, and any persons named by the donor in the EPA for the 

purpose of receiving a Notice of Attorney Acting. 

 

If no person is named in the EPA as a monitor or designated to receive a Notice of 

Attorney Acting, or if no named monitor or recipient is capable of receiving the 

notice, the Act should require the attorney to deliver the notice to the immediate 

family members of the donor (i.e., donor’s spouse, registered domestic partner or 

common law partner, adult children, parent, and adult siblings), as well as any 

delegate appointed pursuant to a personal directive. 

 

Where notice cannot be delivered to any immediate family member or a delegate, 
notice should be given to the first available from a list of nearest relatives. The 
nearest relative list should be as follows: 
 

f) grandparent; 

g) grandchild; 

h) aunt or uncle; 

i) niece or nephew; 

j) other relative. 

 

The Act should provide that once the attorney has delivered a Notice of Attorney 

Acting to the required person or persons, the attorney will not be required to deliver 

a Notice of Attorney Acting at a later time. 

 

The Act should provide that the donor may exclude any person or class of persons 

from the list of persons who may receive a Notice of Attorney Acting. A donor may 

indicate the exclusion in the EPA or advise the attorney at any time of the exclusion. 

 

The Act should provide that the donor may, by express instruction in the EPA, waive 

the duty to deliver a Notice of Attorney Acting. 

 

A Notice of Attorney Acting should include the name of the donor, the name of the 

attorney(s), the names of any alternate attorneys and any named monitor, the 

names of all other recipients of the notice, the date of execution of the EPA, the date 

upon which the attorney began to exercise authority pursuant to the EPA, a list of 

the attorney’s duties, a summary of possible consequences for breach of those 
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duties, any limits on the attorney’s authority, and an outline of remedies available 

under the Act to prevent and respond to potential abuse or misuse. 

 

A standard form Notice of Attorney Acting and a list of persons to whom the donor 

may direct that the Notice be sent should be disseminated along with the standard 

form EPA and educational materials.  

 

The standard form EPA should not include an option to waive the duty to deliver a 

Notice of Attorney Acting. 

 

 

9.3 The Duty to Keep Records  

 

At common law, agents have a duty to preserve correct accounts of all the agent’s dealings 

and transactions, and a duty to account to the principal.513 The duty to account is an ongoing 

duty, which does not end when the donor dies.514  

 

With regard to the content of the duty to account, Fridman writes: 

 

Clearly this duty requires for its proper performance that the agent should be in 

a position to know what he must pay to the principal, and that the principal 

should be able to see whether the agent has fulfilled his duty. Hence the agent is 

obliged to keep the principal’s property and money separate from his own and 

from other people’s property, to keep proper accounts, and to be ready to 

produce them on demand to the principal, or a proper person appointed by the 

principal.515 

 

The duty to keep records and to account is a critical feature of an effective system of EPA 

oversight.  

 

British Columbia’s Power of Attorney Regulations lists the records the attorney is required 

to keep during the appointment, as follows:  

(a) a current list of the adult's property and liabilities, including an estimate of 
their value if it is reasonable to do so;  

(b) accounts and other records respecting the exercise of the attorney's authority 
under the enduring power of attorney;  

                                                        
513 Watts & Reynolds, supra note 2 at para 6-090. 

514 Howlett, supra note 364 at 403. 

515 Fridman, supra note 5 at 173-174. 
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(c) all invoices, bank statements and other records necessary to create full 
accounts respecting the receipt or disbursement, on behalf of the adult, of 
capital or income.516 

A form in the Regulations under Saskatchewan’s Powers of Attorney Act, 2002 provides that 

property attorneys should keep all relevant documentation, including cancelled cheques, 

invoices, bank statements, copies of titles and relevant letters.517 

 

Without professional advice, many non-professional attorneys will fail to keep adequate 

records. Including such a list in the legislation - and more importantly in accompanying 

educational materials including the standard form EPA – will provide important guidance. 

 

In our Discussion Paper we proposed that the attorney should be required to keep the 

following records: 

 

 a) a current list of all assets and liabilities of the estate, including their values if 

those can be reasonably estimated; 

b) all receipts, cancelled cheques, invoices, bank statements, copies of title, 

conveyances, records of any transaction and any relevant correspondence. 

 

In response we heard that the first of these would be an unrealistic expectation of attorneys 

who are helping in only limited fashion, or dealing only with certain aspects of the donor’s 

estate. The attorney who is only paying bills may be in no position to keep a list of all assets 

and liabilities of the donor’s estate. 

 

The WCLRA recommended that the duty to keep records should be more limited: 

 

 ... The duty of an attorney to keep records of financial transactions is active, 

ongoing and mandatory. The duty includes making an inventory of the property 

brought under the attorney’s control and keeping track of all subsequent 

transactions with respect to that property, with documented proof. 518 

 

Ontario’s Accounts and Records of Attorneys and Guardians Regulation under the 

Substitute Decisions Act requires an attorney to keep very detailed accounts, including a list 

of all of the donor’s assets,519 but only upon donor’s incapacity.520 

                                                        
516 Power of Attorney Regulation, supra note 332, s (2).  

517 The Powers of Attorney Regulations, supra note 191, Form H. 

518 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at xvii. 

519 O Reg 100/96, s 2(1). 

520 Substitute Decisions Act, supra note 28, s 38(1). 
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We recommend that the attorney be required to keep records only in relation to property 

which is brought under the attorney’s control, and the attorney’s transactions with the 

donor’s property. 

 

The Act should require the attorney to keep account of values of assets and liabilities under 

the attorney’s control, but should avoid requiring the attorney to incur the expense of a 

formal valuation. Therefore the Act should require the attorney to keep a list of assets and 

liabilities, with values only within the attorney’s actual knowledge, or where they can be 

reasonably estimated by the attorney. 

 

Recommendations: 

 

The Act should provide that the attorney has a duty to preserve and keep records 
regarding all assets and liabilities of the donor which are brought under the 
attorney’s control, and any transaction undertaken pursuant to the appointment. 
 
The Act, and accompanying education materials, should specifically describe what 
records the attorney is required to keep during her appointment, including: 
 

c) a current list of all assets and liabilities under the attorney’s control, 

including values where they are known or can be reasonably estimated by the 

attorney, and all records in relation thereto; 

d) all records of any transaction undertaken pursuant to the appointment, 

including but not limited to receipts, cancelled cheques, invoices, bank 

statements, copies of title, conveyances, and any relevant correspondence. 

Public education materials should provide guidance to attorneys on the duty to 

preserve and keep records. 

 

 

9.4 The Duty to Account to the Donor  

 

Nova Scotia’s Act does not expressly provide that the attorney has a duty to account to the 

donor, nor does the Act set out the content of the duty to account. It does provide that a 

donor may apply to the court for an accounting should the attorney not provide an 

accounting voluntarily. The Act should confirm that the attorney has a duty to account to the 

donor upon request. 

 

In the case of D.B. v. J.M.J., Bryson J. explained that upon the death of the donor, an 

attorney should produce an accounting that fulfills the following expectations: 

 

(1) demonstrating how [the attorney] kept her property and the property of [the 

donor] separate and apart; 
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(2) disclosing what property of [the donor] initially came into [the attorney]’s 

hands; 

(3) providing copies of all receipts, cancelled cheques, and bank account 

statements  for [the donor] from the time that [the attorney] began acting as 

her attorney; 

(4) providing a detailed list of all payments made on behalf of [the donor] from 

her funds; and 

(5) providing a closing summary of [the donor]’s property upon her death so 

that her beneficiaries would know what the estate then consisted of. 521 

 

In our view, the Act should include a provision which confirms the specific requirements of 

the duty to account for general purposes. 

 

Recommendations: 

 

The Act should require the attorney to account to the donor upon demand by the 
donor. 
 
The Act should provide that an accounting must include: 
 

d) a statement of the assets and liabilities of the donor under the attorney’s 

control at the beginning of the accounting period, with values where they are 

known to or can be reasonably estimated by the attorney; 

e) details of any transactions involving the donor’s estate, including copies of 

any records of those transactions, as well as bank account statements and 

any other statement of the value of an asset or liability which the attorney 

may have received; and, 

f) a closing summary of the estate’s current assets and liabilities under the 

attorney’s control, with values where they are known to or can be reasonably 

estimated by the attorney. 

 
Public education materials should provide guidance to attorneys on how to provide a 
proper accounting. 

 

 

                                                        
521 2010 NSSC 137 at para 16. In this case Bryson J was outlining the duty to account upon the donor’s 

death. For a detailed standard form for an accounting, see The Powers of Attorney Regulations, supra 

note 191, s 3(h), Form H. 
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9.5 The Duty to Account to a Monitor  

 

Several provinces in Canada have extended the equitable duty to account to the donor to 

third parties when the donor is incapacitated. For example, Manitoba’s Powers of Attorney 

Act provides for the following system of monitoring: 

 

Duty of attorney to provide accounting  

22(1) During any period in which an attorney has a duty under subsection 

19(1) to act, the attorney shall provide an accounting in respect of the estate  

 

(a) upon demand by any person named as a recipient of an accounting 

by the donor in the enduring power of attorney; or  

 

(b) where the donor does not name a recipient in the enduring power 

of attorney or the named recipient is the attorney or the spouse or 

common-law partner of the attorney or is deceased or mentally 

incompetent, annually to the nearest relative of the donor.  

 

Restriction re nearest relative 

22(2) An attorney or the spouse or common-law partner of an attorney who is 

the nearest relative of the donor is deemed for the purpose of clause (1)(b) not 

to be the nearest relative.  

 

Person receiving accounting has no duty  

22(3) No person who receives an accounting under subsection (1) has any duty 

or liability in respect of the accounting.  

 

In short, if the donor has named a recipient in the EPA then the attorney must account to 

that person on demand. If there is no named recipient, or if the named recipient is not 

available or is the spouse of the attorney or the attorney himself, then the attorney must 

account to the donor’s closest relative (as defined in a statutory list) on an annual basis.  

 

The system provides for third party oversight of attorney activities, without requiring 

extensive public monitoring or investigation. The attorney is only responsible to report to one 

individual, ie., “the nearest relative” if the donor fails to name a recipient or recipients in the 

EPA - limiting the prospect of multiple family members placing unreasonable demands on 

the attorney. 

 

The New York State Law Revision Commission also recommended the use of monitors, 

however, on an optional basis.522 The Commission noted that monitors are provided for in 

                                                        
522 New York State Law Revision Commission, supra note 243 at 35. 



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

183 
 

Wisconsin and Minnesota and that their work is particularly important where the principal 

has lost capacity.523  

 

The Victorian Parliament Law Reform Committee in Australia recommended that Victoria’s 

Powers of Attorney Act should similarly provide that a donor may appoint one or more 

personal monitors to oversee the operation of an EPA.524 The Committee noted that there was 

considerable support for enabling a donor to appoint a monitor, commenting, “This approach 

was seen as being personally empowering for the principal, as well as being less formal than 

other approaches such as increased auditing and reporting requirements.”525 

 

The Committee envisioned a number of roles for a personal monitor, including receiving 

accounts from an attorney, being notified if the attorney makes any gifts to himself or herself 

or any large gifts to others, being notified if the representative plans to sell the donor’s family 

home or other major asset, and being notified of the registration of an EPA.526 The 

Committee was of the view that ultimately, the donor should choose whether to appoint a 

monitor and what functions the monitor should fulfill. However, the Committee 

recommended the development of information and education materials to promote 

awareness for donors about the possibility of appointing a monitor and the various roles that 

could be played by a monitor.527 

 

In its 1999 Report this Commission recommended the adoption of a similar system of 

accounting. The Commission reported that such a system, “allows the donor to address not 

only who will make the financial decisions, but who will, in effect, review those decisions 

based on the accounting provided.”528 The Commission also recommended that the person 

named or deemed as recipient should also receive a copy of the EPA. 

 

Saskatchewan has also adopted this system of informal accounting; however, the system is 

not mandatory for attorneys who do not receive compensation529 and an attorney is only 
                                                        
523 Ibid. 

524 Parliament of Victoria, Australia, Law Reform Committee, Inquiry into Powers of Attorney: Final 

Report of the Victorian Parliament Law Reform Committee (August 2010) online:  

<http://www.parliament.vic.gov.au/images/stories/committees/lawrefrom/

powers_of_attorney/Report_24-08-2010.pdf> at 197. 

525 Ibid. 

526 Ibid at 158. 

527 Ibid. 

528 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 34. 

 
529 The Powers of Attorney Act, 2002, supra note 28, s 17. The Regulations provide a form which an 

attorney may use to provide an accounting. The form details the assets and debts of the donor at the 

beginning of the accounting period; activity during period of accounting; and the assets and debts of 

http://www.parliament.vic.gov.au/images/stories/committees/lawrefrom/powers_of_attorney/Report_24-08-2010.pdf
http://www.parliament.vic.gov.au/images/stories/committees/lawrefrom/powers_of_attorney/Report_24-08-2010.pdf
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bound to provide an accounting to a named recipient, nearest relative, personal attorney or 

supervisory body upon the request of that recipient, relative, representative or supervisory 

body.530 This passive duty to account is triggered by the donor’s incapacity.531 

 

The Northwest Territories532 and Nunavut533 also provide for an informal system of 

accounting. A named recipient may demand an accounting once the attorney is under the 

duty to act.  

 

The WCLRA recommended a similar system. As in Saskatchewan, once the donor is 

incapable an attorney would only be required to pass accounts to a named person or relative 

upon the request of that person or body. The WCLRA recommended that immediate family 

members and any persons designated by the donor to receive a Notice of Attorney Acting 

should be entitled to receive an accounting on request, provided that requests are made at 

“reasonable intervals.”534 The WCLRA also recommended that an application could be made 

to court should an attorney fail to pass accounts or should other disagreement arise.535 

 

In our Discussion Paper we proposed that the Act should require accounting to a named 

monitor upon request, or to the first available from a list of interested persons on an annual 

basis. The donor would be permitted to waive the requirement. In response, we heard 

concerns that this would be a significant imposition on the attorney, particularly while the 

donor was capable of monitoring the attorney. The fear is that some attorneys - particularly 

volunteer, non-professional attorneys - will decline the appointment, or resign. We also 

heard concerns that it would be a flashpoint for family strife, to the extent family members 

use the accounting as an opportunity to second-guess the attorney’s decisions. Finally, there 

was concern about breaching the donor’s privacy without consent, since the accounting 

requirement would apply unless the donor opted out. 

 

In our view it should be understood by the attorney - professional and amateur alike - that 

keeping records and accounting upon request by the donor is one of the basic duties of an 

                                                                                                                                                                             
the donor at the end of the accounting period. See The Powers of Attorney Regulations, supra note 

191, Form H. 

 
530 The Powers of Attorney Act, 2002, supra note 28, s 18. 

531 The Act provides for a mandatory accounting on the termination of the attorney’s authority: ibid, s 

18.1. 

532 Powers of Attorney Act, supra note 114, s 23. 

 
533 Powers of Attorney Act, supra note 117, s 25(1). 

 
534 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 45. 

535 Ibid at 46. 
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attorney. It should not be a great imposition to widen the list of recipients, once the donor is 

incapacitated. 

 

We acknowledge the potential for family members to cause problems for the attorney with 

unwanted questions, and the potential intrusion upon the donor’s privacy. In our view, 

however, these concerns do not outweigh the need for a stronger system of safeguards - 

including monitoring - around the use of EPAs, for the benefit and confidence of those who 

use them. The Act would not give those family members any authority over the attorney’s 

decisions. Whether those family members would be more inclined, or less, to cause difficulty 

for the attorney with a proper accounting in hand is open to question. Finally, our 

recommendation is that the donor who is concerned about privacy, or putting the attorney 

under an undue burden, should be permitted to opt out by appointing someone else to act as 

monitor, or waiving the duty entirely. We also recommend that the option be made very clear 

to donors in education materials and the standard form EPA. 

 

The Act may also permit the attorney to provide an accounting to immediate family 

members, even where they had not requested one. Where one family member is harassing a 

well-meaning attorney, this would permit the attorney to involve other family members.  

 

We do agree that the list of persons entitled to request an accounting in the absence of a 

named monitor should not include extended relatives. Rather, the list should only include 

immediate family members of the donor (spouse, registered domestic partner, or common 

law partner, adult child, parent, sibling), and a delegate appointed by a personal directive.536 

 

We recommend that a spouse, common law partner or registered domestic partner of the 

donor should not be entitled to receive an accounting from the attorney if the spouse or 

partner has ceased to cohabit with the donor with the intention of ending the relationship, or 

made an application for a family law remedy.537 Providing this information, outside the rules 

for disclosure in family law matters, may compromise the donor’s position. 

 

In summary, we recommend that the Act should provide that a donor may name a monitor, 

who is entitled to receive an accounting from the attorney on demand, made at reasonable 

intervals. If the donor does not name a person entitled to receive an accounting, or if that 

person is unavailable or is the spouse, common law partner or registered domestic partner of 

the attorney or the attorney himself, the attorney should be required to account to all 

immediate family members (the spouse, registered domestic partner, or common law 

partner, adult child, parent and adult siblings) of the donor who request an accounting, no 

more than once a year. A delegate appointed by a personal directive should also be entitled to 

receive an accounting upon request, no more than once a year. The provision ought to be 

                                                        
536 E.g., The Powers of Attorney Act, 2002, supra note 28, s 18(2)(a)(iii). 

537 In a later section we recommend that a spouse should be disqualified from acting as attorney in 

these circumstances; see section 10.4.2, below. 
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subject to any contrary direction in the EPA; the donor should be entitled to exclude any 

person or class of persons from being entitled to receive an accounting, to circumscribe the 

duty in any other respect, or to opt out entirely. 

 

Again, we note that relying on family ties to construct a default list absent direction in the 

EPA is problematic, since many donors may have stronger relationships of trust and 

confidence with friends, colleagues or others. But we have found no better way to define a list 

of presumptively interested persons. 

 

The duty to account to a monitor or family members should apply – subject to any contrary 

direction – only once the donor is no longer capable of making decisions respecting property 

and financial affairs. Again we confront the difficulty of defining a duty according to a 

condition which may be a moving target – i.e., if the donor’s state of capacity shifts from time 

to time. And the donor may be vulnerable and in need of supervisory assistance but not 

legally incapable. Nevertheless in our view where the donor is legally capable it must be for 

the donor to indicate to whom, if anyone, the attorney must account. Therefore we 

recommend that, subject to any direction in the EPA, the duty should only apply while the 

donor is incapable in any area of authority covered by the EPA. 

 

Recommendations: 
 
The Act should provide that, subject to any direction in an EPA, an attorney who has 

begun to act must, during any incapacity of the donor in any area of authority 

covered by the EPA, account to a monitor named by the donor in the EPA upon 

demand by the named monitor, made at reasonable intervals. 

 

The Act should provide that subject to any direction in an EPA, if the EPA does not 

name a monitor, or if the named monitor is the attorney or the attorney’s spouse, 

common law partner or registered domestic partner, or is unavailable or incapable 

of requesting an accounting, the attorney must, during any incapacity of the donor 

in any area of authority covered by the EPA, account to the immediate family 

members (spouse, registered domestic partner, common law partner, adult child, 

parent, sibling) of the donor who request an accounting, no more than once a year. 

A delegate appointed by a personal directive should also be entitled to receive an 

accounting upon request, no more than once a year. 

 

The Act should permit the attorney to provide an accounting to immediate family 

members who have not requested an accounting. 

 

The Act should provide that a spouse, common law partner or registered domestic 

partner of the donor should not be entitled to receive an accounting from the 

attorney if the spouse or partner has ceased to cohabit with the donor with the 

intention of ending the relationship, or made an application for a family law 

remedy. 
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The Act should provide that the donor may exclude any person or class of persons 

from receiving an accounting. 

 
The Act should provide that the content of an accounting to a monitor should be the 

same as that for an accounting to the donor. 

 

The Act should provide that a monitor or other person who is entitled to demand an 

accounting is under no obligation to do so, and upon receiving an accounting is 

under no duty to take further action and bears no liability for failing to do so, except 

for gross negligence or willful misconduct. 

 

Public education materials should draw attention to the significance of appointing a 

monitor, and the entitlement of family members to receive an accounting if no 

monitor is named, as well as the donor’s option to opt out entirely. Education 

materials should also indicate other options for ensuring transparency - such as to 

require the attorney to notify a monitor or other person before selling a significant 

asset - even if they are not specifically provided for by the legislation. 

 

The option to appoint a monitor should be clearly identified in a standard form 

EPA. 

 

 

9.6    Duty to Account Upon Termination of the Attorney’s Authority 

 

In its 1999 Report, this Commission recommended that upon the termination of an EPA - 

including upon the death of the donor - the attorney should be required to provide a final 

accounting to whoever assumes responsibility for the donor’s estate.538 

 

In Saskatchewan, within six months of the termination of the attorney’s authority the 

attorney is required to account, by affidavit, to any person named for that purpose in the EPA 

or an adult family member of the donor, a guardian, the personal representative of the 

donor’s estate if the donor is deceased, and the public guardian and trustee.539 A beneficiary 

of the donor’s estate, other than the attorney, is also entitled to request a final accounting.540 

 

Of course, a duty which arises upon termination will not catch abuse which is occurring, or 

which may occur in the future. But as one expert has said: “the mere fact that the agent will 

                                                        
538 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 33. 

539 The Powers of Attorney Act, 2002, supra note 28, s 18.1(1). 

540 Ibid, s 18.1(2). 
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be called on to account to a court may deter some abuse from occurring.”541 Under current 

law, an attorney may act for years pursuant to an EPA, knowing she will never be called upon 

to account. 

 

Recommendations: 

 
The Act should require the attorney to account to whoever assumes responsibility 
for the donor’s estate upon the termination of the attorney’s authority. In the case of 
the donor’s death this would include the personal representative of the donor’s 
estate.  
 
Residuary beneficiaries should be entitled to receive an accounting following the 
donor’s death, upon request. 
 
The Act should provide that the content of an accounting upon the termination of 
the attorney’s authority should be the same as that for an accounting to the donor. 
  

 

                                                        
541 Carolyn L Dessin, “Financial Abuse of the Elderly: Is the Solution the Problem?”(2003) 34 
McGeorge LR 267 at 317. 
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10 .  VARY ING  AND  TERMINAT ING  AN  EPA  
 

10.1 Variation 

 

10.1.1 Variation by the donor 

 

At common law, a donor with capacity may vary the terms of the attorney’s authority. British 

Columbia’s Power of Attorney Act codifies this common law rule and provides that the donor 

must give written notice of the change to the attorney.542 The Act provides that “a change 

must be in writing and must be signed by the adult in the same manner as an enduring power 

of attorney”.543 

 

A variation continues the authority of an attorney under different terms, or appoints a 

different attorney, or both. It is distinct from a renunciation in that the donor does not 

reclaim his or her authority. We agree that a variation should be executed under the same 

legal requirements as the initial grant of an EPA. We agree as well that it should be effective 

as against an attorney or a third party immediately once the attorney or third party has 

effective notice of the change. 

 

Recommendations: 

 

The Act should require that a variation of an EPA must be executed by the donor in 
the same manner and under the same conditions as are required for an EPA. 
 

The Act should provide that the variation is immediately effective with regard to any 
person or entity which becomes aware of it. 

 

 

10.1.2 Variation by the Court 

 

Nova Scotia’s Act does not explicitly provide that an attorney or interested party may apply to 

have the court vary an EPA. The Act does provide that the court may for cause “grant such 

relief as the judge considers appropriate.”544 

 

Powers of attorney legislation in Manitoba, New Brunswick, and Nunavut explicitly provide 

that the court may vary an EPA.545 Manitoba’s Law Reform Commission recommended such 

                                                        
542 Power of Attorney Act, supra note 32, s 28(2). 

 
543 Ibid, s 28(3). 

544 Powers of Attorney Act, supra note 13, s 5(1)(e). 

545 The Powers of Attorney Act (MB), supra note 70, s 24(1)(f); Property Act (NB), supra note 29, s 
58.4; Powers of Attorney Act (Nu), supra note 117, s 27(1)(g). 
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a provision, on the basis that it would enable the court to protect the donor and prevent the 

termination of the EPA even though its terms are in some respect inadequate or 

inappropriate.546 By allowing the court to vary the terms of the EPA, rather than terminate 

the appointment, the court may prevent the need for a guardianship order. The Commission 

also recommended that the donor could prevent the court from varying the EPA by 

specifically stating so in the EPA.547 Manitoba’s Powers of Attorney Act provides that the 

court may vary an EPA, subject to the provisions of the EPA, and having regard to the donor’s 

intentions.548  The application to vary can be brought by an interested party. 

 

The Alberta Law Reform Institute, on the other hand, considered that allowing a court to vary 

an EPA violates the basic principle of respecting the donor’s autonomy. The Institute took the 

view that if the EPA is not sufficient to protect the donor’s interests then a guardianship 

proceeding must proceed.549 Alberta’s Powers of Attorney Act does not provide the court 

with authority to vary an EPA. 

 

British Columbia’s Power of Attorney Act sets out more stringent requirements for an 

application to vary. Only the Public Guardian and Trustee or a person who has made a report 

for the Public Guardian and Trustee may make the application. The applicant must show that 

change is necessary.550 The court must consider the wishes, instructions, beliefs and values of 

the donor and must not make an order contrary to those wishes unless the adult is incapable 

and it is in the best interests of the adult.551 

 

In its 1999 Report this Commission recommended that a court should be allowed to vary an 

EPA, if it is in the best interests of the donor. For example, if a donor specifies a periodic 

charitable donation to be made from the estate and the estate is being depleted as a 

consequence to the point that the donor’s personal care is being compromised, the terms of 

the EPA could be varied to ensure the donor’s personal well-being. However, the Commission 

recommended that only the donor’s nearest relatives, the attorney or a named alternate 

should be able to bring an application.552 The Commission was concerned that other parties, 

less closely identified with the donor, might be able to circumvent the donor’s intentions.553 

                                                        
546 Enduring and Springing Powers of Attorney, Report No 83, supra note 302 at 32. 

547 Ibid. 

548 The Powers of Attorney Act, supra note 70, s 24(1)(f). 

549 Enduring Powers of Attorney: Report for Discussion No 7, supra note 249 at 96. 

550 Power of Attorney Act, supra note 32, s 36(5)(a). 

551 Ibid, s 36(6). 

 
552 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 44. 

 
553 Ibid. 
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We agree that the court should be allowed to vary an EPA if it is in the best interests of the 

donor and the donor is incapable of making the variation. The court should attempt to follow 

the expressed intentions of the donor as provided for in the EPA as closely as possible, and 

should have regard for the wishes, instructions, beliefs and values of the donor. An attorney, 

monitor or interested person (as defined in the Act) should be able to make an application to 

vary. 

 

Recommendations: 

 

The Act should provide that, subject to the terms of an EPA, a court may vary the 
EPA if it is in the best interests of the donor, and the donor is incapable of making 
the variation. 
 

The Act should provide that an interested person may apply for a variation. The 
Act should define interested person to include: 
 

l) the donor’s spouse, registered domestic partner or common law partner; 

m) an adult child of the donor;  

n) an adult grandchild of the donor; 

o) an adult great-grandchild of the donor; 

p) a parent of the donor; 

q) an adult sibling of the donor;  

r) an adult niece or nephew of the donor;  

s) the Public Trustee;  

t) an attorney or a monitor or any other person listed in the EPA, including 

the declarant;  

u) the donor’s delegate in the donor’s personal directive or equivalent 

document; and,  

v) a representative of a care home where the donor is residing. 

 

The Court should have regard for the wishes, instructions, values and beliefs of the 
donor and the variation should follow, as closely as possible, the expressed 
intentions of the donor. 

 

 

10.1.3 Substitution of the Attorney 

 

Nova Scotia’s Act provides that an attorney may apply to a judge of the Supreme Court for an 

order substituting another person as attorney, and the court may grant the application where 

there is cause to do so.554 Notice of the application must be given to the Public Trustee.555 The 

                                                        
554 Powers of Attorney Act, supra note 13, ss 5(1) and (3).  

555 Ibid, s 5(3). 
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Act also provides that an interested party may apply to substitute another person for the 

attorney and the court may grant the application for cause.556 

 

In Re Wilson Estate, Robertson J. held that the Powers of Attorney Act allowed for the 

substitution of a joint attorney in the event of the death of one of the joint attorneys.557 The 

donor had appointed her son and daughter as her joint attorneys. The donor’s son 

predeceased her and the remaining joint attorney – the daughter – brought an application to 

have her brother’s wife (the wife of the deceased joint attorney) appointed as attorney in her 

husband’s place. At issue was whether the death of a joint attorney meant the termination of 

the EPA; and if not, then what constituted cause to allow the court to substitute the donor’s 

daughter-in-law as attorney. Justice Robertson found that the death of one joint attorney 

should not terminate the EPA.558 She held that the death of the joint attorney constituted 

cause for the substitution under the Act and allowed the substitution in the accordance with 

the best interests of the donor.559   

 

Following the decision in Re Wilson Estate, the Legislature amended the Act to include 

section 7(1), which permits the remaining joint attorney(s) to act despite the termination of 

the authority of a named joint attorney. Where there is only one attorney named under the 

EPA, however, a substitution would be the only way to prevent the EPA from terminating, 

and the resulting need for a guardianship. 

 

It may be desirable to continue an EPA by substituting an attorney rather than have to go 

through the added delay, cost and loss of privacy that a guardianship hearing will entail. 

However, permitting a court to intervene to appoint an attorney is counter to one of the main 

purposes of an EPA, which is to allow the donor to choose a trusted person to be responsible 

for her affairs. Unlike a guardian, an attorney - including any substitute appointed by the 

court - is not required to post a bond,560 and is not required to deliver accounts within a year 

of his or her appointment and again at the end of the guardianship.561 As well, an attorney is 

not required to seek a license from the court in order to sell or mortgage the real property of 

the person under guardianship.562 

 

                                                        
556 Ibid, s 5(1). 

557 Re Wilson Estate, supra note 68 at para 22. 

558 Ibid at para 29. 

559 Ibid at paras 3 to 4. 

560 See Incompetent Persons Act, supra note 99, s 8. 

561 Ibid, ss 8(c), 8(d). 

562 Ibid, s 11(2). 
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The Alberta Law Reform Institute recommended against permitting the court to appoint a 

substitute attorney. The Institute recommended that it was “both artificial and inappropriate 

for a court to continue the EPA once the original attorney has been removed. At this point the 

essential elements of the EPA – the donor’s personal selection of the attorney, and the 

donor’s desire to avoid court intervention – have been destroyed.”563 The Institute 

recommended instead that the EPA should be terminated and the court should direct the 

applicant or Public Trustee to bring guardianship proceedings and possibly appoint an 

interim trustee of the donor’s estate.564 Alberta’s Powers of Attorney Act does not permit the 

court to appoint a substitute attorney, but authorizes the court to direct the applicant for a 

termination order to bring an application forthwith for a trusteeship order.565 Pending this 

application for trusteeship the court may appoint an interim trustee.566 

 

In its 1999 Report this Commission recommended that substitution should only be allowed 

where the donor has specified an alternate attorney in the EPA.567 If there is no named 

alternate then a guardianship application would have to be initiated. 

 

In our Discussion Paper we proposed that the court should not have authority to substitute 

an attorney, echoing the Alberta Law Reform Institute’s reasons. In response we heard that it 

can be a benefit to have the court substitute an attorney, rather than require the appointment 

of a guardian. Though many agreed that the court should not be in a position to appoint 

someone not named by the donor as an attorney or an alternate, some cautioned that it may 

not be in the donor’s interests to have his or her substitute decision-maker bound by the 

more constrained and cumbersome guardianship regime. As noted above, under the 

Incompetent Persons Act, among other things, a guardian is required to post a bond and 

deliver accounts to the court,568 and must seek a license before selling or mortgaging real 

property.569 As well, the application to be appointed as guardian can be expensive, time-

consuming, and public. Also, the donor may have placed limits or reporting requirements in 

an EPA that would not be included in a guardianship order. It may be in the donor’s best 

interests for the EPA to continue with the particular arrangement of powers and 

responsibilities that the donor intended, albeit with a different attorney. 

 

                                                        
563 Enduring Powers of Attorney: Report for Discussion No 7, supra note 249 at 95. 

564 Ibid. 

565 Powers of Attorney Act, supra note 96, s 11(4)(a). 

 
566 Ibid, s 11(4)(b). 

567 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 43. 

568 Incompetent Persons Act, supra note 99, s 8. 

569 Ibid, s 11(2). 
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We continue to be of the view that the court should not be permitted to substitute a person 

not named as an attorney, absent express provision in the EPA. The ability to choose one’s 

representative is very much at the core of the EPA system. The guardianship regime is 

designed to require a certain elevated level of external accountability for a person who has 

not been specifically appointed by the donor. If those general conditions are not appropriate 

in some cases - such as where a person has made an EPA but the attorney is not able to act - 

then that is a matter for a review of the Incompetent Persons Act. Among other things, such a 

review could examine whether, in such situations, the court may adopt some or all of the 

terms and conditions of the EPA into the guardianship order. 

 

We would permit the court to substitute a named alternate. 

 

Recommendation: 

 

The Act should provide that the court may not substitute a person who is not 
named as an attorney or an alternate attorney in an EPA, unless the EPA so 
authorizes. 

 

 

10.2 Revocation 

 

All jurisdictions in Canada except for Nova Scotia and Manitoba expressly provide that a 

donor who is not mentally incapacitated may revoke an EPA.570 In an earlier section we 

recommended that Nova Scotia’s Act should expressly confirm the donor’s ability to revoke 

an EPA as well. Some donors may be unaware that they may do so, and that the process can 

be quite simple.571 

 

The Act may also specify certain procedures in order for the revocation to be effective. At 

common law, notice of revocation does not have to be in writing.572 As this Commission noted 

in its 1999 Report, however, it is in the best interests of the donor that the notice should be in 

writing. The Commission stated that, “written notice should help to prevent 

                                                        
570 Powers of Attorney Act (AB), supra note 96, s 13(1)(a); Power of Attorney Act (BC), supra note 32, 

s 28(1); The Powers of Attorney Act, 2002 (SK), supra note 28, s 19(1)(b); Enduring Power of 

Attorney Act (YK), supra note 97, s 14(1)(a); Powers of Attorney Act (NWT), supra note 114, s 16(1); 

Powers of Attorney Act (Nu), supra note 117, s 16(2); Substitute Decisions Act (ON), supra note 28, s 

12(1)(e); Civil Code of Quebec, SQ 1991, c 64, art 2172; Property Act (NB), supra note 29, s 58.2(2); 

Powers of Attorney Act (PEI), supra note 122, s 7; Enduring Powers of Attorney Act (NL), supra note 

178, s 11(1). 

571 Interview with Seniors’ Safety Coordinators Sharon Elliot, Dawn Thomas and Michelle Parker (23 

August 2011). 

572 Watts & Reynolds, supra note 2 at para 10-024. 
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misunderstandings and in the event of a dispute, should serve as strong proof of the donor’s 

intentions.”573 The donor should deliver the revocation to the attorney and any alternate 

attorney, as well as all third parties with whom the attorney has dealt or may deal. The donor 

should ask the attorney to acknowledge receipt of the revocation and return all original 

copies of the EPA to the donor.574 

 

Pursuant to the common law a third party is entitled to rely upon the authority of an attorney 

until he or she receives notice otherwise.575 For example, where a donor has revoked a power 

of attorney but has not notified the bank that the authority of the attorney is revoked, and the 

attorney presents at the bank and withdraws money from the donor’s bank account, the bank 

will not be found liable for allowing the attorney to withdraw the money, absent some 

negligence on its part. The donor’s remedy lies against the attorney by way of civil action, and 

criminal sanctions may apply as well. It is therefore very important for donors to be aware 

that in order to properly revoke a power of attorney or EPA they must deliver written notice 

of the revocation to all parties with whom the attorney deals or may potentially deal, as soon 

as possible following the revocation.576  

 

Legislation in Alberta, Saskatchewan and the Yukon simply provides that a donor with 

capacity may revoke an EPA in writing.577 Ontario, Quebec and British Columbia have 

instituted somewhat more extensive requirements for the proper revocation of an EPA.578 

Ontario’s Substitute Decisions Act, for example, provides that, “revocation shall be in writing 

and shall be executed in the same way as a continuing power of attorney.”579  

 

While the imposition of EPA execution requirements on a notice of revocation may help to 

ensure that a donor has capacity to understand the nature and effect of the revocation and 

ensures the authenticity of the revocation, this procedure also imposes a considerable degree 

of complexity to the process. A donor who is unaware of the revocation requirements might 

                                                        
573 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 38. 

574 For a discussion see Kelly Greenwood, “Best Practices – Revocation of Powers of Attorney” (14 

January 2008); Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 39-40. 

 
575 See M Jasmine Sweatman, Powers of Attorney and Capacity: Practice and Procedure (Toronto: 

Thomson Reuters Canada Ltd, 2014) at 26; Watts & Reynolds, supra note 2 at para 6-004. 

576 This situation is dealt with in the real property context by the requirement of registration of powers 

of attorney. 

577 Powers of Attorney Act (AB), supra note 96, s 13(1)(a); The Powers of Attorney Act, 2002 (SK), 

supra note 28, s 19(1)(b); Enduring Power of Attorney Act (YK), supra note 97, s 14(1)(a).  

578 Substitute Decisions Act (ON), supra note 28, s 12(2); Civil Code of Quebec, SQ 1991, c 64, art 2172; 

Power of Attorney Act (BC), supra note 32, s 28(1).  

579 Supra note 28, s 12(2). 
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wish to revoke the authority of his attorney, but be thwarted by some formal or 

administrative misstep. The requirement for witnesses, for example, may unduly delay the 

process. 

 

Nova Scotia’s Personal Directives Act provides that a revocation of a personal directive is in 

writing and executed in the same way as a personal directive;580 however, the Act also 

provides that the donor may revoke a personal directive by destroying the originals, with the 

intent to revoke the personal directive.581 In other words, the Act does not stymie the 

intentions of a donor who has not followed the formal execution procedures. 

 

In our view, while it is important to be certain that the donor is revoking an EPA freely and 

without coercion, and that she understands and appreciates the nature and effects of the 

revocation, the Act should not impose unduly onerous or unnecessary obstacles. A donor who 

revokes an EPA is not granting authority to someone else to deal with her property - an act 

that places her at considerable vulnerability - but is rather reclaiming that authority for 

herself. Where an EPA is being misused it is important that it can be revoked quickly. While 

it may be desirable to have a revocation witnessed and dated, these should not be formal 

requirements. Instead, a revocation should be required to be in writing and signed by the 

donor, and the Act should provide that it is immediately effective with regard to anyone who 

becomes aware of it. 

 

That said, donors, attorneys and third parties ought to be aware of best practices for 

revocation, including the attendance of witnesses and speedy delivery of copies to the 

attorney, any alternate attorneys, any named monitor(s), immediate family members and 

especially any third parties with whom the attorney may deal in the donor’s name. Such best 

practices, along with a form revocation, should be included in educational materials that 

would accompany the roll-out of the new Act. 

 

Recommendations: 

 

The Act should provide that to be effective, a revocation must be in writing and 
signed by the donor.  
 

The Act should provide that the revocation is immediately effective with regard to 
any person or entity which becomes aware of it.  
 

A standard form notice of revocation should be disseminated along with the 
standard form EPA and education materials. 
 

Educational materials should include “best practice” instructions on how to 

                                                        
580 Personal Directives Act, supra note 1, s 12(1)(c). 

581 Ibid, s 12(2). 
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properly revoke an EPA, including delivering written notice to the attorney and to 
all third parties with whom the attorney may deal. 

 

 

10.2.1 Irrevocable Powers of Attorney 

 

At common law, a power of attorney coupled with a property interest cannot be revoked 

while that interest persists.582 For example, a power of attorney may authorize a creditor to 

sell property and then keep the proceeds as repayment of the donor’s debt.583 Nova Scotia’s 

Act does not specifically provide for irrevocable powers of attorney given for value, and 

therefore the common law rule will apply.  

 

Powers of attorney legislation in Manitoba, Alberta, New Brunswick, the Yukon, and 

Northwest Territories all provide for irrevocable powers of attorney. Manitoba’s The Powers 

of Attorney Act specifically provides that: 

Where a power of attorney is given for valuable consideration and is expressed in the 

document creating the power to be irrevocable, then, in respect of a purchaser,  

(a) the donor may not terminate the power without the agreement of the attorney, 
and the power is not terminated by the death, disability or bankruptcy of the donor; 
and  

(b) the attorney and the purchaser are not affected by any act done by the donor to 
terminate the power of attorney without the agreement of the attorney, or by the 
death, disability or bankruptcy of the donor.584  
 

The section not only confirms that a power of attorney given for valuable consideration is 

irrevocable by the donor, but it provides protection for the attorney and/or the purchaser in 

case of an event that would otherwise terminate the appointment. But the provision applies 

only if the document states that the power of attorney is irrevocable, which is not the case at 

common law.585 In case the document does not so indicate, the common law would apply. 

 

The Alberta Law Reform Institute has also recommended that statutory provisions respecting 

termination do not apply to irrevocable powers of attorney.586 While Alberta’s Powers of 

                                                        
582 Aldridge, supra note 443 at 58-59. 

583 Ibid. 

584 Supra note 70, s 5(2) 

585 Ibid. 

586 Enduring Powers of Attorney: Report for Discussion No 7, supra note 249 at 105. 
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Attorney Act does not include a provision to the same effect as that in Manitoba, it does 

exclude irrevocable powers of attorney from its termination provisions.587  

 

We recommend that the Act should expressly provide for irrevocable powers of attorney, and 

should exempt such irrevocable powers from the operation of any law that terminates a 

power of attorney other than by the agreement of the attorney and the donor or the donor’s 

successors in interest. 

 

Recommendations: 

 

The Act should provide that a power of attorney which is expressed to be 
irrevocable and is given for valuable consideration may not be revoked by the 
donor except with the agreement of the attorney. 
 

The Act should provide that any such irrevocable attorney is not affected by any 
rule of law by which a power of attorney is terminated, except with the agreement 
of the attorney and the donor, or the donor’s successor(s) in interest. 

 

 

10.3 Resignation 

 

At common law, an attorney may resign his appointment by giving notice to the donor. Nova 

Scotia’s Powers of Attorney Act does not expressly provide that an attorney may resign his or 

her appointment.  

 

Legislation in other jurisdictions provides for an attorney’s resignation. Nunavut’s Powers of 

Attorney Act, for example, provides forms for renunciation, which are mandatory for an 

attorney under a duty to act.588 An attorney who is not under a duty to act may, but is not 

required to, use the prescribed forms.589 

 

We have recommended that an attorney should be under a duty to act to the extent of the 

donor’s reasonable expectation, where the attorney has expressly or impliedly agreed to act 

and the attorney knows or ought reasonably to know that the donor is incapacitated. In our 

view, an attorney who is not under a duty to act should not be under an obligation to 

                                                        
587 Powers of Attorney Act, supra note 96, s 13(1). While Alberta does not expressly provide for 

irrevocable powers of attorney they will be allowed if they adhere to common law requirements. 

 
588 Powers of Attorney Act, supra note 117, s 24(1). In Nunavut, an attorney is under a duty to act 

when he or she knows or ought to know that the donor is mentally incapacitated and the attorney has 

already begun to act pursuant to the EPA or otherwise indicated his or her intention to act and the 

authority has not been terminated: ibid, s 9. 

589 Ibid, s 24(2). 
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renounce in any more formal way than by providing notice to the donor in accordance with 

the common law rule.  

 

Recommendation: 

 

The Act should provide that an attorney who is not under a duty to act may 
renounce the appointment by delivering written notice to the donor. 

 

 

10.3.1 Resignation by Attorney Who Has Begun to Act 

 

Different considerations arise with regard to an attorney who has begun to act or is under a 

duty to act. In that case the donor and others may fairly rely on the attorney’s performance of 

his duties, and more formal steps should be required if the attorney can no longer fulfill those 

duties. In particular, the donor may be incapacitated, or otherwise unable to respond 

effectively to safeguard his or her estate. 

 

In the absence of an express provision for renunciation in the Act, it appears that an attorney 

may renounce his or her appointment simply by giving notice to the donor in accordance with 

the common law rule - even if the donor no longer has capacity. 

 

Legislation in a number of jurisdictions that have imposed an express duty to act upon the 

attorney further stipulates that an attorney under a duty to act may only renounce the 

appointment with the permission of the court.590 This means that once an attorney has begun 

to act or has indicated consent to act, the attorney will be obliged to make a court application 

to renounce the appointment. 

 

This rule of renunciation permits the attorney to resign, while safeguarding the proper 

management of the donor’s estate. The problem, however, is that a court application may 

burden the donor’s estate with significant legal costs. The requirement may present 

significant practical difficulty for an attorney who is experiencing mobility issues or other 

disability of the sort that may require the attorney to renounce in the first place. Requiring an 

application to court, if the attorney has acted pursuant to the EPA, is likely to discourage 

some people from taking even minor steps to help manage the donor’s estate in order to keep 

it from falling into disarray. 

 

Ontario’s Substitute Decisions Act provides that in order to resign, an attorney who has 

begun to act must deliver a copy of the resignation to the grantor and any other attorneys 

                                                        
590 Powers of Attorney Act (AB), supra note 96, s 12(1); The Powers of Attorney Act (MB), supra note 

70, s 21; Powers of Attorney Act (NWT), supra note 114, s 22; Enduring Power of Attorney Act (YK), 

supra note 97, s 13(1); Powers of Attorney Act (Nu), supra note 117, s 24(1). 
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named in the EPA, including any alternate attorneys.591 Where the attorney is of the opinion 

that the donor does not have capacity and there is no substitute attorney listed in the EPA, 

the attorney must also send a copy of the resignation to the donor’s spouse or partner592 and 

the relatives of the donor who are known to the attorney and reside in Ontario.593 The 

Substitute Decisions Act also provides that, “An attorney who resigns shall make reasonable 

efforts to give notice of the resignation to persons with whom the attorney previously dealt on 

behalf of the grantor and with whom further dealings are likely to be required on behalf of the 

grantor.”594 

 

Requiring notice, rather than a court order, allows an attorney to resign without undue 

expense or burden, while making sure that the donor’s family members and other interested 

parties are made aware that the attorney is no longer acting. Again, we face the difficulty of 

relying on family members, when the donor might well have closer ties of trust and 

confidence with a friend, colleague or professional advisor. But it is difficult to define a class 

of default notice recipients other than on the basis of family relation. 

 

Where there is no one to whom the attorney may deliver a notice of a resignation, including a 

delegate under a personal directive, we consider that the attorney should have to give notice 

to the Public Trustee. The Public Trustee can assess the need for a guardianship proceeding. 

 

Recommendations: 

 

The Act should provide that an attorney who has begun to act or is under a duty to 
act must deliver notice in writing before ceasing to act.  
 

Notice of resignation must be delivered to the donor, where the donor is capable of 
understanding the nature of the notice and appreciating the consequences of the 
attorney’s resignation.  
 

The Act should require that, if the donor is not capable of understanding and 
appreciating the nature and consequences of the notice of resignation, the notice 
must be delivered to every other attorney and alternate attorney named in the EPA, 
or if there is no other named attorney or alternate, to a monitor named in the EPA.  
 

The Act should require that if notice of resignation cannot be given to an attorney, 
alternate attorney or monitor named in the EPA, notice must be delivered to the 

                                                        
591 Substitute Decisions Act, supra note 28, ss 11(a) to (c).  

592 This is not required if they are separated, nor is it required that the attorney serve notice on the 

relative of the spouse if they are separated. 

593 Ibid, s 11(1)(d). 

 
594 Ibid, s 11(2). 
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immediate family members of the donor (donor’s spouse, registered domestic 
partner or common law partner, adult children, parent, and adult siblings), and a 
delegate named in a personal directive. 
 
Where no immediate family member is available, notice should be delivered to the 
first available from a list of nearest relatives. The nearest relative list should be as 
follows: 
 

f) grandparent; 

g) grandchild; 

h) aunt or uncle; 

i) niece or nephew; 

j) other relative. 

 

If it is not possible to give notice to any person on the statutory list, the attorney 

should be required to deliver notice to the Public Trustee. 

 

 

10.4 Termination 

 

10.4.1 Bankruptcy of the Donor 

 

Powers of attorney legislation in Manitoba,595 Nunavut596 and the Northwest Territories597 

codify the common law rule that an EPA terminates in the event of the donor’s bankruptcy, 

unless the power of attorney provides otherwise.598 Once the donor has been declared 

bankrupt, the donor’s estate is held by the trustee in bankruptcy, to be administered pursuant 

to bankruptcy law. 

 

The Alberta Law Reform Institute, however, recommended that bankruptcy should not be 

deemed to automatically terminate the EPA.599 The Institute commented that, “it is probably 

in the best interests of the donor to have the attorney’s authority continue, so as to enable the 

attorney to make decisions on the donor’s behalf in relation to matters connected with the 

                                                        
595 The Powers of Attorney Act, supra note 70, s 13(c). 

 
596 Powers of Attorney Act, supra note 117, 16(1)(c). 

 
597 Powers of Attorney Act, supra note 114, s 16(1)(b). 

 
598 See Watts & Reynolds, supra note 2, at para 10-015. 

599 Alberta Law Reform Institute, Enduring Powers of Attorney, Final Report No 59 (Edmonton: 

Alberta Law Reform Institute, 1990) at 30. 
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bankruptcy.”600 In its 1999 Report this Commission favoured that view and recommended 

that the donor’s bankruptcy should not automatically terminate the EPA.601  

 

We agree. The bankrupt donor is entitled to retain certain exempt assets and income through 

the bankruptcy,602 and he or she will eventually be discharged. The attorney’s authority under 

an EPA should continue in order to assist the donor through the bankruptcy process, as well 

as after discharge from bankruptcy. 

 

Recommendation: 

 

The Act should provide that a donor’s bankruptcy does not terminate an EPA. 

 

 

10.4.2 Divorce or Separation 

 

Among Canadian jurisdictions only British Columbia and Saskatchewan provide for an 

automatic termination of attorney authority on separation or divorce. Saskatchewan’s The 

Powers of Attorney Act, 2002, provides for termination upon separation, whether the 

spouses are married or are common law partners: 

 

The authority of an attorney under an enduring power of attorney is terminated: 

... 

(h) if the grantor and attorney are legally married or have cohabited as 

spouses, on their ceasing to cohabit as spouses as a result of an intention to 

end their spousal relationship.603 

 

British Columbia’s Power of Attorney Act provides for termination upon separation for 

common law relationships. For married couples, a court order or agreement is required: 

 

 (2) The authority of an attorney ends 

 … 

  (d) if the attorney 

 (i)   is the adult's spouse and their marriage or marriage-like 

relationship ends, 

                                                        
600 Enduring Powers of Attorney: Report for Discussion No 7, supra note 249 at 103. 

601 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 38. 

602 Bankruptcy and Insolvency Act, RSC, 1985, c B-3, ss 67-68. 

603 Supra note 28, s 19(1)(h). 
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 … 

 

 (3) Subsection (2) (d) (i) does not apply if the enduring power of attorney states that 

the authority of the attorney continues regardless of whether the marriage or 

marriage-like relationship ends. 

(4) A marriage ends for the purposes of this section when an agreement, judgment or 

order referred to in section 56 of the Family Relations Act604 is first made in respect 

of the marriage. 

(5) A marriage-like relationship ends for the purposes of this section when the parties 

to the marriage-like relationship stop cohabiting with each other, with the intention of 

ending the relationship. 605 

 

Nova Scotia’s Personal Directives Act contains a similar provision. That Act provides that 

unless the personal directive provides otherwise, the authority of a delegate who is a spouse 

of the maker when the personal directive is made is revoked where the delegate “is no longer 

a spouse”.606 Spouse includes a married spouse, registered domestic partner or common-law 

partner.607  

 

Several respondents to our Discussion Paper were in favour of an automatic termination of 

an attorney’s authority on separation or divorce. On the other hand, a number of respondents 

were not. It was pointed out that the donor can deal with this possibility in the EPA itself, and 

the law should not presume that the donor would want the spouse, common law partner or 

registered domestic partner to cease acting. An automatic termination may leave the donor 

with no assistance in managing his or her estate. 

 

It seems clear enough that in most cases an automatic termination provision will be 

practically needed only where the donor is incapable of revoking his or her EPA - otherwise 

the donor can make the decision him or herself. Even if the donor cannot do so, the attorney 

spouse may resign. So the provision is really only concerned with situations in which the 

donor has become incapacitated and the spouse, common law partner or registered domestic 

partner wishes to remain as attorney - for good motive or ill. 

 

In our view there is good reason to presume that the spouse attorney’s authority should end 

with the end of the relationship, when the donor is incapable of revoking the EPA. At the end 

of a the relationship the donor and attorney will be disentangling assets and income. In many 

                                                        
604 This is an order for division of assets. 

605 Power of Attorney Act, supra note 32, s 29. 

606 Personal Directives Act, supra note 1, s 6. 

607 Ibid, s 2(m). 
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cases the separating spouse, common law partner or registered domestic partner who 

remains as attorney, rather than resign, can expect to face scrutiny, hostility and possibly 

litigation from other family members of the donor. 

 

We recognize that an automatic termination provision may put the donor at risk if the donor 

is unable to grant another EPA. The spouse or partner who wishes to remain as attorney, 

notwithstanding the end of the relationship, may be required to initiate a guardianship 

application. Other protections in the new legislation (e.g., monitoring by third parties) may 

be sufficient to protect a donor where there is a breakdown of the relationship but the spouse 

or partner wishes to continue to act. 

 

Nevertheless, we recommend that the Act should provide that, unless the EPA directs 

otherwise, the authority of an attorney who is a spouse, common law partner or registered 

domestic partner should terminate when the parties’ relationship ends. In our view, the risks 

and disadvantages of allowing the authority of a spouse or partner to continue after the end 

of the relationship outweigh the risks of terminating the appointment.  

 

We would not limit the termination provision to circumstances in which the end of the 

relationship occurs when the donor has become incapable. It may be that the spouses have 

ended their relationship while the donor was capable, but the EPA was not revoked, and then 

the donor later became incapable. In that case there would be a genuine question whether the 

donor wished the appointment to continue, but the fact that the EPA was not revoked would 

not give a definite answer either way. To resolve the issue the Act should terminate the 

spouse’s authority regardless of whether the donor is incapable or not. A capable donor who 

wishes her ex-spouse to continue to act may make a new EPA. 

 

It should be open to the donor to specify, in advance, that the spouse or partner’s authority is 

to continue notwithstanding the end of the relationship. Education materials should discuss 

the option and the standard form EPA should include an optional provision to this effect. 

 

In our Discussion Paper we asked whether the termination provision should apply only upon 

divorce, or upon separation as well. As we have seen, Saskatchewan’s Powers of Attorney Act 

provides for termination upon separation, whether the spouses are married or are common 

law partners.608 British Columbia’s Power of Attorney Act provides for termination upon 

separation for common law relationships, but for married couples a court order or agreement 

for division of property is required. 609 

 

Legislation in England, the U.S. and Australia requires a court order for divorce or legal 

separation before the authority of the attorney is terminated. For example, the United States 

Uniform Power of Attorney Act provides: 

                                                        
608 The Powers of Attorney Act, 2002, supra note 28, s 19(1)(h). 

609 Power of Attorney Act, supra note 32, s 29. 
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  (b) An agent’s authority terminates when:  

... 

(3) an action is filed for the [dissolution] or annulment of the agent’s marriage 

to the principal or their legal separation, unless the power of attorney 

otherwise provides;610 

 

In England and Wales, the Mental Capacity Act 2005 provides that the attorney’s authority 

will terminate upon, “the dissolution or annulment of a marriage or civil partnership between 

the donor and the donee,”611 unless the power of attorney provides that it will not.612 

 

In Queensland, Australia, attorney authority is terminated both by marriage and divorce: 

 

52 Marriage 

Unless there is a contrary intention expressed in the enduring document, if a 

principal marries after making an enduring document, the enduring document is 

revoked to the extent it gives power to someone other than the principal’s husband or 

wife. 

52A Registered relationship 

Unless there is a contrary intention expressed in the enduring document, if a 

principal enters into a registered relationship after making an enduring document, 

the enduring document is revoked to the extent it gives power to someone other than 

the principal’s registered partner. 

53 Divorce 

If a principal divorces after making an enduring document, the enduring document is 

revoked to the extent it gives power to the divorced spouse. 

53A Termination of registered relationship 

(1) This section applies if -  

(a) a principal makes an enduring document; and 

(b) after making the enduring document, the principal’s registered 

relationship is terminated under the Relationships Act 2011, section 18.613 

                                                        
610 UPOAA, supra note 57, s 110(b). 

611 Mental Capacity Act 2005, supra note 29, s 13(6). 

612 Ibid, s 13(11). 

613 Relationships Act 2011 (Qld), s 18: 
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(2) The enduring document is revoked to the extent it gives power to the principal’s 

previous registered partner.614 

 

The main benefit of the provisions in England and Wales, Queensland and the U.S. UPOAA is 

clarity – it is clear when a relationship is over, and because of the need for court or solicitor 

intervention (ie., in making a separation agreement) there is a greater likelihood that the 

donor and attorney will be made aware of the termination and the need for either a 

guardianship proceeding or new EPA. 

 

In our view, however, there are important reasons to terminate the spouse or partner’s 

authority in advance of any court action, upon separation. The opportunity for the spouse to 

take advantage of the EPA may be well in advance of a divorce order, or even the petition for 

divorce. 

 

We would not limit the provision to separation. Particularly where the donor is incapable of 

revoking the EPA the spouse, common law partner or registered domestic partner who 

intends to leave the relationship may not cease to cohabit with the donor for some time. For 

that reason we would include as a triggering event, in addition to separation with the 

intention of ending the relationship, the filing of an application for a family law remedy - 

divorce, division of property, termination of domestic partnership, maintenance or child 

custody. 

 

Public education materials should address the subject, so that donors are aware of the need 

to decide whether the spouse or partner’s authority should continue, or not, upon separation 

or a family law proceeding. A notice should be provided by the Prothonotary to parties to a 

family law proceeding, to alert them to the effect of the legislation on EPAs which they may 

have made. A similar notice should be available upon the termination of a domestic 

partnership. There would be no such obvious occasion to deliver a notice to when the parties 

have simply separated, but public education materials should bring the issue to their 

attention. 

 

                                                                                                                                                                             
(1) The registrar must, as soon as practicable after the end of the termination application period 

for the termination application— 

(a) register the termination of the registered relationship and make an endorsement to that 

effect on the application; or 

(b) refuse to register the termination of the registered relationship. 

(2) The registrar must register the termination of the registered relationship unless satisfied that 

the termination application has been withdrawn under section 17(2). 

614 Powers of Attorney Act 1998 (Qld), ss 52-53A. 
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Recommendations: 

 
The Act should provide that the authority of a spouse, registered domestic partner 
or common law partner of the donor who is appointed as attorney terminates upon 
the happening of one of the following events: 
 

a) An application or action for divorce, termination of registered domestic 
partnership, matrimonial property division, spousal or child maintenance 
and/or child custody; or,  
 
b) The parties ceasing to cohabit with the intention of ending the 
relationship. 

 
The Act should provide that the appointment will not terminate in either 
circumstance, if the EPA expressly provides that it should continue in effect.  
 
Education materials should bring the automatic termination provision to the 
attention of the donors who appoint their spouses, common law partners or 
registered domestic partners as attorney. 
 
Education materials should bring to donors’ attention the option to allow the 
appointment to continue notwithstanding the end of the relationship. The 
standard form EPA should include an optional provision to this effect. 
 
Notice of the Act’s termination provision should be given by the court to both 
parties to a family law proceeding. A similar notice should be given upon the 
termination of a domestic partnership. 
 

 

 

10.5 Intersection with Guardianship Proceedings 

 

In Re Isnor Estate, Justice LeBlanc held that the donor’s choice of substitute decision maker 

via an EPA should generally override the ability of the courts to appoint a guardian under the 

Incompetent Persons Act. He held that the Powers of Attorney Act was meant to express, 

“the importance of individuals being able to make for themselves significant decisions 

concerning their future welfare, medical care, or financial arrangements that will endure 

beyond mental incapacity, in effect, so that their own wishes will prevail over others’.”615 

Justice LeBlanc held that where there was conflict between the two statutes, the Powers of 

Attorney Act should prevail over the Incompetent Persons Act to the extent of the 

inconsistency.616 Therefore, if the donor has made an EPA, a guardianship order will only be 

                                                        
615 Re Isnor Estate, supra note 22 at para 42. 

616 Ibid at para 45. 
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made where the attorney has been removed for cause or is unable or unwilling to act,617 and 

there are no remaining attorneys to act.618 

 

That an EPA should have priority over the court’s jurisdiction to appoint a guardian is 

consistent with case law in other provinces in Canada.619 Courts in other provinces have held 

that upon the hearing of a guardianship application, a judge will inquire into whether or not 

the attorney acting under an EPA is in fact acting in the best interests of the incapacitated 

adult. The court will not appoint a guardian in the event that the continuance of the EPA is in 

the best interests of the incapable adult. 620  

 

In Nova Scotia, where an EPA has been granted and is in use, the appointment of a guardian 

requires, first, an application under section 5(1) of the Act, for removal of the attorney, 

termination of the EPA, or an order declaring the EPA invalid. Only after the appointment is 

effectively ended can a guardianship application be heard.621 

 

Giving priority to EPAs over a court order for guardianship respects the autonomy of the 

donor and is in keeping with the principle of opting for the least intrusive intervention. Only 

where the court finds that an EPA is no longer operating in the best interests of the donor 

should an application for guardianship proceed. 

 

For similar reasons we also favour retaining the provision at section 4 of the Act, which 

permits the donor to exclude the operation of section 59(2) of the Hospitals Act. That section 

provides that where a person in a hospital or psychiatric facility does not have a guardian and 

is unable to administer his or her own estate, the Public Trustee may take possession of and 

safeguard the person’s property and effects. Section 4 of the Powers of Attorney Act allows 

                                                        
617 E.g., RH v JD, 2012 NSSC 94, appointing the donor’s daughter as her guardian, where it was shown 

that the donor’s attorney, her husband, was not adequately able to care for her in his own home.  

618 See Re Wilson Estate, supra note 68. In DB v JMJ, supra note 521 at para 10, Bryson J agreed with 

the holding in Re Isnor Estate but added two caveats: 

In some instances a power of attorney may not grant all the authority necessary or desirable to 

see to an incompetent's needs, in the same fashion as a guardianship may. Second, where an 

incompetent person is concerned, I think that the court's parens patriae jurisdiction always 

allows the court to do what is in the incompetent's best interests, although considerable 

deference should be given to the incompetent's own choice. 

619 E.g., Marienhoff v Edwards, 2003 SKQB 157, 233 Sask R 261, at paras 22-23. 

620 See Enduring Powers of Attorney: Report for Discussion No 7, supra note 249 at 98-99. Re 

Hammond (1999), 173 Nfld & PEIR 240; (1999), 25 ETR (2d) 188 (SCTD); Axler v Axler (1993), 50 

ETR 93 (Ont QB); O'Connor v Mulville (1997), 42 OTC 360; (1997), 20 ETR (2d) 171 (QB); and 

McGoey v Wedd (1999), 28 ETR (2d) 236 (Ont SC). 

621 See Re Isnor Estate, supra note 22.  

http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23NFPR%23decisiondate%251999%25sel2%25173%25year%251999%25page%25240%25sel1%251999%25vol%25173%25&risb=21_T17459905474&bct=A&service=citation&A=0.261178145881345
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23ETR2%23decisiondate%251999%25sel2%2525%25year%251999%25page%25188%25sel1%251999%25vol%2525%25&risb=21_T17459905474&bct=A&service=citation&A=0.4142504134050551
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23ETR%23decisiondate%251993%25sel2%2550%25year%251993%25page%2593%25sel1%251993%25vol%2550%25&risb=21_T17459905474&bct=A&service=citation&A=0.3524960087643403
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23ETR%23decisiondate%251993%25sel2%2550%25year%251993%25page%2593%25sel1%251993%25vol%2550%25&risb=21_T17459905474&bct=A&service=citation&A=0.3524960087643403
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23OTC%23decisiondate%251997%25sel2%2542%25year%251997%25page%25360%25sel1%251997%25vol%2542%25&risb=21_T17459905474&bct=A&service=citation&A=0.18974937509818213
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23ETR2%23decisiondate%251997%25sel2%2520%25year%251997%25page%25171%25sel1%251997%25vol%2520%25&risb=21_T17459905474&bct=A&service=citation&A=0.31110406788703804
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23ETR2%23decisiondate%251999%25sel2%2528%25year%251999%25page%25236%25sel1%251999%25vol%2528%25&risb=21_T17459905474&bct=A&service=citation&A=0.4995422200046249
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the donor to choose who will administer his or her property in such circumstances, and 

should be retained in any new Act. 

 

Recommendations:  

 

The Act should provide that an application for guardianship of the donor’s estate 
should not be granted if a valid EPA is in place and is operating in the best interests 
of the donor. 
 
The Act should permit the donor to exclude the authority of the Public Trustee 
under section 59(2) of the Hospitals Act, in favour of the attorney. 

 

 

10.5.1 Nominating a Guardian in an EPA 

 

An EPA may name a person whom the donor would want to act as guardian should 

guardianship proceedings be necessary. In the United States, the UPOAA expressly provides 

that a donor may nominate a person to be a guardian should guardianship proceedings be 

initiated.622  

 

In our view, there is value in permitting a donor to nominate a person to act as a guardian, in 

the event that the EPA is not valid for failing to accord with execution requirements, or is 

terminated other than by revocation, or a guardianship appointment is otherwise required. 

Arguably the donor will have made any necessary expression of intention by the appointment 

of an attorney and the naming of an alternate. But an express provision will cure all doubt. 

And, conceivably, a donor may wish a different person to act in the event of guardianship, for 

example if the EPA is a limited EPA only, and guardianship is necessary for the 

unadministered portion of the donor’s estate. It is in keeping with the principle of respecting 

donor autonomy to allow the donor some say in the appointment of a guardian in such 

circumstances, rare though they may be. 

 

For the same reason the Act should expressly permit the donor to indicate in the EPA that a 

certain person or persons should not be appointed as guardian. 

 

Recommendations: 

 

The Act should provide that an EPA, or a document which is intended to be an EPA, 

including an EPA which is terminated other than by revocation, may nominate a 

guardian to be appointed for the donor under the Incompetent Persons Act. 

 

                                                        
622 UPOAA, supra note 57, s 108(a). 
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The Act should provide that the donor may indicate that a person or persons should 

not be appointed as a guardian. 

 

Education materials should clarify that the nomination or exclusion is not binding 

on the Court, and should explain the different legal authority and obligations of a 

guardian and an attorney. 

 

 

10.6 Liability of Attorney where EPA Terminated 

 

There will inevitably be situations in which the authority of the attorney has been terminated 

by a donor or by operation of law, yet the attorney continues to act under the EPA or non-

enduring power of attorney without knowledge of the termination.  

 

In the English case of Yonge v. Toynbee,623 the authority of the agents acting under a non-

enduring power of attorney was terminated by the mental incapacity of the donor. The 

attorneys who continued to act under the power of attorney were held liable to third parties, 

despite the fact that they did not know that this authority had terminated. The donor’s 

mental incapacity will not terminate the authority of an attorney appointed under an EPA; 

however, as discussed, the attorney’s authority may be terminated by the donor’s revocation, 

by failing to comply with the requirements of the Act, by the death of the donor, or in 

provinces that have not altered the common law, by the bankruptcy of the donor. The 

attorney may not know or have reason to believe that any of these events have occurred.  

 

In its 1990 Report, the Alberta Law Reform Institute recommended a provision to the effect 

that, “an attorney shall not incur any liability to the donor or to any other person for having 

acted in pursuance of a power of attorney which has been terminated, if the attorney did not 

know, and with the exercise of reasonable care would not have known, of the termination.”624  

 

Legislation in most provinces and territories in Canada provides that an attorney who does 

not know and who has no reasonable grounds to believe that his or her authority has been 

terminated will not be liable to the donor or the donor’s estate.625 Most provinces and 

                                                        
623 Supra note 73. 

624 Enduring Powers of Attorney: Report for Discussion No 7, supra note 249 at 107. 

625 Power of Attorney Act (BC), supra note 32, s 31(2); Powers of Attorney Act (AB), supra note 96, s 

14(1); The Powers of Attorney Act, 2002 (SK), supra note 28, s 21; The Powers of Attorney Act (MB), 

supra note 70, s 4(1); Enduring Power of Attorney Act (YK), supra note 97, s 16; Substitute Decisions 

Act (ON), supra note 28, s 13; Powers of Attorney Act (NWT), supra note 114, s 4(2); Powers of 

Attorney Act (Nu), supra note 117, s 17(2); Property Act (NB), supra note 29, s 58(1); Powers of 

Attorney Act (PEI), supra note 122, s 3(2); Enduring Powers of Attorney Act (NL), supra note 178, s 

7. 

 



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

211 
 

territories provide statutory protection to innocent third parties who have dealt with an 

attorney who was acting while her authority was terminated.626 As discussed, both of these 

provisions were included in the Uniform Act adopted by the Uniform Law Conference of 

Canada in 1978.627 

 

Unfairly exposing attorneys to liability may work to the disadvantage of donors. British 

Columbia’s McClean Report observed that attorneys and third parties who are concerned 

about unfair liability will be discouraged from acting for the benefit of the donor.628 The 

McClean Report also recommended that attorneys and third parties should be relieved of 

liability for acting when, unbeknownst to them, an EPA was never validly executed to begin 

with. The Report considered that there was no good reason to differentiate between 

situations in which the authority has been terminated and that in which it was not validly 

granted. Attorneys and third parties who deal with the attorneys, “are in the same situation 

with respect to the degree of protection they deserve.”629 The recommendation was therefore 

that the statutory exclusion of liability should apply to situations, “arising from the 

instruments being invalid or not in effect, or having been suspended, or varied or 

terminated.”630  

 

British Columbia’s Power of Attorney Act provides that: 

 

31(1) In this section, an exercise of authority by an attorney is improper if, at the time 

the attorney acts, 

(a) the authority of the attorney is suspended or has ended, or 

(b) the enduring power of attorney or the provision of it under which the 

attorney acts is not in effect, or is suspended, terminated or invalid. 

(2) An attorney is deemed to have had authority to act under an enduring power of 

attorney, and is not liable for acting without authority, if the attorney 

(a) exercises authority improperly, 

                                                        
626 See Power of Attorney Act (BC), supra note 32, s 31(3); Powers of Attorney Act (AB), supra note 

96, s 14(2); The Powers of Attorney Act (MB), supra note 70, s 15; Enduring Power of Attorney Act 

(YK), supra note 97, s 16 (2); Substitute Decisions Act (ON), supra note 28, s 13(1); Powers of 

Attorney Act (NWT), supra note 114, s 4(1); Powers of Attorney Act (Nu), supra note 117, s 17(1); 

Property Act (NB), supra note 29, s 58(1); Powers of Attorney Act (PEI), supra note 122, s 3(1); 

Enduring Powers of Attorney Act (NL), supra note 178, s 8(1).  

 
627 Uniform Powers of Attorney Act, supra note 12, ss 1(1) and 1(2). 

628 McClean Report, supra note 278 at 88. 

 
629 Ibid at 89. 

630 Ibid. 
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(b) does not know, and could not reasonably have known, that the exercise of 

authority was improper, and 

(c) would have had authority to act if the applicable circumstances described 

in subsection (1) did not exist. 

 
In its 1999 Report, this Commission recommended expressly relieving the attorney of liability 

“for having acted in good faith, not only in the event that the EPA is terminated, but also if 

the EPA was invalid to begin with.”631   

 

We agree that innocent attorneys acting with reasonable care should be relieved from 

personal liability in situations where their power is terminated or varied, or where the power 

of attorney was not validly granted. Relief from liability should extend to enduring and non-

enduring powers of attorney. 

 

Recommendation: 

 

The Act should provide that an innocent attorney is not liable for acts done pursuant 

to a power of attorney, where the attorney did not know and could not reasonably 

have known that the power of attorney had been terminated or varied, or that the 

power pursuant to which he or she has acted was invalid. 

 

 

10.7 Rights of Third Parties where EPA Terminated or Invalid 

 

Nova Scotia is the only province that does not address protection of third parties in its power 

of attorney legislation. Most provinces and territories have codified the common law rule 

protecting third parties against a termination of a power of attorney by adopting a version of 

the following provision from the 1978 Uniform Power of Attorney Act: 

 

1. (1) Where the authority under a power of attorney is terminated, an act in 

pursuance of the power by the attorney in favour of a person who does not 

know of the termination of the authority is valid and binding in favour of the 

person and in favour of a person claiming under him.632 

                                                        
631 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 29. 

632 Uniform Powers of Attorney Act, supra note 12, s 1(1); Powers of Attorney Act (AB), supra note 

96, s 14(2); Power of Attorney Act (BC), supra note 32, s 31(3); The Powers of Attorney Act, 2002 
(SK), supra note 28, s 21(1); Enduring Power of Attorney Act (YK), supra note 97, s 16(2); Powers of 
Attorney Act (NWT), supra note 114, s 4(1); Powers of Attorney Act (Nu), supra note 117, s 17(1); 
Powers of Attorney Act, RSO 1990, c P.20, s 3(1); Property Act (NB), supra note 29, s 58; Powers of 
Attorney Act (PEI), supra note 122, s 3(1); Enduring Powers of Attorney Act (NL), supra note 178, s 
8(1); The Powers of Attorney Act (MB), supra note 70, s 4(1).  
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In its 1999 Report, this Commission recommended the adoption of the Uniform Act 

provision and extending it to EPAs. The Commission recommended that third parties, and 

those claiming under them (ie., fourth parties, etc.) should be protected as long as they did 

not know the attorney’s authority had been terminated.633 

 

Several provinces such as British Columbia and Saskatchewan have added situations in which 

the power of attorney is invalid for failing to meet the requirements of the legislation, 

including the fact that the donor did not have capacity when he or she first granted the power 

of attorney.634 As discussed, British Columbia’s legislation provides that the attorney will be 

deemed to have had the authority to act if the authority was “suspended or has ended,” or 

“the enduring power of attorney or the provision of it under which the attorney acts is not in 

effect, or is suspended, terminated or invalid.”635 The benefit of the British Columbia model is 

that third parties do not have to worry whether or not the donor was legally capable, for 

example, or whether or not the EPA was otherwise invalidly executed. Third parties may 

therefore be more willing to deal with the attorney without confirming for themselves the 

validity of the EPA, including the capacity of the donor. 

 

Section 1(1) of the Uniform Act also provides protection to fourth parties; ie., persons 

claiming under third parties, where the attorney’s authority has terminated. In its 1990 

Report for Discussion, the Alberta Law Reform Institute agreed with the aim of protecting 

fourth parties, but considered that the Uniform Law Conference of Canada provision did not 

address whether or not the fourth party had knowledge of the termination. Failing to 

stipulate that only a fourth party who did not know of the termination might protect a fourth 

party acting in bad faith. The Institute instead recommended a provision that, “where a 

power of attorney is terminated, any subsequent exercise of the power by the attorney is valid 

and binding in favour of any person who did not know, and with the exercise of reasonable 

care would not have known, of the termination.”636 

 

We agree that the protection should extend to parties claiming under third parties, and that 

the same standard of knowledge, or deemed knowledge, should apply in all cases.  

 

This raises the issue of the standard of care which can be reasonably expected of third parties 

dealing with apparent attorneys who do not in fact have authority. In our Discussion Paper 

we proposed that third parties and parties claiming under them should be protected, as long 

                                                        
633 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 35. 

 
634 Power of Attorney Act (BC), supra note 32, s 31(1); The Powers of Attorney Act, 2002 (SK), supra 

note 28, s 21. 

 
635 Power of Attorney Act, supra note 32, s 31(1). 

 
636 Enduring Powers of Attorney: Report for Discussion No 7, supra note 249 at 109. 
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as the party did not know or could not reasonably have known of the termination or 

invalidity.  

 

In response we heard concern that where a third party will be protected only if the he or she 

“could not reasonably have known” that the attorney lacked authority, the third party may be 

required to take positive steps to confirm the attorney’s authority. For instance, there might 

be some question as to whether it is reasonable for a third party to confirm the authority of 

the attorney using information available to it, for example in case the donor has become 

bankrupt.  

 

The problem of third parties dealing with an apparent attorney who lacks authority can arise 

in a number of situations. Bearing in mind our recommendations in this report, they would 

include: 

 

a) where the donor was not of the age of majority at the time the power of attorney was 

granted; 

b) where the donor did not fully understand the decision to make an EPA and appreciate 

its consequences, at the time the power of attorney was granted; 

c) where execution requirements for an EPA (e.g., 2 witnesses) were not met; 

d) where the triggering contingency for a contingent power of attorney (e.g., the donor’s 

incapacity) has not yet occurred; 

e) where an appointed attorney is not qualified to act because of bankruptcy, conviction 

for fraud, or status as a non-family paid caregiver; 

f) where an attorney has become disqualified, notwithstanding a valid appointment at 

the outset, because the attorney has become bankrupt, has been convicted of fraud, or 

has become a paid caregiver; 

g) where an EPA has terminated because the attorney and the donor have separated with 

the intention of ending a spousal relationship, or one of them has made an application 

for a family law remedy; 

h) where the attorney’s exercise of authority exceeds the grant in the power of attorney; 

i) where a power of attorney has been revoked by the donor; 

j) where an attorney’s authority has terminated due to the death of the donor; 

k) where the attorney has resigned; 

l) where the attorney has become legally incapable of acting as attorney; 

m) where an event which triggers the termination of the attorney’s authority by the terms 

of the power of attorney has occurred; 

n) where a power of attorney has been forged. 
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Each of these entails somewhat different considerations, but some general principles can be 

identified. First, the basic purpose of a third party protection provision is to ensure that 

attorneys may deal freely with the donor’s property and affairs, without delay while the third 

party investigates the attorney’s actual authority. On the other hand, there must be some 

provision requiring reasonable care on the part of the third party. Protecting the third party 

in every case where he or she does not have actual knowledge of the attorney’s lack of 

authority would permit third parties to ignore obvious red flags. We agree that the provision 

should not imply that the third party must take positive steps to verify the attorney’s 

authority - that is, the language, “could not reasonably have known” should be avoided. But 

the provision should not protect a third party who had reasonable grounds to believe that the 

attorney lacked authority, and who proceeded to deal with the attorney regardless. 

 

As well, the donor should not be liable where the attorney’s lack of authority should have 

been apparent to the third party - i.e., where the transaction exceeds the authority granted by 

the power of attorney itself.  

 

We would add an exception to the general rule protecting third parties, that in the case of a 

contingent power of attorney it is not unreasonable to expect the third party to have to take 

reasonable measures to verify that the triggering event (e.g., the donor’s incapacity) has in 

fact occurred. 

 

Finally, it may be said that where the donor has made, or attempted to make, a power of 

attorney, the risk of an attorney’s misuse of the apparent authority should, in general, be 

borne by the donor rather than the unknowing third party. This distinguishes situations in 

which the donor has had some participation in making a power of attorney, even if it is 

invalid for some reason, from those in which the donor has had no participation in the power 

of attorney’s creation - i.e., where it is a forgery. 

 

Therefore, we recommend that the Act should provide that the actions of an attorney whose 

authority is or has become invalid, or has been terminated, should be binding on the donor in 

favour of and against any party who did not know and had no reasonable grounds to believe 

that the attorney lacked authority. But the Act should expressly exempt transactions where 

(a) the attorney’s action exceeds the limits of the authority granted by the power of attorney; 

(b) where a contingent EPA has not yet come into effect; or (c) where a power of attorney has 

been forged. 

 

We would add that an unsophisticated party should not be presumed to be aware of an 

attorney’s lack of authority where the EPA is invalid for failing to conform with the Act’s 

requirements for proper execution (e.g., dated, two witnesses, etc.). But a sophisticated party 

such as a bank, of course, should be. In our view the phrase “reasonable grounds” should 

indicate the necessary contextual flexibility. 

 

The protection extended to third parties should not relieve third parties which have an 

independent fiduciary relationship with the donor of their duty of care to the donor, 

including the duty to inquire into circumstances where an attorney may be acting improperly. 
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This means that banks that owe a duty to their customers to exercise the care of a reasonable 

banker will not be relieved of liability for failing to inquire into circumstances of which they 

are aware, or ought reasonably to have been aware. This may include situations, for example, 

where the bank becomes aware or ought to be aware that the attorney is using a false 

document, or that the attorney has exceeded her authority or is otherwise acting 

improperly.637 Banks will have a duty to their customers to inquire into questionable or 

suspicious circumstances that arise in their operations.638 Banks have been held liable for 

damages in situations in which it was found that the bank knew or suspected that the 

attorney was misappropriating funds from the donor.639  

 

Recommendations: 

 

The Act should provide that the actions of an attorney whose authority is not yet in 

effect, which is or has become invalid, or which has been terminated, should be 

binding on the donor in favour of and against any party who did not know and had 

no reasonable grounds to believe that the attorney lacked authority.  

 

The Act should expressly exempt transactions from binding the donor where (a) the 

attorney’s action exceeds the limits of the authority granted by the power of 

attorney; (b) where a contingent EPA has not yet come into effect; or (c) where a 

power of attorney has been forged. 

 

The provision should not relieve any person of any independent duty to the donor. 

 

 

10.7.1 Requiring Third Parties to Accept an EPA 

 

In the course of preparing its 2006 Uniform Power of Attorney Act (UPOAA), the United 

States Uniform Law Commission undertook a survey of state bar associations and various 

professional groups with expertise in estate planning and elder law.640 A substantial majority 

of survey respondents indicated occasional (63%) or frequent (17%) difficulty in getting third 

parties, such as banks, to accept an agent’s authority. Most respondents (74%) were in favour 

of statutory remedies and sanctions against a third party for refusal to honour an EPA (in the 

                                                        
637 The leading case on the bank’s liability for fraud is Groves-Raffin Construction Ltd et al v 

Canadian Imperial Bank of Commerce (1975), 64 DLR (3d) 78, 2 WWR 673 (CA). 

638 Ibid. 

639 See, for example, Begley v Imperial Bank, [1935] SCR 89. 

640 Linda S Whitton, National Durable Power of Attorney Survey Results And Analysis (29 October 

2002), online: Uniform Law Commission <http://www.uniformlaws.org/shared/docs/power%20of%

20attorney/dpasurveyreport_102902.pdf>. 

http://www.uniformlaws.org/shared/docs/power%20of%20attorney/dpasurveyreport_102902.pdf
http://www.uniformlaws.org/shared/docs/power%20of%20attorney/dpasurveyreport_102902.pdf
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US referred to as a “durable” power of attorney). Of those, a clear majority (87%) was in 

favour of a provision for the third party to pay the attorney’s fees and court costs, and a slight 

majority (53%) was in favour of a provision for a civil penalty of up to $1000, in addition to 

assessed damages, costs and fees. A substantial majority of respondents (92%) was in favour 

of protecting third party reliance with a statutory presumption of validity.641 

 

Accordingly, the UPOAA includes provisions to protect third parties who accept an EPA, and 

penalties for refusing to accept an EPA. The UPOAA, for example, includes section 120, 

which requires acceptance of a statutory form EPA which has been “acknowledged” - that is, 

“purportedly verified before a notary public or other individual authorized to take 

acknowledgements”.642 But the UPOAA also includes an optional version of section 120 for 

states which wish to require acceptance of any EPA (not just a statutory form) which has 

been “acknowledged.”  

 

The version of section 120 which applies to a non-statutory form, “acknowledged” EPA 

provides that, subject to certain exceptions a third party can only refuse an acknowledged 

EPA if the person requests a certification, translation or an opinion of counsel within seven 

days after the EPA is presented. Once the requested document is produced the third party 

must accept the EPA within five days. To prevent the practice of banks requiring a person to 

execute the bank’s own form EPA, the UPOAA expressly provides that the third party may 

not require an additional or different form of EPA.643 

 

Section 120 of the UPOAA allows that a person is not required to accept the acknowledged 

EPA in certain circumstances, such as where the person knows that the attorney’s authority 

has been terminated, or where the person in good faith believes that the EPA is invalid or the 

attorney does not have authority to undertake the transaction in question.644 

 

Section 12o also provides for sanctions for refusing an acknowledged EPA, including a court 

order requiring acceptance of the EPA and liability for costs.645 

 

The Uniform Law Commission reports that seventeen US states have adopted versions of the 

UPOAA.646 

                                                        
641 Ibid at 10-11. 

642 UPOAA, supra note 57, s 119 (a). 

643 Ibid, s 120(a). 

644 Ibid, s 120(b). 

645 Ibid, s 120(c). 

646 National Conference of Commissioners on Uniform State Laws, “Legislative Enactment Status: 

Power of Attorney,” online: Uniform Law Commission <http://www.uniformlawcommission.com/

LegislativeMap.aspx?title=Power%20of%20Attorney>. 

http://www.uniformlawcommission.com/LegislativeMap.aspx?title=Power%20of%20Attorney
http://www.uniformlawcommission.com/LegislativeMap.aspx?title=Power%20of%20Attorney
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Wisconsin’s version of the UPOAA includes section 120(b) - the list of reasons which may 

justify the rejection of a power of attorney - and adds others, including where there is no 

proof that the contingency which springs a contingent power of attorney has occurred.647 

 

Wisconsin’s version of the UPOAA also expressly prohibits certain reasons for rejecting an 

acknowledged EPA, including because of the date of the EPA, or because of a requirement 

that an additional or different form EPA (such as a bank’s own form) be used.648 

 

Of course, requiring a third party to accept an EPA means that the third party’s transactions 

with the attorney must be enforced against the principal, and the third party must be 

protected from liability for honouring the EPA. Therefore, the issue of enforcing acceptance 

of EPAs is very much connected with the conditions for when a third party may rely on an 

EPA, even if the EPA is terminated or invalid. If the Act deems EPAs meeting certain formal 

criteria to be valid, and requires a third party to accept such EPAs, then it must accordingly 

address the question of when a third party may, or may not rely on an apparently valid EPA. 

In particular, the question of whether third parties may rely on forged EPAs may require a 

different answer. 

 

Section 119 of the UPOAA protects good faith acceptance of EPAs that are “acknowledged,” as 

long as the third party does not have actual knowledge that the EPA or the attorney’s 

authority is void, invalid, terminated, or that the attorney is exceeding the authority granted 

by the EPA.649 

 

Section 119 also protects third parties who in good faith rely on an EPA which has been 

signed before a notary, even if the signature is not valid.650 

 

In short, the risk of a forged EPA being enforceable against the donor is left entirely to the 

donor. As long as the third party acts in good faith, the donor will be bound by the 

transaction entered into by the apparent attorney. The donor may have recourse against the 

person who purported to be his or her attorney, or against the notary who ‘acknowledged’ the 

forged EPA. 

 

Section 119 of the UPOAA also provides for a series of steps that a third party is permitted to 

take to verify the EPA and its effect, before honouring it, including a translation of the EPA if 

it is not in English, an opinion of counsel as to any question of law, or the attorney’s 

                                                        
647 Wis Stat §244.20(1)(h). 

648 Wis Stat §244.20(2). See Andrew H Hook and Thomas D Begley “Uniform Power of Attorney Act: 

Protecting Third Parties Too Much?” (Oct 2010) 37 Estate Planning 36 at 40. 

649 UPOAA, supra note 57, s 119(c). 

650 Ibid, s 119(b). 
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certification of any matter concerning the donor, the attorney or the EPA.651 The third party is 

entitled to rely on the translation, the opinion or the attorney’s certification without any 

further investigation. 

 

Finally, section 119 of the UPOAA provides that where a third party does business through 

employees, the third party is deemed not to have knowledge of any fact relating to an EPA 

unless the individual employee conducting the transaction knows of the fact.652 

 

In short, a third party such as a bank will be entitled to rely on a terminated EPA, an invalid 

one, or a forged one, and bind the donor to a transaction entered into by the apparent 

attorney, even if the bank was notified of the defect, as long as the employee conducting the 

transaction was not specifically advised. 

 

The choice of the good faith without actual knowledge standard was included at the request 

of bankers to clarify they would not be held to a negligence standard of reasonable care. 

There is no requirement for prudence or due diligence when a third party is presented with 

an acknowledged EPA. 

 

Some states considering adoption of the UPOAA complained that third parties were 

protected too much – especially given the prevalence of financial abuse of persons using 

durable powers of attorney.653 

 

First, states felt the UPOAA’s shifting of the risk of forged EPAs to the donor would unfairly 

place the donor at risk, when the donor had had no participation in making the EPA. In this 

case, unlike the case of an invalid or terminated EPA, the donor may have no knowledge of 

the forged EPA at all, and no ability to take action to prevent the attorney from acting on it. 

 

Virginia, for example, deleted section 119(b) from its enactment of the UPOAA,654 leaving 

third parties with the risk that a signed power of attorney is not genuine. On the other hand, 

pursuant to section 119(d)(1), which Virginia did include, a third party may rely on the 

attorney’s certification of any matter - and so the deletion of section 119(b) may have little 

practical effect. 

 

Some states were concerned as well that shifting the risk off of third parties would reduce due 

diligence on behalf of third parties to inquire into the validity of EPAs.655  

 

                                                        
651 Ibid, s 119(d). 

652 Ibid, s 119 (f). 

653 Hook & Begley, supra note 648. 

654 Va Code Ann § 64.12-1617. 

655 Hook & Begley, supra note 648 at 38. 
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Indeed, some lawmakers were concerned that financial institutions would remain willfully 

uninformed in order to hide behind the UPOAA’s protection for a transaction undertaken by 

an employee who lacked personal knowledge of an EPA’s invalidity.656 Virginia modified the 

employee knowledge provision to require certain standards of internal communication before 

the third party (e.g., a bank) may claim lack of actual knowledge: 

 

For the purposes of [sections 119 and 120], a person who conducts activities through 

employees and has implemented commercially reasonable standards to communicate 

information regarding powers of attorney among its employees is without actual 

knowledge of a fact relating to a power of attorney, a principal, or an agent if the 

employee conducting the transaction involving the power of attorney has followed 

such procedures and is nonetheless without actual knowledge of the fact.657 [emphasis 

added] 

 

Other states have deleted section 119 entirely.658 

 

We have not heard that rejection of valid powers of attorney is a significant problem in Nova 

Scotia. It was not identified as a problem in need of reform by the Commission’s advisory 

group. Participants in public meetings did not report issues. 

 

Elsewhere in Canada the problem has generated some media attention,659 and the Canadian 

Association of Retired Persons (CARP) has reported that 8% of respondents to a 2012 CARP 

national poll had been refused service by a bank, or knew someone who had been refused 

service, because the bank would not accept a power of attorney document and the donor was 

not capable of going to the bank in person.660 

 

We have heard of instances where banks have promoted their own form EPAs, which may or 

may not be suitable for the donor’s particular needs, or consistent with his or her estate plan. 

We have also heard that banks in Nova Scotia have refused to accept powers of attorney 

pending branch consultation with legal counsel as to the validity of the instrument or the 

scope of the attorney’s authority. We have heard that this process usually takes about a week 

or more and it has meant hardship on some clients, for example, waiting to get into long term 

care or waiting for medical assistive devices. 

 

                                                        
656 Ibid.  

657 Va Code Ann § 64.12-1617. 

658 E.g., Maryland, Ohio.  

659 Tomlinson, supra note 246. 

660 Canadian Association of Retired Persons, Financial Report 2012, online: Canadian Association of 

Retired Persons <http://www.carp.ca/wp-content/uploads/2012/11/Financial-Report.pdf> at 14. 

http://www.carp.ca/wp-content/uploads/2012/11/Financial-Report.pdf


F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

221 
 

We are not persuaded that the problem of out-and-out EPA rejection is significant or 

widespread enough in Nova Scotia to require the drastic step of imposing mandatory 

acceptance of eligible EPAs, and in turn to lower the liability of banks to a good faith 

standard. We are not persuaded that the scope of the problem in Nova Scotia justifies placing 

the risk of forgeries and undue influence on the potentially vulnerable donors that our 

recommendations have so far sought to protect.  

 

In terms of the specific criteria that might be required for a deemed valid EPA, we are also 

concerned that acknowledgement by a notary would not necessarily indicate much in the way 

of reliability of the document. More would be needed before an EPA could be deemed valid 

for purposes of third party protection, such as the certification of a lawyer that the donor 

validly signed the document, that the donor had capacity to execute the EPA, and that the 

donor was not subject to undue influence. We are concerned that requiring banks to accept 

EPAs certified by lawyers would in turn result in banks requiring EPAs to be certified by 

lawyers as a matter of course, in order to take advantage of the Act’s protections for reliance. 

This would create an obstacle to accessing powers of attorney by some Nova Scotians, as well 

as potentially exacerbate the very problem of rejection of valid EPAs that the provisions are 

meant to protect against.  

 

Therefore we recommend that the Act should not include provisions requiring third parties to 

accept EPAs. The standard of care for protecting third parties’ transactions with attorneys 

should not be lowered below what we have already recommended. If the problem of EPA 

rejection becomes significantly more widespread in Nova Scotia, as it apparently was in the 

United States prior to the adoption of the UPOAA, then the option should be re-examined. 

 

Recommendation: 

 

The Act should not require third parties to accept EPAs. 
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11 .   ABUSE  OF  EPAS :  ENFORCEMENT &  REMEDI ES  
 

An amended Powers of Attorney Act will help prevent misuse and abuse of EPAs. Provisions 

for execution safeguards, stronger and clearer attorney duties and third-party monitoring are 

all intended to ensure that abuse and misuse are prevented in the first instance, and more 

easily detected when they occur. However, as the Law Commission of Ontario observes in its 

report on the law as it affects older adults, “Laws which on their face are neutral or even 

positive with respect to older adults may be in practice ineffective or negative due to 

inadequate implementation and poor enforcement.” 661 

 

In this section we consider ways to address abuse when it occurs, in particular through 

intervention by the court, and enforcement by a public agency such as Adult Protection 

Services and the Public Trustee. We also examine a number of other ways to ensure that 

abuse and misuse, once detected, are dealt with appropriately. 

 

11.1 Application to Court 

 

Depending on the type of abuse of attorney authority, the donor may seek equitable relief for 

breach of the attorney’s duties of care and loyalty. The donor may seek restitution of 

misappropriated monies and/or property, a constructive trust remedy, or an accounting of 

profits for monies taken, forcing the attorney to “disgorge” or return the profits to the donor. 

The donor may also seek damages in tort. 

 

Most often in cases involving abuse of EPAs, the donor or an interested party will bring an 

application under power of attorney legislation requesting an order for an accounting, the 

removal of the attorney, and restitution of moneys or property which have been 

misappropriated.  

 

The court will order an accounting by the attorney if the applicant can show cause, and 

determine whether or not there has been financial abuse. In provinces such as Nova Scotia 

where the Public Trustee does not have independent enforcement powers,662 this may be the 

extent of public intervention, short of the criminal process. Intervention therefore will 

typically depend on the initiative of the donor, or a private third party.  

 

If the donor no longer has capacity to bring an application, an interested party may make an 

application under section 5(1) for certain court orders, including for an accounting from the 

attorney,663 to terminate an attorney’s authority, to substitute another attorney, to allow or 

                                                        
661 Law Commission of Ontario, A Framework for the Law as it Affects Older Adults (Toronto: Law 

Commission of Ontario, 2012) at 146. 

662 The Public Trustee may act on behalf of the donor in some cases, as distinct from acting in an 

independent enforcement capacity. 

663 Powers of Attorney Act, supra note 13, s 5(1)(a).  



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

223 
 

disallow remuneration claimed by the attorney, or to grant such relief as the judge considers 

appropriate. The courts have taken a fairly firm approach in favour of the donor’s autonomy 

on such third party applications, and will not grant the application simply because a 

termination, variation, substitution or accounting is in the best interests of the donor. In the 

case of D.B. v. J.M.J.,664 for example, the court found that the failure of the attorney to 

account to family members was not cause for the attorney’s removal. Neither the EPA nor the 

Act required that the attorney was to account to or consult with the donor’s family members. 

The applicants were not alleging that there was any inappropriate conduct on behalf of the 

attorney other than the failure of the attorney to consult with the family or keep the family 

informed of accounts. 

 

A court may only grant relief at the instance of a third party when the donor has lost 

capacity.665 The rationale is that the court should not interfere in the affairs of the donor at 

the behest of a third party unless the donor is legally incapable of doing so. As well, the Act 

has been interpreted to provide for a court-ordered accounting only for the period of the 

donor’s incapacity.666  

                      

In this section we examine ways that the Act may better provide for a variety of supervisory 

and remedial court orders at the instance of an interested third party. 

 

11.1.1 Defining Interested Parties  

 

The Act does not set out who may make an application under section 5(1). Section 5(3) 

characterizes an applicant as “a person interested in the estate of the donor.”667 Applications 

have been brought by relatives of incapacitated donors including children668 and nieces and 

nephews,669 as well as by executors of the donor’s estate.670   

 

We agree with the Manitoba Law Reform Commission that, “To ensure that the donor’s 

property is being managed as competently as possible, the class of people permitted to 

commence a court application should be reasonably large. However, frivolous applications 

                                                        
664 Supra note 521. 

665 Powers of Attorney Act, supra note 13, s 5(5). 

666 BFH v DDH, supra note 330. 

667 See Powers of Attorney Act, supra note 13, s 5(3). 

668 See Wright v Cournoyer, [2003] NSJ No 155; BFH v DDH, supra note 330. 

669 See Isnor Estate, supra note 22; Beairsto v Stirling, 2007 NSSC 350, 262 NSR (2d) 360. 

670 Bacon Estate v Gallagher (1993), 121 NSR (2d) 181, 38 ACWS (3d) 1260. The executors were also 

relatives of the donor. 
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should be discouraged.”671 Manitoba’s Powers of Attorney Act provides that an application 

may be made by the attorney, the Public Trustee, the nearest relative of the donor, a named 

recipient of an accounting in the EPA, or, with the approval of the court, an interested 

person.672 The Act provides that the applicant must provide notice of an application to the 

donor, the attorney, the Public Trustee, and any other person as the court may order.673  

 

In its 1999 Report this Commission examined who should be considered an interested party. 

There was concern that an interested party could bring an application to terminate an 

attorney’s authority or substitute an attorney, and thereby circumvent the donor’s wishes. 

The Commission therefore recommended that the following list of relatives constitute a list of 

interested parties: the donor’s mentally competent spouse; child; grandchild; great-

grandchild; parent; sibling; niece or nephew, or the Public Trustee where there are no 

relatives who qualify.674 These persons are most likely to be the donor’s heirs and therefore 

interested in the donor’s estate.675 The Commission recommended that each relative should 

be equally entitled to make an application, and in the event of competing claims the court 

would decide which application had more merit. 

 

We continue to believe that there should be a fairly liberal interpretation of who should 

qualify as an interested party for the purpose of beginning an application in Supreme Court. 

A list of interested persons should include a donor’s nearest relatives including: the donor’s 

spouse, registered domestic partner or common law partner; child; grandchild; great-

grandchild; parent; sibling; or niece or nephew.  

 

The Public Trustee should be considered an interested party regardless of whether there are 

nearest relatives of the donor able to bring an application. Misuse of EPAs can occur at the 

hands of nearest relatives.  

 

The list of interested parties entitled to bring an application should also include an attorney, 

and a monitor.676 It should also include a delegate appointed by a personal directive, and a 

person representing a care home where the donor is residing. These persons are responsible 

for the personal well-being of the donor may be the first to spot financial abuse of the donor. 

                                                        
671 Enduring and Springing Powers of Attorney, Report No 83, supra note 302. 

 
672 The Powers of Attorney Act, supra note 70, s 24(2). 

 
673 Ibid at s 24(3). 

674 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 32-33, 41-42. 

 
675 Ibid.  

676 In an earlier section we recommend that the donor should be able to appoint a monitor to require 

periodic accounting from the attorney(s), and that in the absence of such express appointment the 

donor’s nearest relative who is not the attorney or the attorney’s spouse should be able to do so during 

the donor’s incapacity. 
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Any other person should be able to make an application, with leave of the court.  

 

Recommendations: 

 

The Act should provide for the right of certain interested persons to bring an 
application to Court for a variety of supervisory and remedial orders. 
 

The Act should define interested person to include: 
 

m) the donor’s spouse, registered domestic partner or common law partner; 

n) an adult child of the donor;  

o) an adult grandchild of the donor; 

p) an adult great-grandchild of the donor; 

q) a parent of the donor; 

r) an adult sibling of the donor;  

s) an adult niece or nephew of the donor;  

t) the Public Trustee;  

u) an attorney or a monitor or any other person listed in the EPA, including 
the declarant;  

v) the donor’s delegate in the donor’s personal directive or equivalent 
document;   

w) a representative of a care home where the donor is residing; and, 

x) following the donor’s death, a personal representative of the donor’s estate. 

 
Other persons should be able to bring an application with leave of the court. 

 

 

11.1.2 Whether Donor Must Be Incapacitated 

 

While it is important to ensure that interested family members and others are able to address 

suspected abuse or misuse of an EPA, the Act must preserve the donor’s autonomy to conduct 

his or her own affairs. There is a danger in opening up the donor’s use of property to the 

scrutiny of potential beneficiaries and rival family members.  

 

Pursuant to section 5(1) of the Act, the donor must be incapacitated before a third party 

application may be brought. But the concept of capacity is a difficult one to apply in many 

situations. An EPA may be abused or misused even while the donor has capacity in some 

respects, yet the donor may not be in a position to take action against the attorney because of 

diminished capacity, or dependency on the attorney. 
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Certainly, applications to court should not become a ready opportunity for second-guessing 

the decisions of donors or the actions of attorneys. While it is important that interested 

parties are able to act in the donor’s best interests, where the donor is capable of overseeing 

her affairs the law must respect her autonomy. On the other hand, requiring that the donor 

be “incapacitated” before the court may make an order is conceptually problematic, and will 

leave certain donors vulnerable to abuse. 

 

We consider that providing for notice to be served on the donor solves certain of these 

difficulties. The Court should be reluctant to hear an application over the express objection of 

the donor. As well, the Act should include safeguards to ensure that the donor’s objection is 

not used as an excuse, without more, for a court-ordered capacity assessment. 

 

Recommendations: 

 

The Act should not require that the donor be incapacitated before an application by 
an interested party may be made. 
 

The Act should require that notice of an interested party application must be served 
on the donor and the attorney(s), subject to a court order otherwise. 
 
Should a donor object to an application by an interested party, the court may refuse 
to hear the matter on this basis alone.  
 

The Act should provide that the donor’s objection to an application by an interested 
party must not be used as the sole basis for an order requiring the assessment of the 
donor’s capacity. 

 

 

11.1.3 Order for Accounting 

 

At present, the Court may order an accounting only for the period of the donor’s incapacity. 

Section 5(1) of the Act provides:  

 

Where a donor of an enduring power of attorney becomes legally incapacitated, a 

judge of the Trial Division of the Supreme Court may for cause, on application,  

 

(a) require the attorney to have accounts passed for any transaction involving the 

exercise of the power during the incapacity of the donor; [emphasis added] 

 

In the case of Wright v. Cournoyer, for example, the Court refused to allow an order for an 

accounting where it found that the donor had capacity for the period under consideration and 

was therefore entitled to do with her property as she saw fit.677  

                                                        
677 Wright v Cournoyer, supra note 668 at paras 9-10. See also BFH v DDH, supra note 330 at paras 

24-25. On the other hand it has been held that transactions made at any point during the attorney’s 
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The provision, however, assumes that the line between the donor’s capacity and incapacity is 

easily demonstrable. In the case of BFH v DDH, LeBlanc J. discussed the problems that 

might arise from restricting the court’s jurisdiction to the period in which the donor has been 

declared or is clearly incapacitated. He commented:  

 

If in the period before a donor is declared incompetent the donor is in fact 

incompetent or unable to properly scrutinize the actions of his/her attorney, and an 

attorney uses his/her power to commit an illegitimate transaction, s. 5(1)(a) could 

effectively immunize the transaction from any passing of accounts after the donor is 

declared incompetent. If there is no passing of accounts then there is no ability, 

without the consent of the attorney, for a court to review the legitimacy of such 

transactions.678  

 

This Commission addressed the issue in its 1999 Report. The Commission concluded that the 

court should have the discretion to grant an order for an accounting as it considers 

appropriate, taking into consideration the wishes of the donor.679 

 

Ensuring the Court is able to order an accounting for the entire period that an attorney acts 

under the EPA may be necessary to address financial abuse which has occurred while the 

donor was legally capable, but unaware that the EPA was being misused, or was incapable of 

taking action to address the abuse. It would also permit the court to respond to abuse which 

occurred while the donor lacked capacity, but there is not sufficient evidence to demonstrate 

the donor’s incapacity. 

 

Recommendation: 

 

The Act should permit the court to order an accounting for the entire period during 

which the attorney has acted, or any part or parts thereof. 

 

 

11.1.4 Other Orders 

 

Powers of attorney legislation in Yukon,680 British Columbia,681 Saskatchewan,682 

Manitoba,683 Nunavut684 and the Northwest Territories685, Alberta686 and Ontario687 all 
                                                                                                                                                                             
appointment are reviewable to determine if there is cause for the court’s intervention: BFH v DDH, 

supra note 330 at paras 27-28. 

678 BFH v DDH, supra note 330 at para 26. 

679 Final Report: Enduring Powers of Attorney in Nova Scotia, supra note 35 at 34. 

680 Enduring Power of Attorney Act, supra note 97, s 10(1). 
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provide that the court may provide directions and advice with respect to an EPA. The court’s 

advice and direction may be useful to determine the validity of the EPA,688 or to resolve 

situations in which the attorney’s duties or scope of authority are not clear, where multiple 

attorneys (including a delegate appointed under a personal directive) disagree, or otherwise 

for assistance in administering the donor’s property. 689 

 

Certain jurisdictions limit who may bring an application for advice and directions. Yukon’s 

Enduring Power of Attorney Act, for example, provides that the attorney may make an 

application for the opinion, advice or direction of the court.690  

 

Manitoba’s The Powers of Attorney Act permits the attorney, the Public Trustee, the nearest 

relative of the donor, a recipient of an account or, with approval of the court, an interested 

person, to make an application for advice and directions respecting the management or 

administration of an EPA.691 Saskatchewan’s The Powers of Attorney Act, 2002 allows the 

Public Trustee or any other interested person to apply to the court for advice and directions 

respecting an EPA.692 

 

                                                                                                                                                                             
681 Power of Attorney Act, supra note 32, s 36(1)(a). 

 
682 The Powers of Attorney Act, 2002, supra note 28, s 20. 

 
683 The Powers of Attorney Act, supra note 70, s 24(1)(a). 

 
684 Powers of Attorney Act, supra note 117, s 27(1)(a). 

 
685 Powers of Attorney Act, supra note 114, s 26(1)(a). 

 
686 Powers of Attorney Act, supra note 96, s 9. 

687 Substitute Decisions Act, supra note 28, s 39. 

 
688 Justice Laing held that it would be an appropriate use of the “advice and direction” provision to 

apply for a determination of the validity of power of attorney: Marienhoff v Edwards, supra note 619 

at para 28. 

689 For example, in McMaster v McMaster, 2013 ONSC 1115, 86 ETR (3d) 125 at para 56 it was held 

that an application for directions could be used to assess the stewardship of the attorney where there 

were doubts as to the prudence of certain investments. 

690 Supra note 97, s 10(1). 

 
691 The Powers of Attorney Act, supra note 70, s 24(1)(a). 

692 The Powers of Attorney Act, 2002, supra note 28, s 20. 
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British Columbia’s McClean Report recommended that only a prescribed list of parties 

should be able to apply for directions from the court, for fear of encouraging a flow of 

applications.693 

 

Nova Scotia’s Personal Directives Act provides that a maker of a personal directive, and other 

interested party may apply to the court for “advice and directions”.694 

 

We recommend that the Act should provide for applications for advice and directions from 

the court, and should not categorically limit the class of parties who may make such an 

application. If a party can show a sufficient interest and the application is well-founded, the 

court ought to be able to give such advice and directions as are required. A party making an 

application in bad faith would be liable for costs. 

 

The Act should also clarify that the court has jurisdiction to determine that a donor lacks 

capacity in respect of certain decisions, or generally in terms of making decisions with regard 

to his or her estate. The attorney or an interested party may require a declaration of 

incapacity with respect to a contingent EPA, for example. As well, the Act should confirm the 

court’s jurisdiction to determine that an EPA is invalid, or has been terminated. 

 

Finally, the Act should confirm the Court’s authority to remedy abuse and misuse of an EPA, 

by ordering the termination of the attorney’s authority, restitution of property, and damages. 

 

Recommendations: 

 

The Act should permit an interested party to bring an application for advice and 
direction from the court. 
 

The Act should provide that the court may declare a person to be incapacitated in 
respect of some decision or class of decisions. 
 

The Act should provide that the court may declare an EPA to be valid, invalid, in 
effect or terminated.  
 
The Act should provide that the court may order the termination of an attorney’s 
authority, restitution of property, and damages. 

 

 

                                                        
693 McClean Report, supra note 278 at 94-96.  

694 Personal Directives Act, supra note 1, s 31(1)(f). 
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11.1.5 Costs 

 

An application to court can be very costly. Particularly with the involvement of lawyers, a civil 

proceeding to resolve a problem concerning an EPA can cost tens of thousands of dollars.  

 

Typically in civil matters the losing party is responsible for a significant portion of the 

opposing party’s legal costs, but not all.695 This is referred to as party-and-party costs. In rare 

cases the winning party may have all of her legal costs - referred to as solicitor-client costs. 

Costs on a solicitor-client basis are typically awarded because of egregious conduct by the 

other side.696 The court has a wide discretion to award costs in any way it sees fit,697 including 

by denying costs to the successful party.698 

 

In cases involving a power of attorney the normal rules may not apply. First of all, in some 

cases the donor’s estate should bear the costs, rather than the attorney or a third party who is 

a party to the proceeding. This may be because the application to court is required to deal 

with an uncertainty or some other problem in the EPA that the donor herself could have 

remedied, or because the result is one which ultimately benefits the donor. 

 

Second, the attorney may be entitled to full, rather than partial reimbursement of legal costs. 

The attorney’s position in some cases is as a representative of the donor’s interests rather 

than her own, and in those cases it is not fair that the attorney should personally bear any 

legal costs for having to act essentially on behalf of the donor in a legal dispute.699 Therefore 

the donor’s estate, or the other party, may be required to indemnify the attorney for all, 

rather than just some, of the legal costs the attorney has incurred. 

 

The Nova Scotia Powers of Attorney Act provides that a judge who decides an application for 

the remedies available under the Act may, “make such provision respecting costs as the judge 

considers appropriate”.700 

 

Some jurisdictions provide more guidance. British Columbia’s Power of Attorney Act 

provides that, “The costs of an application to the court are at the discretion of the court, and 

                                                        
695 Nova Scotia Civil Procedure Rules, r 77.03. 

696 Ibid, r 77.03(2); E.g., Aulwes v Mai, 2002 NSSC 204. 

697 Ibid, r 77.02. 

698 E.g., Fraser v Westminer Canada Ltd, 2005 NSCA 27. 

699 E.g., Re Isnor Estate, supra note 22 at para 17. 

700 Powers of Attorney Act, supra note 13, s 5(1)(f). 
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the court may order that all or part of those costs be paid from the property of the adult who 

made the enduring power of attorney.”701 

 

Nunavut’s Powers of Attorney Act provides that the court may order, “that the costs of the 

application be paid by the applicant, the estate of the donor, by a person not party to the 

proceeding, or, in case of hardship, by the Government of Nunavut.”702 

 

In England and Wales, the Court of Protection hears cases under the Mental Capacity Act, 

2005, including those concerning lasting powers of attorney. The Court of Protection Rules 

2007 provide for costs in relation to proceedings involving a person’s property and affairs (as 

opposed to personal care) as follows: 

 

Property and affairs - the general rule 

156. Where the proceedings concern P’s property and affairs the general rule is 

that the costs of the proceedings or of that part of the proceedings that concerns 

P’s property and affairs, shall be paid by P or charged to his estate. 

 

... 

 

Departing from the general rule 

159.—(1) The court may depart from rules 156 to 158 if the circumstances so 

justify, and in deciding whether departure is justified the court will have regard 

to all the circumstances, including– 

(a) the conduct of the parties; 

(b) whether a party has succeeded on part of his case, even if he has not 

been wholly successful; and 

(c) the role of any public body involved in the proceedings. 

(2) The conduct of the parties includes– 

(a) conduct before, as well as during, the proceedings; 

(b) whether it was reasonable for a party to raise, pursue or contest a 

particular issue; 

(c) the manner in which a party has made or responded to an application 

or a particular issue; 

and 

(d) whether a party who has succeeded in his application or response to 

an application, in whole or in part, exaggerated any matter contained in 

his application or response. 

                                                        
701 Power of Attorney Act, supra note 32, s 36(7). 

702 Powers of Attorney Act,  supra note 117, s 27(1)(j). 
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In the Nova Scotia case of Beairsto v. Stirling,703 Coady J. acknowledged the long-standing 

rule that in cases involving the trustee of an estate the trustee’s court costs are typically paid 

from the estate, on a solicitor-client basis. He applied the same rule to the situation of an 

attorney appointed by an EPA: 

 

The authorities suggest that in such matters the gratuitous attorney should not 

bear costs associated with their duties. In most such cases those costs are 

recovered from the estate. In other rare cases involving litigation these costs can 

be recoverable from the unsuccessful challenging party.704 

 

Justice Coady concluded that the case before him was one of the rare cases in which the 

unsuccessful applicant should be responsible for the attorney’s costs: 

 

This was a totally unwarranted application. Throughout the applicants have 

alleged incapacitation without any supportive evidence and in the face of 

evidence dictating otherwise. This application was dismissed on the issue of 

incapacitation. I conclude that this application was part of an ongoing campaign 

to harass Ms. Stirling. While there were some issues with the respondent’s 

record keeping, tax remittances and the $54,000 gift, I find that the applicants 

over reacted so they could use these events to legitimize the harassment of their 

aunt. I cannot conclude that their motivations were otherwise. I am very 

satisfied that Ms. Stirling did her best through some difficult circumstances and 

without any support from the applicants family. I am further satisfied that her 

actions were consistent with her attorney duties.705 

 

Justice Coady further hinted that the traditional rule routinely awarding costs for all parties 

from the estate of the donor, subject to rare exceptions, ought to be discarded. In particular 

he cited the Ontario case of McDougald Estate v. Gooderham,706 which rejected the typical 

approach by which all parties to estate litigation could generally expect to have their costs 

paid from the estate. 

 

In McDougald Estate, Gillese J.A., for the court, noted the traditional practice of English 

courts of awarding the costs of all parties, for most estate matters, to be paid by the testator’s 

estate.707 She noted that in the past the practice had been followed by Canadian courts, to the 

                                                        
703 Beairsto v Stirling, supra note 669. 

704 Ibid at para 8. 

705 Ibid at para 16. 

706 McDougald Estate v Gooderham, (2005) 255 DLR (4th) 435 (Ont CA). 

707 Ibid at para 78. 
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extent that cost awards from the estate became virtually automatic.708 But, she commented, 

the traditional approach had been displaced in favour of a more modern practice of carefully 

scrutinizing the litigation to determine whether the responsibility for costs should properly 

fall on the estate - if not, then the cost rules that normally apply to civil litigation should be 

followed.709 She cited cases in which an application by an executor for advice and directions 

was “unnecessary and ill-advised”,710 in which disappointed beneficiaries had unsuccessfully 

challenged the capacity of the testator,711 and in which a husband’s attack on the validity of 

his wife’s will on the grounds of lack of capacity, undue influence or suspicious circumstances 

was held to be “clearly wrong” on the evidence.712 

 

In Prevost Estate v. Prevost Estate,713 the Nova Scotia Court of Appeal refused to reimburse 

the executor for costs out of the estate in an unsuccessful appeal from a decision of the 

Supreme Court interpreting a will. The Court noted the general practice of allowing costs to 

all parties from the estate: 

 

It is often the case that parties in an estate dispute are awarded costs out of the 

estate. An adverse party may receive party-and-party costs; an executor or 

trustee will usually receive solicitor-client costs by way of indemnity. One 

cannot assume judicial generosity in all of these cases. Much will turn on 

whether or not the contested issue arises from conduct of the deceased. 

Generally, if the need for resort to the court was caused by the testator, costs 

will be borne by her estate...714 

 

But Bryson J.A. observed that in this case the executor’s appeal simply repeated the “narrow, 

linguistic arguments” that had been unsuccessful at trial, and refused to put the estate to the 

burden of costs for the effort.715 The successful respondents were entitled to costs from the 

estate, on a solicitor-client basis, however. 

 

                                                        
708 Ibid at para 79. 

709 Ibid at para 80. 

710 Montreal Trust Co. of Canada v James, (1985) 66 BCLR 265 (SC). 

711 Beaurone v Beaurone Estate, (1997) 70 ACWS (3d) 588 (Ont Gen Div); Re Marshall Estate, (1998) 

22 ETR (2d) 255 (Ont Gen Div). 

712 Gamble v McCormick, (2002) 4 ETR (3d) 209 (Ont SCJ). 

713 Prevost Estate v Prevost Estate, 2013 NSCA 20. 

714 Ibid at para 17. 

715 Ibid at para 18. 
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Most recently, in a successful application to remove an executor, in Willisko v. Murphy,716 the 

court awarded the applicant’s costs to be borne personally by the executor, and ordered the 

executor to bear her own costs.717 The respondent executor had been uncooperative and 

dilatory in administering the estate. The Court did not find that the applicant was entitled to 

solicitor-client costs, however, considering that the executor’s conduct was not so egregious 

or outrageous as to amount to the “rare and exceptional” circumstances in which solicitor 

client costs should be awarded in favour of the applicant. 

 

Ian Hull has summarized the considerations relevant to a costs awards in estate matters as 

follows: 

 

Some considerations favourable to an award of costs out of the estate are: 

• where the litigation arises out of the acts or fault of the deceased; 

• where the order sought is for the protection of the trustee, such as an 

interpretation problem or where other directions or advice of the court are sought; 

• where there are reasonable grounds for the litigation such as proof in solemn 

form; 

• where suspicious circumstances are demonstrated; 

• where the court's scrutiny or supervision is warranted. 

Some considerations unfavourable to an award of costs out of the estate are: 

• proceedings unwarranted or unjustified; 

• intransigence of a party to a proceeding arising out of extra-legal considerations 

such as bad feelings between the parties; 

• actions by a party designed to delay or prohibit the trustee's administration of 

the estate without proper reasons for such action; 

• unnecessary proceedings, where for example, a subsequent will is not located by 

the executor or executrix as a result of an incomplete search therefor.718 

 

We generally agree with the evolution of the law of costs for contested estate matters, and 

support the application of those principles to enduring powers of attorney. Certainly parties 

should not expect that the donor’s estate will pay costs before the court has carefully 

examined the circumstances giving rise to the case and the conduct of the parties. If anything 

the court ought to be more judicious with costs in power of attorney cases, where the donor’s 

                                                        
716 Willisko v Murphy, 2015 NSSC 45. 

717 Ibid at paras 31-35. 

718 Ian M Hull, “Costs in Estate Litigation,” (1998) 18 ETR (2d) 218; cited with approval in Willisko, 

supra note 716 at para 33. 
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estate is still needed for his or her ongoing shelter, care and well-being. Except where the 

donor can be fairly said to be responsible for the problem, or a party’s costs are reasonably 

incurred to represent the donor’s interests, the donor’s estate should not be responsible. The 

same sort of considerations as identified by Hull should guide the court’s assessment of costs 

in powers of attorney matters. 

 

In our view the Act should generally permit the exercise of judicial discretion which has 

informed the cases to date. As in Beairsto v. Stirling the evolving law from estates cases has 

served, and should continue to serve, as a guide. We therefore recommend that the Act 

provide that costs may be paid from the estate of the donor, on a solicitor-client basis, but 

that the court shall have discretion to award costs in any other manner. 

 

Recommendation: 

 

The Act should provide that costs may be paid from the estate of the donor, on a 
solicitor-client basis, but that the court shall have discretion to award costs in any 
other manner. 

 

 

11.1.5.1 Costs of an Appointed Monitor 

 

In response to our Discussion Paper it was suggested that a person who has been appointed 

by the donor as a monitor, to whom the attorney must account upon request, ought to have 

access to the donor’s estate in order to bring an application to court. On this account the 

appointed monitor should not have to rely on his or her own funds to take action in response 

to the apparent misconduct of the attorney, in the hope of recovering those costs later, via an 

award of costs in his or her favour. Rather, the monitor should be entitled to funds from the 

donor’s estate at the outset. 

 

We recognize the concern that the monitor may be reluctant to expend his or her own funds 

for the purpose of bringing an application which is solely in the interests of the donor, but we 

cannot imagine a practically workable system by which the donor’s estate can be compelled to 

pay up front for a court application brought by a third party against the attorney. Not all such 

applications will be well-founded, and we do not envision the role of a monitor to be as a 

second attorney, with authority to direct the expenditure of the donor’s funds. That said, it 

should be open to a monitor to obtain an order from the court that the monitor’s costs shall 

be paid by the donor’s estate, including, where appropriate, in advance of a final disposition 

of the application. The Act should provide that the court may make an interim order that the 

donor’s estate shall pay for the reasonable legal costs incurred by a monitor in bringing a 

proceeding for the benefit of the donor. 
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Recommendation: 

 

The Act should provide that the court may make an interim order that the donor’s 
estate shall pay for the reasonable legal costs incurred by a monitor in bringing a 
proceeding for the benefit of the donor. 

 

 

11.2 Access to Legal Services 

 

Nova Scotia does not provide legal aid with respect to estate planning, such as making an 

EPA, a personal directive, or a will. Nor does Nova Scotia currently have an elder law clinic to 

provide free or low cost legal services to elder persons on a low income.719 

 

The need for greater public legal education has been noted at numerous points in this Report. 

An integral component to access to justice, besides education and information, however, is 

access to legal services720 – whether in the form of summary advice or assistance in granting 

an EPA at the front end, or access to full legal representation to address abuse in court or 

through alternative dispute resolution channels. Access to legal services is critical to 

preventing and remedying abuse of EPAs, particularly in Nova Scotia where there is no public 

body charged with civil investigation and enforcement in cases of EPA abuse. Lack of access 

to legal services may make a donor more likely to be a victim of EPA abuse, and will limit 

opportunities to seek effective remedy and redress.  

 

As well, without effective estate planning advice a person may be unaware of the option to 

make an EPA in advance of his or her incapacity, and may be left with no option but court-

ordered guardianship when it is too late. 

 

As the Action Committee on Access to Justice in Civil and Family Matters recently observed: 

 

 Avoiding problems or the escalation of problems, and/or early resolution of problems  

is generally cheaper and less disruptive than resolution using the courts. To borrow 

Richard Susskind’s observation, “it is much less expensive to build a fence at the top 

of a cliff than to have need of an expensive ambulance at the bottom.” [citation 

omitted]721 

 

                                                        
719 We have heard that law students at the Schulich School of Law, Dalhousie University have assisted 

donors granting personal directives on a pro bono basis, under the supervision of a practicing lawyer. 

720 For a discussion of expanding access to essential legal services see: A Roadmap for Change, supra 

note 39 at 14. 

721 Ibid at 8. 
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There are a number of reasons why persons who might benefit from having an EPA might not 

be able to effectively access legal services, including lack of funds, physical or other barriers 

to communication, and discriminatory attitudes towards seniors and persons with 

disabilities.  

 

Both Ontario and British Columbia have legal clinics which are wholly dedicated to providing 

free legal advice to low income seniors and persons with disabilities.722 Elder law clinics assist 

seniors in making EPAs, personal directives, and wills, and provide advice on a range of 

issues including residential tenancies, income maintenance, consumer protection, senior 

safety and general civil litigation. These clinics also undertake more general advocacy for law 

reform and public interest litigation in order to advance the interests of seniors. Elder law 

specialty clinics are an important component of access to justice both for low income seniors 

who are not able to afford legal services otherwise, and for the interests of older persons in 

general.  

 

Legal aid on a certificate basis can help as well. In a report for the Law Commission of 

Canada, Poirier and Poirier recommended the provision of legal aid to seniors for civil 

proceedings in which their rights and interests are at stake.723 

 

More recently, the Law Commission of Ontario noted that the cost of legal services for older 

adults was repeatedly raised as a concern during its project on the law as it affects older 

adults.724 The Commission reported that “ensuring access by older adults to information 

about their rights and responsibilities under the law and how to access these promotes the 

participation and inclusion of older adults, as well as fostering independence and 

autonomy.”725 The Commission recommended the use of individual and group advocacy 

mechanisms to promote the rights and needs of older persons, citing the work of Ontario’s 

elder law clinic, the Advocacy Center for the Elderly, as an example.726  

 

Promoting access to legal services for donors should also help to promote the use of 

alternative dispute resolution, where appropriate. Many cases of EPA misuse will occur in the 

context of families, and it may be important to the donor to maintain or restore good 

                                                        
722 In Ontario, the ARCH Disability Law Centre and the Advocacy Centre for the Elderly are specialty 

legal aid clinics which provide persons with disabilities and elder persons, respectively, with legal 

advice and assistance and undertake advocacy initiatives for these communities. In British Columbia, 

the BC Centre for Elder Advocacy and Support provides free legal advice and representation to elder 

adults eligible for their services.  

723 Poirier & Poirier, supra note 43 at 58. 

724 Framework for the Law, supra note 661 at 148. 

725 Ibid at 171-72. 

726 Ibid at 184. 
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relationships. Alternative dispute resolution, including conciliation and mediation 

techniques, may be the most effective and inexpensive ways to resolve disputes arising in the 

context of EPA use. 

 

We recommend that the Government of Nova Scotia, in collaboration with relevant 

organizations institutions and professional bodies, should develop a program for the 

provision of accessible legal services specifically for seniors and for persons with disabilities. 

The program should cover estate planning including EPAs and personal directives, and legal 

services in the context of litigation involving financial abuse. 

 

The program could include a specialty clinic model such as the Advocacy Center for the 

Elderly or the ARCH Disability Law Centre clinics in Toronto, Ontario. Specialty legal clinics 

are a very useful means of providing accessible legal services as they ensure competent, 

specialized individual and group advocacy services, accessible information and public 

education. A specialty legal clinic staffed by law students working with lawyers, connected 

with the Schulich School of Law at Dalhousie University, may be a useful avenue for 

providing such a service. 

 

The program could also include the provision of legal aid services on a certificate basis, and 

pro bono legal services provided by students under the supervision of a practicing lawyer 

through the Schulich School of Law at Dalhousie University. The program should be 

developed on a variety of delivery models and should not rely on just one. Individuals in rural 

areas may not be able to attend a specialty clinic based in the city of Halifax, for example, and 

some users may not qualify for legal aid certificates. 

 

Recommendation: 

 

The Government of Nova Scotia, working with relevant professional bodies, 

organizations and institutions, should develop and implement programs to provide 

for accessible legal services for seniors and persons with disabilities, including 

support for specialty legal aid clinics, including student-serviced legal aid clinics, 

legal aid certificates for lawyers assisting donors with the preparation and execution 

of EPAs, legal aid certificates for lawyers providing representation in the context of 

EPA abuse, and pro bono services delivered by law students under supervision of 

practicing lawyers. 

 

 

11.3 Forum for Power of Attorney Matters 

 

The Supreme Court of Nova Scotia has jurisdiction over power of attorney matters.727 But in 

many cases, Probate Court may be a better forum - particularly with regard to examining 

                                                        
727 Powers of Attorney Act, supra note 13, s 5(1). 
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attorney accounts. Staff at Probate Court have greater experience passing accounts of the 

management of estates. We can expect that this expertise will be especially of assistance to 

self-represented litigants. Having power of attorney matters adjudicated in the Probate Court 

would provide opportunities to streamline redundant processes, or those which could be 

more efficiently disposed through a single proceeding. For instance, as things stand 

presently, once a donor has died the attorney must make an application in Supreme Court for 

a claim for remuneration as an attorney acting under an EPA, and then another claim in 

Probate Court to receive the remuneration from the estate. The attorney should be permitted 

to simply claim against the estate in Probate Court. 

 

Recommendations: 

 

Matters under the Powers of Attorney Act should be capable of being brought in 

Probate Court. 

 

The Supreme Court should be able to transfer a matter under the Act to Probate 

Court. 

 

Some applicants have attempted to reduce the costs of bringing an application for attorney 

misappropriation of funds by bringing the claim in Small Claims Court, where the amount 

claimed as a result of the breach is under $25,000. The benefit of bringing an action in Small 

Claims Court is that parties do not need to be represented by counsel and matters are heard 

by adjudicators according to relaxed rules of procedure. But the Small Claims Court does not 

have jurisdiction to address breach of fiduciary duty, a primary head of relief against EPA 

abuse.728   

 

As well, there is a constitutional obstacle to providing Small Claims Court adjudicators with 

statutory jurisdiction to decide matters involving breach of fiduciary duty. Claims for breach 

of fiduciary duty in the context of wills and estates and in context of the law of agency have 

since Confederation always been heard exclusively by superior court justices. Granting 

jurisdiction to the Small Claims Court may therefore run afoul of section 96 of the 

Constitution Act, 1867.  

 

We have concluded that the jurisdiction of the Small Claims Court should not be expanded to 

cover matters under the Powers of Attorney Act that it is not currently able to hear. The 

constitutional impediments appear significant and the options - such as permitting the 

Supreme Court to refer a matter to the Small Claims Court for a hearing - are likely to be 

unduly complex to be a workable access to justice solution. 

 

                                                        
728 See Myra v MacDonald, 2009 NSSM 33, 281 NSR (2d) 354 at para 28: Adjudicator O’Hara opines 

that Small Claims Court jurisdiction in this area, “should be addressed by the policy-makers.” 
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11.4 Public Enforcement 

 

In many cases, donors who are subject to EPA misuse or abuse may not have adequate 

resources, or support of family and friends, to take legal action. Applying to court is a time 

consuming and costly process which is effectively out of reach of many. In this section we 

consider options to ensure a safe system of EPA use in Nova Scotia, which does not leave 

vulnerable donors entirely to their own resources to address financial abuse. 

 

In particular, we consider the need for a public body that would be responsible for preventing 

and remedying financial abuse involving an EPA, particularly on behalf of those who lack 

capacity to take action for themselves. In our view, the creation of an agency which is 

responsible to receive and investigate allegations of such abuse, and to take remedial 

measures to protect the interests of victims both in and out of court, would be a highly 

beneficial public policy measure. 

 

11.4.1 Criminal Proceedings 

 

The criminal law has an important role in addressing abuse of powers of attorney. Upon 

conviction, the attorney will be subject to criminal sanctions appropriate to the severity of the 

abuse, and may be ordered to refrain from having contact with the donor and to make 

restitution. Addressing EPA abuse using the criminal law serves important functions of 

deterring future abuse, and sending a message that society will not tolerate financial 

exploitation by a person in a position of significant trust. 

 

Failing to address forms of financial abuse as a crime can reinforce the idea in society that 

victims are not deserving of the same security and protection by the state afforded to others. 

Treating theft using a power of attorney as a civil or family problem may trivialize the rights 

of any person who has entrusted the management of his or her property to an attorney.  

 

On the other hand, the use of the criminal law in some situations may undermine important 

relationships of elder adults and others who rely on an attorney, particularly where family 

relationships and situations of dependency are involved. Some argue that restorative justice 

may be more appropriate in the context of some forms of abuse.729 We discuss restorative 

justice below. 

 

Provisions of the Criminal Code, being a federal responsibility, are outside our purview. But 

we can make general observations in light of our research and consultations on the subject of 

financial abuse using a power of attorney. For purposes of this discussion, we examine some 

of the debate around criminalizing financial abuse of EPAs, and the limits of criminal law in 

this area. 

 

                                                        
729 Groh & Linden, supra note 50. 
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Intentional theft of a donor’s property using an EPA is a specifically articulated crime in the 

Criminal Code. Section 331 provides: 

Every one commits theft who, being entrusted, whether solely or jointly with 
another person, with a power of attorney for the sale, mortgage, pledge or 
other disposition of real or personal property, fraudulently sells, mortgages, 
pledges or otherwise disposes of the property or any part of it, or fraudulently 
converts the proceeds of a sale, mortgage, pledge or other disposition of the 
property, or any part of the proceeds, to a purpose other than that for which he 
was entrusted by the power of attorney. 

But the criminal law is not often used to address financial abuse using an EPA.730 Wrongful 

misappropriation of the donor’s property using an EPA is often labelled a ‘civil matter’ to be 

pursued by the donor or interested parties.731 As one elder law expert has expressed it: 

“Charges under the CC section 331 are almost never laid, nor does this provision speak to the 

contemporary experiences of elder abuse and neglect.”732 While seniors safety coordinators 

working alongside police in Nova Scotia are an important resource in addressing elder abuse, 

they themselves have expressed that more should be done to address the crime of misuse of 

powers of attorney.733 In fact, the charge of theft using a power of attorney is rarely used in 

Nova Scotia. The Commission was informed that in one rare instance of a charge being laid in 

Halifax, the charge was eventually dropped at trial because of evidentiary issues.734 

 

Experts have noted a number of barriers to effectively using the criminal law to address elder 

abuse, in particular, including: 

 

[L]ack of police training to recognize and appropriately respond to abuse of older 

adults; lack of appropriate interviewing techniques to draw the best and most reliable 

information from older adults; an under-utilization of collateral information from 

those with direct knowledge of abuse; the under-utilization of special skills for lawyers 

regarding the needs of older clients and aging issues; an unsupportive legal 

environment that ignored older adults or treated them in an a paternalistic way; lack 

of appropriate victim services to help older adults in the legal process; legal and social 

policies that diverted cases of abuse of older adults away from the justice system; a 

                                                        
730 See Laura Watts and Leah Sandhu, “The 51st State – The ‘State of Denial’: A Comparative 

Exploration of Penal Statutory Responses to ‘Criminal’ Elder Abuse in Canada and the United States” 

(2006) 14 Elder L J 207. 

731 Ibid at 214. 

732 Ibid at 227. 

733 Sharon Elliott and Dawn Thomas, “Seniors’ Safety in Nova Scotia” (Delivered at the CBA: Elder Law 

in the Next Decade Conference, Halifax, 26 March 2010). 

734 Conversation with Dana Drover, Halifax Regional Police (9 August 2012). 



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

242 
 

lack of recognition of abuse issues affecting older adults by the Crown and judges; and 

ageism in many parts of the justice system.735 

 

The Commission has heard that donors and third parties can be unwilling to testify against 

an attorney especially if the attorney is a family member or someone upon whom the donor is 

personally dependent. The donor may present as an unreliable witness, depending whether 

or not he or she is experiencing diminished capacity or other impairment. And obtaining 

material evidence of the theft may be a problem, if the attorney has failed or refused to 

provide a proper accounting.  

 

As well, the Crown must show that the attorney acted against the intent of the donor as 

provided for in the EPA. Where an EPA has been broadly drafted, for example, allowing for 

expansive gifting powers or estate planning authority, it may be difficult for the Crown to 

show that the attorney has actually acted contrary to her responsibilities. In order to make it 

easier for the Crown to successfully prosecute EPA theft, it has been recommended that 

powers of attorney should be drafted such that the attorney’s authority is carefully limited to 

specific tasks.736 A statutory form EPA could encourage donors to convey the attorney’s 

authority in very specific provisions, which would aid prosecution to this extent. 

 

Issues may also rise at the investigation and charging stages. As Sgt. Brian Trainor, a retired 

RCMP officer, has written, police should be more familiar with proper and effective 

procedures for investigation and charging: 

 

Section 331 of the Criminal Code of Canada clearly sets out the offence, Theft by 

Persons Holding Power of Attorney. This section has been in existence for many 

decades now, and yet very few police officers have heard of it. One of the reasons for 

this may be the fact this section is not a charging section, but what is referred to as a 

descriptive section. When someone is charged with stealing funds from a senior, the 

charge is section 336 - Theft, not 331ccc. This causes confusion ... .737 

 

To this end, Sgt. Trainor has recommended greater guidance as to how police may effectively 

lay charges for theft using a power of attorney. The National Initiative for the Care of the 

Elderly, for example, has compiled a useful investigation guide for law enforcement 

professionals on what to look for in an investigation of theft by person(s) holding power of 

                                                        
735 See Marie Beaulieu et al, “The Abuse and Neglect of Older Canadians: Key Legal and Related 

Issues,” in Ann Soden ed, Advising the Older Client, supra note 146 at 227.  

736 See, e.g., Lenehan, supra note 50. 

737 Brian Trainor, Power of Attorney Abuse, online: <http://www.fraudsquad.ca/power_of_attorney_

abuse.php>. Sergeant Trainor is a former RCMP officer who specialized in fraud cases. He currently 

lectures and writes on addressing abuse of seniors with a particular emphasis on addressing abuse of 

powers of attorney. 

http://www.fraudsquad.ca/power_of_attorney_abuse.php
http://www.fraudsquad.ca/power_of_attorney_abuse.php
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attorney. The tool presents key questions officers should ask themselves when investigating 

such a theft and investigation strategies where the victim is capable or incapable.738  

 

Several reports looking specifically at the issue of financial abuse of seniors have advocated 

greater use of criminal sanctions. In a paper prepared for the Law Commission of Canada, 

Donald Poirier and Norma Poirier observe that the issue of elder abuse has largely been taken 

out of the hands of police and placed in the hands of social workers.739 The report notes that 

while laws were passed allowing social workers to intervene in other types of cases of abuse 

and neglect, the issue of financial exploitation of the elderly had largely been left unaddressed 

at the time the report was written.740 Poirier & Poirier recommend that responsibility for 

addressing financial exploitation should be clearly in the hands of “police, Crown prosecutors 

and the government authorities on which they depend, so that their obligation to combat 

elder abuse is clearly attributed to them, given that these various types of abuse fall under the 

Criminal Code.”741 They go on to observe that “as has been seen in the case of violence against 

women, this approach is more likely to succeed than that used by social workers.”742 They 

recommend training programs for police, and protocols for dealing with complaints of elder 

abuse. Finally, as will be discussed in a later section, they recommend the use of procedures 

under section 717 of the Criminal Code, which provides for alternative sentencing measures. 

 

Currently in Nova Scotia, there is quite a lot of work being done by seniors safety 

coordinators to address financial exploitation of older persons. From advocacy services, 

including the use of restorative justice techniques, to public education on granting safe and 

effective EPAs, to educating law enforcement on the needs of seniors, and aiding in 

investigations, senior safety coordinators are serving a valuable service for seniors in Nova 

Scotia. Seniors’ safety coordinators themselves, however, do not lay charges or investigate 

crimes. While they provide an important facilitative role, theirs cannot substitute for the 

work of the police or the Crown. 

 

Financial institutions may also assist law enforcement authorities in laying charges for theft 

using a power of attorney.743 Banks are at the front line of financial abuse using powers of 

attorney, and their policies with regard to inquiring into suspicious circumstances and 

disclosing information to police in situations where there is a reasonable suspicion of 

                                                        
738 National Initiative for the Care of the Elderly, “Theft by Person(s) Holding Power of Attorney – 

Officers Investigation Guide” online: <www.nice-tools.ca/blog.aspx2pg=52&gp=24>. 

739 Poirier & Poirier, supra note 43 at 54-5. 

740 Ibid. 

741 Ibid. 

742 Ibid. 

743 Conversation with Brian Trainor (21 August 2012). 
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financial abuse will have a significant effect on whether or not abuse using a power of 

attorney gets reported. 

 

As well, service providers at facilities in Nova Scotia have a duty to report financial abuse 

involving a resident or patient. The Protection for Persons in Care Act requires service 

providers to disclose otherwise confidential information to the Minister in cases of suspected 

abuse.744 The Minister may provide this information to police, in order that the police may 

investigate.745 

 

We have made a number of recommendations throughout this Report that may assist in 

improving the chance of successful prosecutions for abuse using an EPA. In particular, we 

have recommended measures to make attorney actions more transparent, to narrow attorney 

authority where possible and to make it easier for concerned family members and others to 

obtain an accounting from the attorney. In some cases these provisions will assist in a 

criminal investigation. We have recommended the dissemination of a standard form EPA 

which will make it easier for donors to grant EPAs that more specifically circumscribe the 

attorney’s powers, which may assist prosecutors in proving that the attorney’s actions are 

clearly contrary to the direction in the EPA. 

 

We do not mean to understate the difficulty of proving the elements of a crime beyond a 

reasonable doubt in the context of complex family dynamics, and the evidentiary challenges 

that can arise when the donor may suffer diminished capacity. We also acknowledge the 

potential for a criminal prosecution to increase the vulnerability and isolation of the donor, if 

the donor is personally dependent on the attorney for care and companionship - a topic we 

address more fully in the next section.  

 

Recommendation: 

 

The Government of Nova Scotia should promote awareness, training and capacity-

building among law enforcement agencies, to ensure effective criminal response to 

EPA abuse.  

 

 

11.4.1.1 Restorative Justice 

 

There are a number of limitations to the use of the criminal law, beyond the problems 

involved in laying charges and successfully convicting an offender. Donors may be unwilling 

                                                        
744 SNS 2004, c 33, s 6(2). 

745 Protection for Persons in Care Regulations, NS Reg 364/2007, s 2(2). This section provides that in 

s 8(2) of the Act, “’investigation’ includes a referral of an allegation of abuse to the appropriate police 

service and receipt of information concerning the disposition of the allegation from the police service.” 
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to subject family members or other persons close to them to the criminal justice system. They 

may fear the loss of an important relationship with a loved one. They may feel a sense of 

shame at having been abused by a family member, and may wish to avoid becoming involved 

in a public legal proceeding.746 As a consequence, the donor may refuse to report misconduct 

or to press charges, and may refuse to act as a witness. As the Manitoba Law Reform 

Commission reported,  

 

The strength of the criminal justice system is also its weakness. It promises a 

rebalancing of power but it is also a powerful, blunt, denunciatory, and public 

intervention into private lives. It is not concerned with the complexities of intimate 

relationships. A victim may avoid the prosecution of a family member and fear 

rejection by other family members, loss of care, and being alone. These are strong 

deterrents to self-reporting. 747 

 

Some elder abuse experts have instead advocated for the use of restorative justice approaches 

to address situations of financial abuse.748 Restorative justice is described as a victim-

centered process that brings victims and offenders together in a safe environment where – 

although the perpetrator is made to acknowledge and take accountability for his or her 

actions, and in some cases to make restitution to the victim – the main goal is to “transform 

the relationship between the offender and the victim into a healthy and equal one.”749 The 

process can include friends, family, community and professionals, and is typically facilitated 

by a professional who encourages participants to fully acknowledge the harm in all its 

dimensions, and to develop solutions which will prevent recurrence.750  

 

Because restorative justice is attuned to the need to maintain and repair relationships, it can 

be ideally suited to address some cases of financial abuse.751 Restorative justice approaches to 

financial abuse may allow a person to maintain an important relationship while at the same 

time halting the abuse and holding the abuser accountable. Restorative justice approaches 

may have the potential to remedy many of the shortcomings of the criminal justice system in 

this area, including making the donor the center of the process and putting him or her more 

in control of the proceedings, and avoiding the intrusive and stigmatizing process of the 

criminal courts. As a consequence, restorative justice options may encourage better reporting 

and more successful resolution of claims of financial abuse using an EPA. 

                                                        
746 Groh & Linden, supra note 50 at 128. 

747 Manitoba Law Reform Commission, Adult Protection and Elder Abuse, Report #103 (Winnipeg: 

Manitoba Law Reform Commission, 1999) at 18. 

748 Groh & Linden, supra note 50. 

749 Ibid at 129. 

750 Ibid. 

751 Ibid. 
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There are limitations to the use of restorative justice to address EPA abuse. First, victims may 

not have sufficient capacity to meaningfully consent to, or participate in, the process. Second, 

there may be an unequal power relationship between the victim and the abuser, and the 

victim may be vulnerable to pressure to accept a resolution.752 As well, addressing elder abuse 

by non-traditional criminal processes can encourage a perception that the abuse suffered by 

elder persons or persons with disabilities is not worthy of the same societal condemnation 

and redress as crimes against other persons.  

 

A network of justice system stakeholders in Nova Scotia is currently implementing a 

restorative justice program aimed at early intervention to prevent abuse.753 The Nova Scotia 

Department of Justice comments that “Early intervention with restorative approaches can 

assist in holding the abuser accountable while repairing family relationships.”754 The program 

has delivered restorative justice training and developed networks of professionals and 

stakeholders in a number of counties, with the aim of improving the capacity for restorative 

intervention in cases of elder abuse. 

 

Nova Scotia is not the first Canadian jurisdiction to look to restorative justice to address elder 

abuse. Beginning in 2000, a restorative justice project established in Waterloo, Ontario, 

began using restorative justice practices in this area. As well as providing restorative justice 

circles to help address conflict, the project provided community education to raise awareness 

about elder abuse and the benefits of using restorative justice to address such abuse, as well 

as referrals to outside services.755 Interestingly, the highest number of referrals was cases of 

financial abuse.756 

 

According to respondents participating in an evaluation of the Waterloo project, its strengths 

included raising awareness in the community about elder abuse and restorative justice - 

including raising awareness with police and social agencies, increasing links between 

community partners to address abuse, and providing a voice to older people and a role in 

planning and implementing the project.757 Among its weaknesses, respondents noted the low 

number of referrals to the project and lack of completed circles, the difficulty of engaging 
                                                        
752 See, for example, Pamela Rubin, “A Community of One’s Own? When Women Speak to Power 

About Restorative Justice” in Restorative Justice and Violence Against Women, in James Ptacek ed, 

Restorative Justice and Violence Against Women (Oxford: Oxford University Press, 2010) at 79. 

753 See Nova Scotia, Department of Justice, “Nova Scotia’s Approach to Crime Prevention: 2012-2013 

Actions” online: <http://www.novascotia.ca/just/_actions/2012-2013%20Actions.pdf>. 

 
754 Ibid. 

755 Groh & Linden, supra note 50 at 130. 

756 Ibid at 136. 

757 Ibid at 137. 

http://www.novascotia.ca/just/_actions/2012-2013%20Actions.pdf
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seniors with serious mental deterioration in circles, the time consuming and complex nature 

of putting together a circle, problems with having such a complex and time consuming 

process run by volunteers, lack of sufficient funding, lack of success with involving diverse 

ethnic communities, the difficulty of applying the approach and the unsuitability of the 

approach to some cases such as situations involving serious physical abuse.758 

 

Mediation is being increasingly used to resolve disputes in the context of guardianships, both 

in Canada and abroad.759 Mediation and conciliation have many of the same advantages as 

restorative justice programs – including maintaining important relationships – and can also 

be a more cost effective method of addressing conflict than litigation and therefore, more 

easily accessible to low income donors. Elder mediation, in particular, works to enhance 

participants’ ability to communicate and work through conflict. It can be an important tool 

for older persons themselves, for their family members and friends, and for the community in 

general “to increase [their] capacities to deal with conflicts involving older adults.”760 

However, the same concerns expressed about restorative justice programs - that is, concerns 

over power imbalances and questions of capacity – must also be addressed in the context of 

mediation. 

 

In 2007 the law school at the University of Windsor, Ontario established a program to 

encourage the use of collaborative conflict resolution approaches to resolving situations of 

elder abuse. The Elder Mistreatment Mediation Program provided mediation services to 

elder persons wishing to mediate conflicts with family members and others, including cases 

involving misuse of powers of attorney.761 Law students acted as mediators, supervised by 

staff lawyers, and elder advocates were provided for elder persons to assist during the 

mediation. Family members and friends were encouraged to bring lawyers or other support 

persons with them to mediation. An evaluation of the program indicated that it experienced 

difficulties offering services which were too generalized, and because the turnover rate 

among mediators was so high. The conclusion was that with more specialized services and a 

lower turnover of mediators, as well as community input, “elder mediation can be a 

meaningful option to resolving disputes between older adults, families and caregivers.”762 

 

We support continued research and investigation into the viability of restorative justice 

approaches to addressing situations of financial exploitation, including EPA abuse. We 

                                                        
758 Ibid at 138-139. 

759 See Canadian Centre for Elder Law, Elder and Guardianship Mediation (12 January 2012) available 

online: <http://www.bcli.org/sites/default/files/EGM_Report_Jan_30_2012.pdf>. 

760 Framework for the Law, supra note 661 at 178. 

761 Gemma Smyth, “Mediation in Cases of Elder Abuse and Mistreatment: The Case of the University of 

Windsor Mediation Services” (2011) 30 Windsor Rev of L and Soc Issues 121. 

762 Ibid at 141. 

http://www.bcli.org/sites/default/files/EGM_Report_Jan_30_2012.pdf
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support programs in Nova Scotia to improve local capacity to intervene in cases of abuse 

using restorative approaches, and other forms of alternative conflict resolution.  

 

11.4.2 Civil Protection for Vulnerable Donors 

 

Until recently, no civil agency in Nova Scotia was charged with actively investigating financial 

abuse of vulnerable persons. Nova Scotia Adult Protection Services investigates and responds 

to abuse of persons over the age of sixteen, but only in cases of physical or sexual abuse, or 

mental cruelty. The Adult Protection Act763 was amended in 2013 to include financial 

abuse,764 but those amendments have not yet come into force. The Office of the Public 

Trustee manages the estates of incapacitated persons - including children and incapacitated 

adults - but does not actively investigate financial abuse, other than in the course of assessing 

estates for which it is, or may become responsible.   

 

In this section we consider whether a civil agency in Nova Scotia should have authority to 

investigate and respond to the financial abuse of vulnerable persons, including abuse of an 

EPA. We examine options for the design of such a civil enforcement authority, considering 

the different ways that protective services are offered in other jurisdictions. We recommend 

that such an agency ought to be designed with certain key features in mind, to ensure that 

vulnerable persons receive the help and support they need while maintaining their autonomy 

and dignity to the greatest extent possible. We then consider the recent amendments to the 

Adult Protection Act, noting positive steps to address the problem of financial abuse, but also 

gaps in the Act, as amended, that may compromise its effectiveness in responding to the 

problem - in particular with regard to restricted eligibility for services, respect for victims’ 

continuing capacity, and procedural rights. We do not recommend which agency or agencies 

ought to have authority to respond to financial abuse, but we examine the potential for Adult 

Protection Services and the Public Trustee’s office to do so, having regard to the distinctive 

mandates and capacities of each office. 

 

11.4.2.1 Adult Protection 

 

The Nova Scotia model of adult protection was among the first to be adopted in Canada, to 

provide a means for public intervention in cases of adult abuse and neglect, as an alternative 

to guardianship. It mirrors to some extent legislation in most American jurisdictions, as well 

                                                        
763 RSNS 1989, c 2 [APA]. 

764 Adult Protection Act (amended), SNS 2013, c 13, [APA (amended)], s 1. In this section we refer to 

the section numbers of the amending statute, except as noted. 
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as in New Brunswick,765 and Prince Edward Island.766 It is similar to the model of child 

protection legislation.767   

 

Under the authority of the Adult Protection Act, Adult Protection Services is responsible for 

protecting vulnerable adults from neglect, including self-neglect, and abuse. Where a person 

over the age of sixteen is assessed to be an adult in need of protection, the agency will provide 

that person with services to help the person care and fend for him or herself, and to protect 

him or her from abuse and neglect by a third party.  

 

An adult is considered in need of protection if he or she is being physically, sexually and/or 

mentally abused, or is not receiving adequate care and attention (ie., suffering from neglect), 

and he or she is incapable of protecting or providing for him or herself because of “physical 

disability or mental infirmity”.768 Financial abuse is not covered. The APA provides that an 

adult is in need of protection where such abuse is occurring “in the premises where [the 

adult] resides.”769 

 

Adult Protection Services may offer services to enhance the ability of the adult to care and fed 

for him or herself, or to protect the adult from abuse or neglect. Where the adult refuses “by 

reason of duress”770 or is not mentally competent to consent to receive such services, the 

court may authorize the minister to provide such services, including placement in a care 

facility.  

 

The Court may make a protective intervention order against a person who is a danger to the 

adult.771 A protective intervention order may, among other things, require the person who is a 

danger to leave the premises where the adult in need of protection resides, and to refrain 

from contact with the adult. 

 

                                                        
765 Family Services Act, SNB 1980, c F-2.2. 

766 Adult Protection Act, RSPEI 1988, c A-5. 

767 Robert M Gordon, “Adult Protection Legislation in Canada: Models, Issues and Problems” (2001) 

24 Int J of L & Psych 117 at 119, 120. Gordon points out that there are significant differences among the 

Atlantic provinces’ legislation in terms of philosophical foundations and certain particulars, but they 

share the basic framework of available remedies, administered by a specialized adult protection 

division or specially-tasked personnel. 

768 APA, supra note 763, s 3(b). 

769 Ibid. 

770 Ibid, s 9(3)(b) 

771 Ibid, s 9(3). 
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An order that the Minister may provide services, or a protective intervention order, expires 

six months after it is made, subject to renewal 772 

 

As well, where Adult Protection Services believes the adult’s life to be in danger, and the adult 

refuses assistance “by reason of duress”773 or is not mentally competent, the agency may 

immediately remove the adult from his or her home to such place as the Minister considers 

fit and proper to protect and care for the person.774 Adult Protection Services must make an 

application to court within 5 days after the removal for a declaration that the adult is in need 

of protection, and an order authorizing the Minister to provide services, including placement 

in a care facility.775 

 

Information that an adult is in need of protection – whether or not that information is 

confidential or privileged –must be reported to the Minister.776  It is an offence under the Act 

to fail to do so.777 Despite the reference to ‘privilege’, the duty would not require disclosure of 

information subject to solicitor-client privilege, since the provision does not specifically 

abrogate that privilege by name.778 Otherwise, virtually all other information indicating the 

possibility of abuse or neglect - including confidential information shared with a doctor or 

other health-care provider - must be reported, in all circumstances. 

 

As the practice has evolved in Nova Scotia, referrals to adult protection services have come to 

be most common in cases of self-neglect. The original purposes of the legislation, to deal with 

abuse and neglect by third parties such as caregivers, appear to have been displaced in 

practice by a greater concern for managing self-neglect. 779 Most files are dealt with other 

                                                        
772 Ibid, ss 9(5), 9(6). 

773 Ibid, s 10(1)(c). 

774 Ibid, s 10(1). 

775 Ibid, s 10(2). 

776 Ibid, s 5(1). 

777 Ibid, s 16(1). 

778 See Canada (Privacy Commissioner) v Blood Tribe Department of Health, 2008 SCC 44. 

779 Harbison et al,  Mistreating Elderly People: Questioning the Legal Response to Elder Abuse and 

Neglect (Halifax, Nova Scotia, November 1995) Vol 1, at 64-5; Nova Scotia Health, Adult Protection 

Act: Discussion Paper (September 2004), online: <http://0-fs01.cito.gov.ns.ca.legcat.gov.ns.ca/

deposit/b1015940x.pdf> at 1; Gordon, supra note 767 at 128. Gordon notes that conclusions based on 

proportion of court files or workers’ time spent should be approached with caution, however, since 

cases of abuse by third parties may be more easily resolved without the necessity of imposed services, 

or a contested court proceeding. See also Harbison et al, “Understanding “Elder Abuse and Neglect”: A 

Critique of Assumptions Underpinning Responses to the Mistreatment and Neglect of Older People, 

(2012) 24(2) J of Elder Abuse & Neglect 88 at 99. 

http://0-fs01.cito.gov.ns.ca.legcat.gov.ns.ca/deposit/b1015940x.pdf
http://0-fs01.cito.gov.ns.ca.legcat.gov.ns.ca/deposit/b1015940x.pdf
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than by an imposed solution - Harbison et al found that in less than 10% of the files opened 

between April 1988 and March 1993 was a court order sought.780 

 

11.4.2.2 Amendments to the Adult Protection Act re Financial Abuse 

 

On May 2, 2013, the Government of Nova Scotia introduced Bill No. 76, to amend the Adult 

Protection Act. The amendments create the authority for the Minister of Health, through 

Adult Protection Services, to investigate and respond to financial abuse of seniors. The Bill 

was passed on May 9, 2013, and given Royal Assent on May 10, 2013. The amendments are 

not yet in force.  

 

The amendments do not create authority to respond to financial abuse per se. Once the 

amendments come into force, the Act will authorize Adult Protection Services to respond to 

financial abuse only, “where the victim of the abuse is sixty-five years of age or more and has 

a permanent mental incapacity.”781 For other forms of abuse the Act requires that the victim 

be “an adult in need of protection”, meaning that the victim, “does not have the capacity to 

protect himself or herself from abuse by reason of permanent physical incapacity or 

permanent mental incapacity and refuses or is unable to provide for his or her protection 

from abuse.”782 The concept of an adult in need of protection does not apply in the context of 

financial abuse under the amended Act. As a consequence, only victims who are 65 or older, 

with a permanent mental incapacity, will have access to the protective interventions provided 

under the APA in respect of financial abuse. A victim who is vulnerable by reason of physical 

incapacity alone,  will not have access to protective intervention against financial abuse. 

Finally, in the context of financial abuse there is no necessary connection between the 

victim’s permanent mental incapacity and his or her ability to protect him or herself from the 

abuse in question - any permanent mental incapacity will qualify. 

 

The amendments in Bill No. 76 make certain changes in terminology - for example, referring 

to mental capacity, rather than mental competence, in defining when a court may permit the 

Minister to refer an incapable adult to services, such as placement in a care facility, or to 

make a protective intervention order against a third party (e.g., the abuser). The same change 

is made to the provision permitting an emergency removal from the adult’s premises.783 The 

test will be whether the adult does not have the mental capacity to decide whether to accept 

the assistance of the Minister.784 There will be no provision to permit such a court order, or a 

                                                        
780 Harbison et al, Mistreating Elderly People, supra note 779, Vol 2 at 22. On the other hand, the 

authors note that in some cases an adult may be coerced to accept services, knowing that an imposed 

solution will be the alternative. 

781 APA (amended), supra note 764, s 1(a)(iv). 

782 Ibid, s 1(b)(i). 

783 Ibid, s 8(a). 

784 Ibid, s 7(2). 
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removal, where the adult refuses such assistance “by reason of duress” - that ground for 

intervention is removed completely.785 

 

Notice of the Minister’s application may be given to the adult, or a person having custody or 

control of the adult - no change is made in this regard. 

 

On such an application by the Minister, the court will have new powers to issue a temporary 

custody order,786 and a supervision order.787 However, the court will not be permitted to 

impose terms and conditions on the Minister, the Co-ordinator of Adult Protection Services 

or an adult protection worker through these orders.788 In 2005, the Supreme Court of Canada 

determined that under the current APA, a Family Court judge must have authority to impose 

conditions on order sought by the Minister.789 The amended APA will not permit the sort of 

judicial supervision that the Supreme Court of Canada considered necessary to fulfill the 

Court’s role with regard to the new remedies of temporary custody orders and supervision 

orders.790 

 

As amended, the APA will include a variety of new investigative and enforcement powers, 

specific to the issue of financial abuse of persons over the age of 65 with a permanent mental 

                                                        
785 Ibid, s 7(2). 

786 An order appointing a guardian of person or property or both, for thirty days (renewable), for the 

purpose of supervising or managing the adult’s protection; ibid, s 7(2). 

787 An order directed to the adult’s guardian, delegate under a personal directive, attorney under an 

EPA or any person having legal authority to act on behalf of the adult, or any person having care or 

control of the adult; ibid, s 7(2). 

788 Ibid, s 7(2).  

789 In Nova Scotia (Minister of Health) v JJ, 2005 SCC 12, the Minister sought to renew an order for 

institutionalized care of a woman found to be in need of protection. The Minister and the woman had 

earlier agreed to a plan to allow her to remain in her own apartment with supervision services, but 

funding for the plan was not approved, and she remained in the Nova Scotia Hospital. The Minister’s 

plan to renew the order included placement in a facility outside of HRM, the woman’s community of 

residence. The Family Court judge renewed the order, but on condition that the woman remain in an 

institution in Halifax region. The Minister successfully appealed to the Nova Scotia Court of Appeal 

and the woman appealed to the Supreme Court of Canada. The Supreme Court unanimously agreed 

that in order to fulfill its supervisory function under the APA, the Family Court must have jurisdiction 

to vary or impose conditions on the Ministers’ plan (per Abella J at paras 20-21, 23-24). 

790 APA (amended), supra note 764, s 9(3A). This provision provides that the court may not place 

terms and conditions on temporary custody orders or supervision orders that apply to the Minister, 

the Co-ordinator or Adult Protection Services personnel acting on behalf of the Minister or the Co-

ordinator. Pursuant to the holding of the Supreme Court of Canada in Re JJ, supra note 789, Family 

Court judges were held to be able to assess the provision of services with regard to removal orders and 

protective intervention orders – ie., the services originally provided for under s 9(3)(c) of the APA.  



F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

253 
 

incapacity. For example, on the application of the Minister the Court may order a forensic 

accounting. Ten days’ notice must be given to the adult alleged to be the victim of financial 

abuse - or to a person having custody or control of that person, or that person’s property.791 

 

The Minister (or delegate) will be able, by judicial warrant or with the owner’s consent, to 

enter and inspect any premises that the Minister believes on reasonable grounds may contain 

evidence relevant to an allegation of financial abuse, or require any person to produce any 

relevant record.792 And the Minister will be able to refer a complaint of financial abuse to the 

police.793 

 

On application by the Minister the court will be able to make a property freezing order, if 

there are reasonable grounds to believe that a person is a victim of financial abuse and there 

has been or is likely to be substantial damage or loss to the person’s estate. The Act will 

identify a variety of individuals or entities to whom a property freezing order may be directed 

- including the victim, a person acting on behalf of the victim, persons holding property on 

deposit or otherwise for the benefit of the victim, an account debtor of the victim, a safety 

deposit box lessor, or virtually anyone else.794 A property freezing order is not subject to the 

six-month limit applicable to other interventions. 

 

Finally, the duty to report abuse or neglect will not extend to financial abuse.795 The duty is 

maintained in regard to other forms of abuse. A person who does report financial abuse will 

be protected against further legal action.796 

 

11.4.2.3 Responding to Financial Abuse in other Jurisdictions 

 

Adult protection legislation across the country differs on a number of dimensions. With 

regard to administrative organization, the Atlantic provinces provide authority under a 

dedicated adult protection statute, to a specialized department or division, or specialized 

staff. Other jurisdictions (Ontario, Manitoba797 and Saskatchewan) have reconstructed their 

                                                        
791 APA (amended), supra note 764, s 9. 

792 Ibid, s 9. 

793 Ibid, s 13. 

794 Ibid, s 9. 

795 Ibid, s 3(1). 

796 Ibid, s 3(2). 

797 Manitoba’s Vulnerable Persons Living with a Mental Disability Act, supra note 91, only applies to 

vulnerable persons who have a mental disability defined as the following: “significantly impaired 

intellectual functioning existing concurrently with impaired adaptive behaviour and manifested prior 

to the age of 18 years” (s 1(1)). This means that the Act does not apply to persons suffering the onset of 

diminished capacity after 18 years of age. 
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existing guardianship legislation to provide that the public guardian and trustee has 

responsibility to investigate adult abuse and neglect - including financial abuse in some 

circumstances. Finally, the British Columbia model empowers existing health authorities - 

rather than a specialized agency - to respond to abuse and neglect by investigating allegations 

and referring the adult within networks of support services and agencies. Within this model, 

the Public Guardian and Trustee has responsibility to investigate and respond to allegations 

of financial abuse. 

 

Aside from organizational particulars, the statutes also differ in terms of their philosophical 

outlook and commitments. Nova Scotia’s is referred to as a protectionist statute, which lends 

highest authority to an adult’s ‘welfare’, as opposed to an adult’s own choices.798 Other 

jurisdictions expressly require attention to an adult’s own choices, values, wishes and 

interests in decision-making, and may require that the least intrusive option for intervention 

is always to be favoured. 

 

In this section we address the legislation in each jurisdiction in terms of how it responds to 

financial abuse - in terms of legislative authority, organizational division of labour, and, 

where indicated, philosophical commitment to a protectionist, or self-determination model.  

 

Saskatchewan’s Public Guardian and Trustee Act799 gives the Public Guardian and Trustee 

(the “PGT”) relatively broad investigative powers when it comes to financial abuse of EPAs. 

The PGT has the authority to examine and or request any record or information that the PGT 

considers necessary to the investigation.800  The Public Guardian and Trustee Act also gives 

the PGT the right to make an ex parte application for a warrant to enter premises, and seize 

and take possession of any information that is being refused.801  

 

The Saskatchewan Public Guardian and Trustee Act further provides that financial 

institutions802 may suspend the withdrawal or payment of funds from a person’s account for 

up to five business days if the financial institution has reasonable grounds to believe that a 

                                                        
798 BC Adult Abuse/Neglect Prevention Collaborative, Vulnerable Adults and Capability Issues in B.C. 

(Vancouver: Vanguard Project, 2009) [Vanguard Report] at 30-31. 

799 SS 1983, c P-36.3. 

800 Ibid, s 40.7(2). 

801 Ibid, s 40.9. 

802 Ibid, s 2(1) (c.2): “Financial institution” means a bank, a credit union, a trust corporation or a loan 

corporation licensed pursuant to The Trust and Loan Corporations Act, 1997, a company that is a 

registered dealer pursuant to The Securities Act, 1988 or any other financial institution that the 

minister may designate; 40.5(1) (c) “vulnerable adult” means an individual, 16 years of age or more, 

who has an illness, impairment, disability or aging process limitation that places the individual at risk 

of financial abuse. 
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vulnerable adult is the victim of financial abuse.803 The financial institution must 

immediately advise the office of the PGT and provide the PGT with information as to the 

suspension and the reason for suspension.804 The Act authorizes the financial institution to 

allow certain payments to be made from the account if it is of the opinion that it is 

appropriate to do so. The Act deems the financial institution not to be in breach of any of its 

other statutory duties in acting pursuant to this responsibility.805 The Act also provides that 

the PGT may require the financial institution to freeze funds for up to 30 days.806 

 

In Alberta, pursuant to the Public Guardian and Trustee Act,807 a complaints officer 

appointed by the Ministry of Seniors and Community Supports receives complaints of abuse 

by co-decision-makers, guardians and trustees appointed under that Act,808 and decides 

whether to refer the complaint to an investigator.809 The investigator has a variety of 

investigative powers and options for remedies, including recommending that the Public 

Trustee seek an order to be appointed as a trustee for the person’s estate.810  

 

The Public Trustees in Nunavut and Northwest Territories have the power under the Public 

Trustee Act to investigate or audit the accounts of any trust.811  The Public Trustee can 

demand the books and accounts, as well as any securities or documents of title from any 

trustee and may require an explanation or other information from the trustee.812  The Public 

Trustee reports his or her findings to the court.813   

 

In Nunavut, pursuant to the Powers of Attorney Act, the Public Trustee may demand an 

accounting from the attorney, without a court order, where the Public Trustee deems it 

                                                        
803 Ibid, s 40.5 

804 Ibid. 

805 Ibid, s 40.5(5) 

806 Ibid, s 40.6. 

807 SA 2008, c A-4.2. 

808 Ibid, s 75. 

809 Ibid, s 76(1)(b). 

810 Ibid, s 77(1)(c)(ii). 

811 RSNWT (Nu) 1988, c P-19, s 33(1). 

812 Ibid, s 33(2). 

813 Ibid, s 33(3). 
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necessary.814 In the Northwest Territories, the Public Trustee must seek a court order to 

require an accounting.815 

 

In the Yukon, pursuant to the Public Guardian and Trustee Act, the Public Guardian and 

Trustee is empowered to receive and investigate complaints of abuse of powers of attorney.816 

The PGT can apply to be appointed as temporary guardian, report the abuse to the RCMP or 

“take any other action under this Act or any other Act the Public Guardian and Trustee 

considers appropriate.”817 

 

Ontario’s Substitute Decisions Act provides that the Public Guardian and Trustee - which has 

general authority to receive allegations of abuse and neglect of an incapable person - has a 

duty to investigate “any allegation that a person is incapable of managing property and that 

serious adverse effects are occurring or may occur as a result.”818 Adverse effects are defined 

in that section as loss of a significant part of a person’s property.819 The PGT has powers of 

entry and investigation820 and may apply for temporary guardianship to prevent adverse 

effects.821 

 

The Curateur public in Quebec has a “power of inquiry” to look into reports of abuse of 

homologated mandates where the grantor is incapacitated.822 The Curateur also maintains a 

register of homologated mandates that are currently in effect.823 

 

In Prince Edward Island, the Adult Protection Act applies where an adult is experiencing 

material abuse which is likely to cause significant material loss to his or her estate.824 In that 

case the adult may access protective assistance, including legal counsel and financial 

                                                        
814 Supra note 117, s 25(2). 

815 Supra note 114, s 26(2). 

816 SY 2003, c 21, Sch C, s 9. 

817 Ibid, s 11. 

818 Supra note 28, s 27(2). 

819 Ibid, s 27(1). 

820 Ibid, ss 82 and 83. 

821 Ibid, s 27(3.1). 

822 Public Curator Act, RSQ, c C-81, s 27. 

823 Ibid, s 54. 

824 RSPEI 1988, c A-5, s 1(a). 
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management services, for example.825  The Act provides for further intervention procedures 

similar to Nova Scotia’s (protective intervention orders, emergency removal, etc.), but sets 

out a range of principles and procedures that are more in accordance with modern 

conceptions of capacity, procedural fairness, and the least intrusive option. 

 

Finally, in British Columbia allegations of financial abuse may be referred to the Public 

Guardian and Trustee. We consider the British Columbia system in detail below. 

 

In other provinces, though the legislative and organizational particulars differ, the situation 

is similar to Nova Scotia. Neither adult protection agencies nor the Public Trustee offices in 

New Brunswick and Manitoba826 have authority to investigate allegations of financial abuse, 

other than by applying to court as any other interested person may, for an order to have an 

attorney pass accounts for cause. 

   

In their 2008 Report, the Western Canada Law Reform Agencies (WCLRA) considered the 

role that a Public Guardian and Trustee should play in supervising EPAs and investigating 

EPA abuse. In particular, the WCLRA recommended that interested persons should be able 

to ask the Public Guardian and Trustee to request details of financial transactions from 

attorneys.827  The WCLRA further recommended that Public Trustees and Public Guardians 

and Trustees should be provided with powers of investigation along the lines of those granted 

to Saskatchewan’s PGT, and that financial institutions should be able to freeze accounts in 

the manner laid out in Saskatchewan’s Public Guardian and Trustee Act.828  The agencies 

proposed that the PGT should have the authority to bring a court application to terminate an 

EPA or appoint a new attorney, and that the PGT should “undertake an educative and 

supportive role in order to prevent the occurrence of EPA misuse.”829 

 

British Columbia’s adult protection regime is governed by the Adult Guardianship Act830 and 

supported by the Public Guardian and Trustee’s office pursuant to the Public Guardian and 

                                                        
825 Ibid, s 10(h). 

826 In Manitoba, the Protection for Persons in Care Act, CCSM c P144 applies to the financial abuse of 

an adult who resides in a care facility. Reports of abuse are made to the Protection for Persons in Care 

Office at Manitoba Health. 

827 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 74. 

828 Ibid at 72-73. 

829 Ibid at 72. 

830 RSBC 1996, c 6. 
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Trustee Act.831  The Adult Guardianship Act’s definition of abuse expressly includes financial 

abuse.832 

 

Eligibility under the BC legislation is not age-specific - services are available to any adult who 

is abused or neglected, and unable to seek support and assistance because of physical 

restraint, physical handicap, or an illness, disease, injury or other condition that affects his or 

her ability to make decisions to protect him or herself from abuse or neglect. Abuse includes 

physical, mental, or emotional harm or danger, or loss in respect of the adult’s financial 

affairs.833 Any person may - but is not required to - report suspected abuse or neglect of an 

adult who they suspect is unable to protect him or herself to the local health authority, and 

there are a variety of protections against reprisal for making a report.834 The local health 

authority is required to investigate a report.835   

 

After determining there is abuse or neglect, the local health authority has a variety of options, 

including putting together a Support and Assistance Plan.836 A central principle of the adult 

protection regime in British Columbia is to keep the adult involved and to tailor a support 

and assistance plan to the adult’s needs, and with as much of that adult’s input as possible.837 

If an adult refuses to accept a support and assistance plan and he or she has the capacity to 

make that decision, the local health authority will take no further action.838 The local health 

authority may refer a case to the Public Guardian and Trustee for a capacity assessment 

where the adult appears to be incapable of making the decision to accept the plan.839 

 

The health authority may refer cases of financial abuse to the Public Guardian and Trustee 

(PGT).840 Pursuant to the Public Guardian and Trustee Act, the PGT has the power to 

investigate and audit the activity of, among others, an attorney under an EPA, where the PGT 

                                                        
831 RSBC 1996, c 383. 

832 Adult Guardianship Act, supra note 830, s 1: “‘abuse’ means the deliberate mistreatment of an 

adult that causes the adult ... damage or loss in respect of the adult's financial affairs ...” 

833 Ibid. 

834 Ibid, s 46. 

835 Ibid, s 47. 

836 Ibid, s 53. 

837 Ibid, s 52. 

838 Ibid, s 53(4). 

839 Ibid, s 53(5). 

840 Ibid, s 51(1)(c). 
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has reason to believe that the donor is incapable of managing his or her property or financial 

affairs.841 The PGT can demand the production of records from the attorney and third parties, 

and an accounting from the attorney.842 The PGT can place a freeze on an adult’s bank 

account or divert income or halt the disposition of any real or personal property where the 

PGT suspects that an adult’s affairs are in need of immediate protection.843 

 

Under the Power of Attorney Act, the PGT may make an application to court to vary or 

terminate an EPA, may report the conclusions of any investigation to police, and may apply 

to be the attorney or guardian of the incapacitated donor.844 

 

The Report on Vulnerable Adults and Capability Issues in BC845 (the Vanguard Report) has 

referred to British Columbia’s adult protection regime as a modern comprehensive approach 

to adult protection.846 The Vanguard Report was the product of a collaboration among 

government agencies, the BC Public Guardian and Trustee, non-profit organizations and 

academics, which identified and examined potential legal responses to adult capability issues 

and developed strategies for responding to those issues.  The report indicates a number of 

hallmarks of modern, comprehensive abuse and neglect legislation generally, as follows: 

 

1. Legislation applies to all adults, regardless of location or care recipient status; 

2. Legislation applies to all adults, regardless of vulnerability or mental 

capability; 

3. Definition of abuse includes physical, emotional, psychological, financial, 

sexual, chemical, and spiritual abuse, as well as a general statement that other 

rights may also exist; 

4. Definition of abuse does not require intention to cause abuse; 

5. Legislation includes neglect, and also a self-neglect provision that respects a 

person’s right to live at risk; 

6. Legislation includes a statement of adult independence and the desire to have 

the abuse and neglect legislation used in the least restrictive fashion possible, 

recognizing adults’ rights to live at risk and make individual choices; 

                                                        
841 Supra note 831, s 17(1)(c). 

842 Ibid, s 18(2)(a). 

843 Ibid, s 19(2). 

844 Power of Attorney Act, supra note 32, s 35(2). 

845 Vanguard Report, supra note 798. 

846 Ibid at 26.  
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7. Rejection of a reasonable person standard for decision-making (what would a 

hypothetical reasonable person want?) and endorsing an individual referencing 

model (what would this person want?); 

8. Protection for whistleblowers reporting abuse in good faith; 

9. Protection from liability for those investigating abuse and all persons 

reporting abuse in good faith; 

10. A provision making malicious or false claims an offence; 

11. Designated agencies to receive reports of abuse; 

12. Voluntary reporting;  

13. Mandatory investigation by an agency upon receipt of a report of abuse or 

neglect; 

14. Strong investigatory powers of that agency; 

15. Ability to preserve assets of the adult during the investigation process; 

16. Broad range of possible outcomes including involvement of community 

networks or other community resources – with removal of the adult and / or 

guardianship as the last possible resort; 

17. Requirement that the adult, regardless of capability, be consulted with to the 

greatest extent possible and that their wishes must guide the process and 

outcomes. Capable adults may naturally refuse assistance.847 

 

Newfoundland & Labrador’s new adult protection legislation expressly includes financial 

abuse as a ground for finding an adult to be in need of protection.848 Critically, the new Act 

recognizes a more modern, nuanced conception of capacity. Following the leadership of 

Prince Edward Island in this regard, it also contains extensive express protections to ensure 

that an adult is able to maintain control over his or her life to the extent he or she is able, 

despite the intervention of adult protection services.  

 

In particular, an adult is expressly presumed to be capable, and is only incapable to the extent 

of any particular decision where he or she is unable to understand information relevant to a 

decision about his or her needs, or the reasonably foreseeable consequences of a decision.849  

The Act expressly provides that incapacity in regard to one area is not a basis for presuming 

incapacity in other areas, and that an adult’s way of communicating is not a ground for 

determining incapacity.850   

                                                        
847 Ibid at 27-28. 

848 Adult Protection Act, SNL 2011, c A-4.01, s 2(a). 

849 Ibid, s 6(2). 

850 Ibid, ss 6(3), 6(4). 
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There is express recognition of an adult’s right to be heard in any proceeding under the Act,851 

and a requirement that the adult should be involved to the greatest extent possible in 

decisions.852 The Act also expressly requires adherence to the principle of least intrusive 

intervention, within available public resources.853 A variety of other useful guiding principles 

are set out.854   

 

When a director of adult protection appointed by a regional health authority believes an adult 

to be in need of protective intervention, the director is required to prepare a service plan. The 

Provincial Director may apply to court for a declaration of incapacity and a variety of 

remedial orders, and must file the service plan with the application.855 The Act requires 

notice to the adult, as well as to family members of the adult or a person with whom the adult 

resides, and those parties must receive a copy of the proposed service plan and have an 

opportunity to present a different plan.856 The court has discretion to issue a variety of 

orders, with varying levels of intrusiveness.857 

 

A director is required to obtain a judicial warrant to remove an adult from his or her 

residence in an emergency situation, unless there is an immediate risk of harm in the time it 

would take to obtain a warrant.858 

 

Certain features of the new Newfoundland and Labrador Adult Protection Act appear to be a 

step backwards. The Act provides that the “best interests” of the adult are “the paramount 

consideration.”859 As well, an adult is in need of protective intervention only if the adult 

                                                        
851 Ibid, s 7; see also s 21(10), providing for the adult’s right to be heard, directly or indirectly, on a 

court application for protective intervention. 

852 Ibid, s 8(c); see also s 27(4), providing that the adult has a right to participate in the preparation of 

his or her service plan. 

853 Ibid, s 8(d); “an adult who is or may be in need of protective intervention should receive the most 

effective but the least restrictive and intrusive form of support or protection when unable to care for 

himself or herself or his or her assets as program and service resources, including budgetary 

appropriations, permit.” See also ss 23(1)(b), and 23(2)(b), stating a similar requirement in any 

application for a warrant for removal of the adult from his or her residence, in emergency situations. 

854 Ibid, s 8. 

855 Ibid, s 21(8). 

856 Ibid, s 10(4), s 10(5). 

857 Ibid, s 22. 

858 Ibid, s 23. 

859 Ibid, s 8(b). 
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“lacks capacity,”860 in some unspecified dimension. The Act includes a mandatory duty to 

report information that an adult may be in need of protective intervention, and expressly 

requires breach of solicitor-client privilege in that case.861 It is also potentially troubling that, 

notwithstanding broad confidentiality provisions, disclosure of personal information is 

permitted to an adult’s next-of-kin, simply on the basis that a director believes it is in the 

adult’s best interests.862 Finally, the Act includes provisions which prevent a court from 

imposing any conditions or positive obligations on the adult protection directors, workers, 

and other public bodies with responsibilities under the Act.863 

 

11.4.2.4 An Ideal Framework for Protection from Financial Abuse 

 

Our review of legislation and law reform initiatives in Nova Scotia and other jurisdictions 

suggests the following features of a modern, effective and just system for responding to 

financial abuse of vulnerable adults: 

 

General principles 

 

a) express recognition of an adult’s right to be heard in any proceeding;864 

b) presumption of capacity; 

c) express provision that incapacity in regard to one area is not a basis for presuming 

incapacity in other areas, that incapacity may be task and decision specific, that an 

adult’s way of communicating is not a ground for determining incapacity, and that a 

person may be capable with supports;865 

d) recognition of an adult’s right to live at risk and make individual choices;866   

                                                        
860 Ibid, s 5. Though incapacity is defined in section 6 according to a modern, functional 

understanding - that is, decision-by-decision - the test in section 5 states that an adult is in need of 

protection if the adult “lacks capacity”. It does not specify the types of decisions in respect of which a 

person must lack capacity in order to be found to be in need of protection. 

861 Ibid, ss 12 and 16(5); see also s 32 (offence). The express, unlimited abrogation of solicitor-client 

privilege raises serious Charter concerns: see Lavallee, Rackel & Heintz v Canada (Attorney General), 

2002 SCC 61. 

862 Ibid, s 29(1)(f). 

863 Ibid, ss 22(2), 22(3). 

864 Ibid, ss 7 and 21(10). 

865 Ibid, ss 6(3) and 6(4). 

866 Vanguard Report, supra note 798 at 26. 
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e) provision for a subjective, rather than objective ‘best interests’ test: legislation 

requires attention to an adult’s own choices, values, wishes and interests in decision-

making;867 

f) requirement for a support and assistance plan, tailored to the adult’s needs, with as 

much of that adult’s input as possible;868 

g) legislative provision, and sufficient resources, for a broad range of possible outcomes 

including involvement of community networks or other community resources – with 

removal of the adult and/or guardianship as the last possible resort;869 

h) extensive public education and support services to prevent EPA misuse;870 

 

Investigative Authority 

 

a) no mandatory duty to report suspected abuse; 

b) protection for persons who do report abuse in good faith;871 

c) authority to require production of any record or information necessary to the 

investigation;872   

d) ability to obtain a warrant to enter premises, and seize and take possession of any 

information that is being refused;873 

e) authority to require details of financial transactions from attorneys;874  

f) provision for a court order for a forensic audit.875 

                                                        
867 Ibid. 

868 Adult Guardianship Act (BC), supra note 830, s 52. 

869 Vanguard Report, supra note 798 at 26. 

870 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 72. The 

WCLRA proposed that the PGT should have the authority to “undertake an educative and supportive 

role in order to prevent the occurrence of EPA misuse.” 

871 Adult Guardianship Act (BC), supra note 830, s 46. 

872 Public Guardian and Trustee Act (SK), supra note 799, s 40.7(2). The Public Guardian and Trustee 

requires reasonable grounds to believe the vulnerable adult is at risk of financial abuse. 

873 Ibid at s 40.9. 

874 Public Guardian and Trustee Act (BC), supra note 831, s 17(1)(c). No court order is required if the 

Public Guardian and Trustee has reason to believe that the person who granted the power of attorney 

or enduring power of attorney is incapable of managing his or her financial affairs, business or assets. 

875 APA (amended), supra note 764, s 9. 
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Enforcement & Remedies 

 

a) provision of legal counsel and financial management services to the adult;876 

b) authority to direct financial institutions to suspend the withdrawal or payment of 

funds from a person’s account for up to thirty days if there are reasonable grounds to 

believe that a vulnerable adult is the victim of financial abuse;877 

c) authority to halt the disposition of any real or personal property, including 

withdrawal of funds, to divert income to the authorized protective agency, and to take 

any other reasonable steps necessary, for up to thirty days, where the agency suspects 

that an adult’s affairs are in need of immediate protection; 878  

d) authority for financial institutions to suspend a transaction for up to 5 days with 

notice to the enforcement agency, discretion to permit payments;879 

e) ability to obtain an order varying or terminating an EPA, 880  

f) authorization to report the conclusions of any investigation to police;881 

g) ability to seek appointment as the attorney or guardian of the incapacitated donor;882 

h) ability to seek an order for restitution of monies or property misappropriated by 

attorneys, as well as other remedies provided under the Powers of Attorney Act.883 

 

                                                        
876 Adult Protection Act (PEI), supra note 824, s 10(h). 

877 Public Guardian and Trustee Act (SK), supra note 799, s 40.6. 

878 Public Guardian and Trustee Act (BC), supra note 831, ss 19(2) and (3). The Public Guardian and 

Trustee may undertake these remedial measures if she has reason to believe that the financial affairs, 

business or assets of a young person or an adult are in need of immediate protection. 

879 Public Guardian and Trustee Act (SK), supra note 799, s 40.5; WCLRA, supra note 61 at 72-73. 

880 Power of Attorney Act (BC), supra note 32, s 36(5). 

881 See for example, APA (amended), SNS 2013, c 13, s 15A. 

882 Public Trustee Act, RSNS 1989, c 379, s 5(1). 

883 Powers of Attorney Act, supra note 13, s 5(1)(e) allows any interested person to apply for “such 

relief as the judge considers appropriate”. The Public Trustee may apply as an interested party to have 

misappropriated monies or property paid back to the estate. See discussion by Leblanc J in BFH v 

DDH, supra note 330, at paras 25-27. 
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11.4.2.5 Financial Abuse and the Amended APA 

 

The amendments to the Adult Protection Act mark an important step forward in addressing 

the problem of financial abuse, including abuse by an attorney using an EPA. Throughout 

this project we have heard of the need for effective public intervention on behalf of vulnerable 

victims of EPA abuse, so that they are not left to the limited remedies available under 

criminal law, or required to spend their own resources, or those of family members, to pursue 

a civil action. It is encouraging to see the need for public investigation and response 

recognized, and concrete action being taken. 

 

Measured against the ideal framework outlined above, however, the amended Adult 

Protection Act falls short in a number of respects. The investigative and enforcement 

provisions with regard to financial abuse are on a par with legislation in other jurisdictions. 

In particular, there are robust provisions for search and seizure, a court-ordered forensic 

audit, and freezing transactions - although the latter requires a court order unlike in British 

Columbia. But these provisions are subject to questionable threshold eligibility criteria of age 

and mental incapacity. More generally, they appear in an Act that has been criticized for a 

lack of procedural protections, and a problematic ‘all or nothing’ conception of capacity. 

 

The most obvious concern has to do with the new eligibility limits. As we have noted, rather 

than being available to an “adult in need of protection” under the Act’s general definition, 

protective measures specific to financial abuse are instead limited to persons of 65 years of 

age or more, who have a permanent mental incapacity. These limits appear arbitrary. No 

protective remedies are available for victims of financial abuse who are under 65, and those 

who are vulnerable for reasons other than a permanent mental incapacity. The use of the age 

limit of 65, furthermore, may perpetuate ageist assumptions about older persons and 

capacity. 

 

The “permanent mental incapacity” standard in our view is too vague, to the extent that the 

incapacity can be of any sort - it need not be connected with the adult’s ability to make 

financial decisions or vulnerability to abuse. By contrast, the protective interventions which 

the amended APA will provide to deal with other forms of abuse are available where the adult 

“does not have the capacity to protect himself or herself from abuse by reason of permanent 

physical incapacity or permanent mental incapacity and refuses or is unable to provide for his 

or her protection from abuse.”884 There is no age limit, and the incapacity must be of the sort 

that renders the adult incapable of protecting him or herself. 

 

Some threshold vulnerability criteria is necessary, to ensure that adults who are capable of 

managing their own affairs are not subject to the intrusive remedies and interventions under 

the APA. But in this regard the requirement for a “permanent mental incapacity”, is both 

overbroad and under-inclusive. It has no necessary connection to the adult’s ability to 

manage his or her financial affairs. An adult may have a permanent mental incapacity but be 

                                                        
884 APA, supra note 763, s 3(b)(i), as am by APA (amended), supra note 764, s 1(b) (not yet in force). 
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capable of protecting him or herself from financial abuse. As well, a person may be vulnerable 

and in need of assistance to respond to ongoing financial abuse by reason of challenges which 

do not amount to permanent mental incapacity. The “permanent mental incapacity” 

threshold will leave such persons without public assistance.  

 

Similarly, a victim may require assistance because of a permanent mental incapacity, but be 

under 65 and therefore ineligible for assistance. 

 

Ideally, eligibility for protective services should not depend on categorical thresholds of age 

or incapacity.885 A certain threshold of incapacity makes sense in the case of legislation 

which, like the APA, permits intrusive interventions - like removal from the home and 

placement in a residential care facility - on an objective ‘best interests’ standard. But more 

modern legislation makes a range of protections and services available based on one’s ability 

to protect oneself. Remedies are tailored to the individual’s own needs and capabilities, the 

adult’s own intentions and wishes are respected, and he or she is involved to the extent 

possible throughout the process. 

 

For example, Prince Edward Island’s Adult Protection Act provides that protection is 

available where a person is repeatedly or continually a victim of material abuse and is unable 

to protect themselves “owing to physical or mental infirmity or disability or other incapacity 

to remedy the situation himself.”886 Under the British Columbia Adult Guardianship Act, 

services are available where an abused adult is “unable to seek support and assistance 

because of physical restraint, physical handicap, or an illness, disease, injury or other 

condition that affects his or her ability to make decisions to protect him or herself from abuse 

or neglect.887 Saskatchewan’s Public Guardian and Trustee responds to financial abuse where 

an adult is “vulnerable”, meaning he or she has an “illness, impairment, disability or aging 

process limitation that places the individual at risk of financial abuse.”888 Each of these Acts 

attempts to limit the interventionist protections under the legislation to situations of 

vulnerability or incapacity where a person is unable to protect him or herself. None requires 

that the adult be of a certain age, or that the vulnerability must take the form of a permanent 

mental incapacity. 

 

There are other issues that concern the APA more generally. Most notably, on its face the 

APA relies on an outdated “all or nothing” conception of capacity.889 Once an adult is found 

to lack capacity and to be in need of protection, the APA requires that the welfare of the adult 

                                                        
885 Vanguard Report, supra note 798 at 14-20. 

886 Supra note 824, s 1(i). 

887 Supra note 830, s 44. 

888 Public Guardian and Trustee Act, supra note 799, s 40.5(1)(c). 

889 Harbison et al, Mistreating Elderly People, supra note 779 at Vol 1, at 67, Vol 2 at 66-68, 76-78.  
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is the paramount consideration. This is an objective standard, familiar from child welfare 

legislation, and there is no express recognition of the adult’s continuing capacity or right to 

self-determination. An adult may be vulnerable to abuse or neglect and in need of assistance 

by virtue of some incapacity, and yet remain interested in determining for herself how she 

will live. In practice, Adult Protection Services (APS) is subject to a very extensive policy 

manual that does require attention to the adult’s current and past expressed wishes, and 

consultation with the adult,890 but there is no legislative provision to this effect.  

 

Similarly, pursuant to the APS policy manual non-consensual removal to residential care 

facility is required to be a last resort,891 but there is no legislative provision to this effect. 

 

The range of available orders provided for in the Act is narrow. The amendments introduce 

new options of temporary care and supervision orders, but there is no express provision for 

services such as trusteeship, home care, the provision of legal counsel, or financial 

management services as there are, for example, in Prince Edward Island’s Adult Protection 

Act. These services might support a person in responding to financial abuse and underlying 

conditions of vulnerability, while allowing him or her to remain in his or her home, for 

example.892 

 

The APA does not require the Minister to submit a support and assistance plan tailored to the 

adult’s needs, with as much of the adult’s input as possible, to which the adult and supportive 

family members may respond. The APS policy manual requires the preparation of a care plan 

to respond to the adult’s needs, which is submitted to court if there are court proceedings.893  

The adult’s wishes - current and previously expressed - are required to be considered in the 

preparation of a care plan,894 and the least intrusive option is required.895 But these are not 

legislative requirements, unlike in other jurisdictions. 

                                                        
890 Nova Scotia Department of Health, Adult Protection Policy Manual (Version 1-02-08-2011), 

online: <http://novascotia.ca/dhw/ccs/documents/Adult-Protection-Policy-Manual.pdf> at ss 1.4.1, 

3.3, 3.3.1, 5.14.1, 6.1.1, 6.2.2, 8.3. 

891 Ibid, ss 1.4.1, 6.5.1, 6.6. 

892 See Adult Protection Act (PEI), supra note 824, s 10, expressly providing for, among other things, 

assessment and case planning; counselling and other social work; speech and hearing therapy; 

occupational therapy and physiotherapy;  respite care and day care; socio-recreational activity and 

vocational training; homemaker, nutrition, friendly contact; legal counsel and financial management; 

application for trustee or guardianship functions; residential accommodation and personal or 

nursing care, “and any other health, social or other type of service that may be determined necessary 

for the person's welfare.” [emphasis added] 

893 Adult Protection Policy Manual, supra note 890, at s 2.6.1 

894 Ibid, at ss 1.4.1, 3.3, 3.3.1, 5.14.1, 6.1.1, 8.3. 

895 Ibid, at ss 1.4.1, 2.1.2, 2.12.1, 3.3.1, 5.14.1, 6.1.1, 6.6.1, 6.10.1, 8.3. 

http://novascotia.ca/dhw/ccs/documents/Adult-Protection-Policy-Manual.pdf


F i n a l  R e po r t :  P o we rs  o f  A t t o rn e y  A c t  August  2015 

268 
 

 

Finally, the APA does not require notice directly to an adult who is the subject of adult 

protection proceedings,896 nor is legal counsel required to be provided to the adult.897 

 

11.4.2.6 Recommendations for Reform 

 

In our Discussion Paper we proposed that a provincial agency should have jurisdiction to 

investigate and respond to allegations of financial abuse of adults who are under 65, and 

those who do not have a permanent mental incapacity - in other words, those who will be 

ineligible for protection under the amended APA. We proposed that protective and support 

services should be extended to persons who are vulnerable or unable to protect themselves 

owing to illness, disability or other incapacity. We proposed that an agency should be able to 

receive reports of financial abuse and provide investigative and remedial services tailored to 

the person’s particular situation and needs. The powers of the agency and the services it 

provides should be consistent with the ideal framework we suggested above. 

 

We received only a few responses to these proposals. We believe they require much more 

extensive consultation than we are able to undertake in the context of the present project on 

the Powers of Attorney Act. This is particularly so with regard to the design of an agency to 

respond to complaints of financial abuse, and a more general reform of the Adult Protection 

Act. Therefore we are not in a position to make recommendations in those areas. We believe 

the proposals in our Discussion Paper can make a meaningful contribution to any future 

effort to reform to the APA. 

 

We do repeat our recommendations for expanded eligibility for protective services here. If 

the provincial government is going to provide protection to vulnerable adults against 

financial abuse - and we strongly believe it should - then it should not limit the availability of 

protective and supportive services to those over 65, with a permanent mental incapacity. 

These are arbitrary limits on eligibility. We see no principled reason to draw a categorical 

distinction between persons under the age of sixty-five and those sixty-five or over, or 

between those with a permanent mental incapacity and those who are vulnerable for other 

reasons, for purposes of protection against financial abuse. 

 

                                                        
896 Notice is required to be provided to the adult, or to a person having custody or control of that 

person; APA, supra note 763, ss 8(2)(a), 9(2), 10(3), 10A(2). The Adult Protection Policy Manual does 

require notice to the adult; see supra note 890, at s 6.5. 

897 The Nova Scotia Legal Aid Commission provides legal services in adult protection matters to the 

litigation guardian of the adult. By contrast, in Ontario the court may direct the Public Guardian and 

Trustee to arrange counsel for any person whose capacity is in issue in any proceeding under the 

Substitute Decisions Act: supra note 28, s 3(1). The person whose capacity is in issue is deemed to 

have the capacity to instruct counsel. 
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Recommendations: 

 

Persons who are ineligible for protective services against financial abuse under the 

amended Adult Protection Act - meaning those who are younger than sixty-five, and 

those who do not have a permanent mental incapacity - should be entitled to the 

protection of a public authority against EPA abuse. A provincial agency should have 

jurisdiction to investigate and respond to allegations of financial abuse of vulnerable 

persons who are unable to seek support and assistance because of illness, disability 

or other incapacity. 
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12 .  TRANS IT ION  
 

It is important that the new Act indicate how its provisions will apply to enduring powers of 

attorney which were granted before the new legislation comes into force. The Act will include 

new execution requirements, new restrictions on who may act as an attorney, changes to the 

authority of joint attorneys, new duties on attorneys, new termination provisions, new 

provisions regarding third party reliance on invalid or terminated powers of attorney, and 

new court powers to vary powers of attorney and respond to alleged EPA abuse and misuse. 

In some cases, donors will be able to make a new power of attorney in mind of the new 

legislation, but in other cases donors will be incapable of making a new EPA.  

 

In their Final Report on enduring powers of attorney, the Western Canada Law Reform 

Agencies took the view that,  

 

In general, ... the new law should apply unless a strong reason exists to preserve the 

existing law. A key consideration throughout will be the effect of the reforms on the 

donor’s expectations under the law that existed at the time the EPA was made. Would 

the existing law have raised expectations in the donor that are significantly different 

from the expectations associated with the new law? If not, the new law should apply 

to existing as well as newly-made EPAs. Of course, at times under both the existing 

and new law, the donor’s specific direction in the EPA would override the default 

position set out in legislation.898 

 

The WCLRA recommended that while new execution requirements should not apply to 

existing EPAs (so as to retrospectively invalidate them), the additional duties, authorities and 

safeguards should generally apply. Notably, this would include the notice of attorney acting, 

so that attorneys who had been acting for even a long period prior to the new legislation 

would be required to deliver notice to family members. As the WCLRA said: 

 

... [S]hould an attorney acting for a donor who lost mental capacity before the new law 

comes into force be required to give notice? This may appear to be an extraneous step, 

especially where the attorney has been acting for a long time with the knowledge of 

the donor’s family and other persons of importance to the donor. However, notice is a 

crucial element of WCLRA’s proposed reforms. It ensures that the attorney is aware of 

the attorney’s duties and that someone other than the attorney is aware that the 

attorney is acting. Requiring an attorney who is already acting for a mentally 

incapable donor to give notice, albeit belatedly, would give all donors the benefit of 

the protections provided by the new law. WCLRA finds these observations persuasive 

and recommends that an attorney who is already acting for a mentally incapable 

donor should be required to give Notice of Attorney Acting within a reasonable period 

after the new law takes effect. A widespread public education process will have to be 

                                                        
898 Enduring Powers of Attorney: Areas for Reform, Final Report 2008, supra note 61 at 75-76. 
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undertaken in order to alert attorneys appointed under the existing law of their duty 

to give Notice of Attorney Acting under the new law.899 

 

The WCLRA’s recommendation would not have allowed a donor to opt out of the Notice of 

Attorney Acting requirement, and so it may have seemed less of a concern to apply that 

requirement even to pre-existing EPAs. By contrast, we recommend that the donor should be 

permitted to relieve the attorney of most of the statutory duties, including the duty to deliver 

notice of attorney acting. Whether those requirements should apply to EPAs granted before 

the new legislation comes into force - especially where the donor is now incapable of making 

a new EPA which opts out of the requirement - is, to that extent, a more difficult question. 

 

In addition to execution requirements, the WCLRA made an exception for attorney 

remuneration provisions. The WCLRA had recommended that an attorney should receive no 

remuneration unless the EPA specifically authorized it and stated the basis for calculating it. 

The WCLRA considered that existing EPAs which authorized attorney remuneration (but did 

not state the basis for it) should be grandfathered, so that attorneys would continue to receive 

remuneration as before the new legislation. 900 

 

The new provisions that the WCLRA thought should apply to existing EPAs included:  

 

1. The new “foreign EPA” recognition criteria; 

2. The statutory duties, including: 

a) the duty to act honestly, in good faith, and in the best interests of the 

donor,  

b) the duty to take into consideration the wishes of the donor and the 

manner in which the donor managed affairs while competent; 

c) the duty to use assets for the benefit of the donor; 

d) the duty to keep the donor’s property and funds separate, except as 

permitted by statute; 

e) the duty to keep records of financial transactions; 

f) the duty to provide details of financial transactions upon request;901 

g) the duty to deliver Notice of Attorney Acting; 

                                                        
899 Ibid at 79. 

900 Ibid. 

901 Here the WCLRA cautioned that each implementing province should examine its own existing 

legislation to be sure that new monitoring provisions would not be significantly at odds with the 

expectations of donors who had made EPAs under the existing laws. In particular, Saskatchewan and 

Manitoba had already adopted monitoring requirements which differed somewhat from the WCLRA 

recommendation; ibid at 78. 
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3. The statutory standard of care; 

4. The new provision allowing attorneys to claim reasonable expenses properly 

incurred; 

5. The provision for an attorney’s relief from liability; 

6. New measures for reporting and investigating suspected EPA misuse.902 

 

In British Columbia, new legislation with regard to enduring powers of attorney which came 

into force in 2011903 was generally applied to existing EPAs, subject to a couple of exceptions. 

The new legislation restricts paid caregivers from acting as attorneys, but the transitional 

provisions provide that a paid caregiver appointed by an EPA made before the new legislation 

came into force may continue to act.904 As well, British Columbia grandfathered attorney 

compensation provisions which did not accord with the new legislation’s stricter 

compensation requirements.905 

 

Saskatchewan’s Act exempts EPAs granted before the Act came into force from new 

provisions disqualifying undischarged bankrupts, persons convicted of certain crimes and 

paid personal care workers from acting as attorney.906 

 

It is clear that certain basic principles need to be balanced in any transitional provisions, 

including protecting the interests of vulnerable donors, respecting the expectations of donors 

who may have made EPAs in consideration of the then-current law and who may be unable to 

make a new EPA, avoiding the invalidation of older EPAs, and respecting donors’ interests in 

liberty and privacy. 

 

Conceivably, the transition provisions could exempt only those existing EPAs where the 

donor has become incapacitated and is therefore unable to make a new EPA with an eye 

toward the new rules, but this is likely to generate at least some dispute over whether the 

donor was actually incapacitated as of a certain date, and therefore whether the new, or old 

rules should apply. It would certainly be more practical to provide that the relevant date for 

purposes of ‘grandfathering’ will be the date when the EPA was granted. 

 

                                                        
902 Ibid at 81-82. 

903 Power of Attorney Act, supra note 32, as am by Adult Guardianship and Planning Statutes 

Amendment Act, 2007, SBC 2007, c 34, s 38. 

904 Power of Attorney Regulation, supra note 332, s 5. 

905 Ibid, s 6. 

906 The Powers of Attorney Act, 2002, supra note 28, s 24(2). 
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In light of these general considerations, we recommend that enduring powers of attorney 

granted before the coming into force of a new Act should be exempt from the following 

provisions: 

 

1. New execution requirements. The new requirements (e.g., two witnesses, witnesses 

may not be the attorney, spouse, common law partner, registered domestic partner or 

adult children of the attorney) should not invalidate older EPAs. Donors with capacity 

to grant a new EPA would be forced to incur the cost of making one and attorneys 

acting for donors without capacity would in some cases be required to seek a 

guardianship order. Where an older EPA is varied after the new legislation is in force, 

however, the variation should be subject to the new requirements. 

 

2. Disqualifications. Older EPAs naming paid caregivers, undischarged bankrupts or 

persons convicted of certain crimes should be exempt from the new provisions 

limiting such people from acting as attorneys. Unless there is an alternate, the 

disqualification will effectively invalidate the EPA. Donors of older EPAs will have had 

no opportunity to consider the legislation and either appoint another person or (in the 

case of the bankruptcy or criminal disqualifications) save the appointment by 

expressly acknowledging the disqualifying condition in the EPA. 

 

3. Decision-making by joint attorneys (ie., by majority). An older EPA appointing 

multiple attorneys to act jointly, or which is silent as to the nature of their authority, 

should be exempt from the new provision that will allow multiple joint attorneys to 

make decisions by majority. It is more likely in this case that the donor will have made 

the EPA with the expectation the attorneys will have to make decisions and act 

together. This will leave donors who were unaware of the law vulnerable to a potential 

stalemate amongst multiple attorneys, but that should not justify undoing the 

intention of donors who made EPAs with knowledge of and in reliance on the current 

law. 

 

In other respects the new legislation should apply to EPAs, whether or not they were granted 

before these provisions come into effect. This would include: 

 

1. disqualification of the donor’s spouse, common law partner or registered domestic 

partner from acting as attorney where he or she has ceased to cohabit with the donor 

with the intention of ending the relationship or begins a proceeding for a family law 

remedy. The donor is not likely to have an expectation that the spouse or partner’s 

authority will continue notwithstanding the end of the relationship, and the donor’s 

protection in this case should be paramount; 

2. the duty to deliver notice of attorney acting; 

3. new provisions requiring certain steps and considerations before the attorney may 

make a decision in the donor’s best interests; 
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4. the statutory duty to act, where the attorney has begun to act or agreed to act, and 

knows or reasonably ought to know that the donor lacks capacity; 

5. the duty to manage investments according to the prudent investor standard in the 

Trustee Act, during any incapacity of the donor; 

6. the duty not to unreasonably interfere with the donor’s relationships with others; 

7. the duty not to dispose of items which the attorney knows are subject to a specific 

bequest in the donor’s will (subject to the attorney’s other duties); 

8. the duty to account to a monitor, or immediate family members; 

9. provisions protecting third parties’ reliance on transactions with apparent attorneys, 

where the attorney’s authority is terminated or invalid, subject to exceptions.  

 

We recommend that existing EPAs should not be exempt from the notice of attorney acting 

requirements. This will mean attorneys who have been acting for the donor for many years 

before the new law comes into effect will have to deliver a written notice of attorney acting to 

the donor’s immediate family and any delegate named in a personal directive, or to the first 

available from a list of extended family. This will require public legal education so that 

attorneys will be aware of their duty once the new Act comes into force.  

 

There are privacy concerns here, since donors of older EPAs will have had no indication that 

the law might one day require the attorney to disclose to family members that the donor has 

made an EPA, the identity of the attorney, and the fact of the donor’s incapacity. Unlike 

donors of EPAs granted after the new law, donors of older EPAs will have had no opportunity 

to opt out. In our view, however, the protective purpose of the notice requirement must 

outweigh the donor’s privacy interests in this case. The notice is intended to lessen the 

secrecy that may shroud ongoing financial abuse, by bringing the attorney’s role to the 

attention of others who may care for the donor. 

 

We recommend that the duty to account, upon request made no more than once a year, to the 

immediate family members of the donor and a delegate appointed by a personal directive (if 

no person is named as a monitor in the EPA) should also apply to existing EPAs. The privacy 

implications are even more significant here, since donors who are not capable of making a 

new EPA will have their property and finances revealed to family members, without prior 

notice or the opportunity to opt out. But the purpose of the obligation is to ensure that 

donors are protected from abuse, by allowing attorneys’ actions to be monitored, rather than 

shielded from view and unaccountable. We think this must outweigh the donor’s interest in 

directing how and to whom the donor’s financial information is to be shared.  

 

Recommendations: 

 

The new Powers of Attorney Act should provide that an enduring power of attorney 

granted before the coming into force of the Act continues in effect and is subject to 
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the provisions of the new Act. 

 

The Act should exempt EPAs granted before the coming into force of the Act from 

the following provisions: 

 

4. New execution requirements; 

5. Disqualification of paid care workers, undischarged bankrupts and persons 

convicted of certain crimes from acting as attorney; 

6. Joint attorneys’ authority to make decisions by majority. 

 




