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COMMUNITY LAND TRUSTS AND THEIR ALTERNATIVES
In this report we discuss Community Land Trusts and their advantages and
disadvantages for providing for affordable housing. We also set out three alternative
models for developing affordable housing strategies and set out the advantages and
disadvantages of each:
Shared Equity Mortgages
Limited Equity Cooperatives
Deed Restriction Programs
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1. Community Land Trusts
(1) What is a community land trust?
(1)(a) Definitions
A Community Land Trust (CLT) is “a non-profit organization formed to hold title to land
to preserve its long-term availability for affordable housing and other community uses.”1
A community land trust is not in fact a trust in the sense of where one party (the
John Davis. & Rick Jacobus, The City–CLT Partnership Municipal Support for Community Land Trusts
(Cambridge: Lincoln Institute of Land Policy, 2008) 1 at 4, available at:
https://www.lincolninst.edu/sites/default/files/pubfiles/the-city-clt-partnership-full.pdf
1
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“grantor”) gives another party (the “trustee”) the right to hold title to property or assets
for the benefit of a third party (the “beneficiary”).
A CLT refers to a community housing development organization:
that is not sponsored by a for-profit organization;
that is established to carry out the following activities:
o acquire parcels of land, held in perpetuity, primarily for conveyance under
long-term ground leases;
o transfer ownership of any structural improvements located on such leased
parcels to the leaseholders; and
o retain a preemptive option to purchase any such structural improvement at
a price determined by formula that is designed to ensure that the
improvement remains affordable to low- and moderate-income families in
perpetuity;
whose corporate membership that is open to any adult resident of a particular
geographic area specified in the bylaws of the organization; and
whose board of directors
o includes a majority of members who are elected by the corporate
membership; and
o is composed of equal numbers of
leaseholders,
corporate members who are not leaseholders, and
any other category of persons described in the bylaws of the
organization.2
A key feature that allows CLTs to maintain affordability is dual-ownership, the
separation of
land ownership (owned by the CLT) from ownership of the housing or buildings on the
land

Matthew Towey, “The Land Trust Without Land: The Unusual Structure of the Chicago Community Land
Trust” (2009) 18:3 Journal of Affordable Housing & Community Development Law 335 at 341.
2
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itself, which is leased out to individuals or non-profit organizations over a long-term
period (usually 99 years).3 Leaseholders
retain most of the rights and
responsibilities that go with ownership.
They can use the land for as long as they
wish, and transfer the agreement to their
heirs. The uses of the land may be
limited by the lease agreement, but other
than that, the CLT does not interfere with
the activities of leaseholder. Specific
tenure arrangements for housing can be
determined either by the CLT through the
lease agreement (for example, for owneroccupied or rental housing), or by the
leaseholder. The land can be leased to
individuals, families, co-operatives,
community organizations and small
businesses. Leases are given only to
those who will occupy the land; absentee
ownership of land and housing is
generally prohibited.4
Many CLTs are membership-based
organizations that are legally governed
by an elected board of directors
Figure 1: A standard Community Land Trust
oftentimes made up of lease holders and
governance structure
renters, community members, public
servants, and non-profit organizations.
The CLT service area is typically geographically defined and membership is generally
open to all residents but the tri-partite structure of the board of directors includes: 1/3
land leasers; 1/3 residents of the surrounding community who do not lease CLT land;
1/3 public officials, local funders, non-profit providers of housing or social services.
CLTs are typically run by a small staff, and many rely entirely on volunteers. The staff
are responsible for fundraising, property management, and the development and
acquisition of land for the benefit of the community.5
(1)(b) Key Features of the CLT Model
1. Non-profit, tax-exempt corporation
Ayda Agha, Perpetual affordability and Community Control of the Land: Community Land Trusts in
Canada (Ottawa: Canadian Housing and Renewal Association, 2018) 1 at 2, available at: http://chraachru.ca/sites/default/files/congress2018/2018-09-18_summary_community-land-trusts.pdf
4 Bob Bjerke, Municipal Involvement in Community Land Trust Models (Halifax: Community Planning &
Economic Development Committee, Halifax Regional Municipality, 2016) 1 at 5, available at:
https://www.halifax.ca/sites/default/files/documents/city-hall/standing-committees/160324cpedi01.pdf
5 Ibid.
3
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A community land trust is an independent, non-profit corporation. Most CLTs are started
from the ground-up but, but some are grafted onto existing non-profit corporations. Most
CLTs target their activities and resources toward charitable goals such as providing
housing for low-income people and redeveloping neighborhoods, and are therefore
eligible for charitable status.
2. Dual ownership
The CLT acquires multiple parcels of land throughout a targeted geographic area with
the intention of retaining ownership permanently. The parcels do not need to be
contiguous. Any buildings already located or later constructed on the land are sold to
individual homeowners, condo owners, cooperative housing corporations, non-profit
developers of rental housing, or other non-profit, governmental, or for-profit entities.
Resales are governed by the terms in the lease agreement which typically attempts to
recoup the equity stake while also keeping the price affordable for future lower-income
owners.
3. Leased land
CLTs provide for the exclusive use of their land by the owners of any buildings located
thereon. Parcels of land are conveyed to individual homeowners (or the owners of other
types of residential or commercial structures) through long-term ground leases.
4. Perpetual affordability
By design and by intent, the CLT is committed to preserving the affordability of housing
and other structures on its land. The CLT retains an option to repurchase any structures
located upon its land if their owners choose to sell. The resale price is set by a formula
in the ground lease providing current owners a fair return on their investments and
future buyers fair access to housing at an affordable price.
5. Perpetual responsibility
As the owner of the underlying land and of an option to repurchase any buildings
located on that land, the CLT has an abiding interest in what happens to these
structures and to the people who occupy them. The ground lease requires owner
occupancy and responsible use of the premises. If buildings become hazardous, the
CLT has the right to force repairs. If property owners default on their mortgages, the
CLT has the right to cure the default, forestalling foreclosure.
6. Open, place-based membership
The CLT operates within the boundaries of a targeted area. It is guided by, and
accountable to, the people who call this locale their home. Any adult who resides on the
CLT’s land or within the area the CLT deems as its “community” can become a voting
member. The community may comprise a single neighborhood, multiple neighborhoods,
or even an entire town, city, or county.
7. Community control
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Voting members who either live on the CLT’s land or reside in the CLT’s targeted area
nominate and elect two-thirds of a CLT’s board of directors; in Nova Scotia this would
have to be set-out in the society’s by-laws.
8. Tripartite governance
The board of directors of the classic CLT has three parts, each with an equal number of
seats. One-third represents the interests of people who lease land from the CLT; onethird represents the interests of residents of the surrounding community who do not
lease CLT land; and one-third is made up of public officials, local funders, non-profit
providers of housing or social services, and other individuals presumed to speak for the
public interest.
9. Expansionist program
CLTs are committed to an active acquisition and development program that is aimed at
expanding their holdings of land and increasing the supply of affordable housing and
other structures under their stewardship. As with other non-profit organizations, a
sustainable business plan, including reasonable financial expectations and an effective
growth strategy, is a critical success factor.
10. Flexible development
While land is always the key ingredient, the types of projects that CLTs pursue and the
roles they play in developing the projects vary widely. Many CLTs do development with
their own staff, while others delegate this responsibility to partners. Some focus on a
single type and tenure of housing, while others develop housing of many types and
tenures. Other CLTs focus more broadly on comprehensive community development.6
(1)(c) Types of CLTs
(1) Community-Based CLTs
Created to address the affordable housing needs of a general community, defined as a
neighbourhood or district within a municipality, an entire city, and even beyond to
encapsulate a metropolitan area or larger region.7 Community-based CLTs have an
open membership that includes anyone who either lives within a defined geographic
area (e.g., neighbourhood) who shares in the philosophy and goals of the CLT.
Examples include:
(a) Geographic Focus:
(i) Neighbourhood Focus

• Dudley Street Neighbourhood Initiative (Roxbury, Massachusetts, USA)
(ii) Citywide focus:
• HomeSpace Society (Calgary, Alberta, Canada)
(iii) Regional focus:
• Salt Spring Community Housing & Land Trust Society (Salt Spring Island, British
Columbia, Canada
6
7

Ibid., at 10.
Ibid., at 11.
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(b) Tenure Model
(i) Lease-to-own CLTs: Households pay a rental rate to the CLT over a given period

of time, after which they may choose to purchase the unit with a portion of the
rent paid to date credited toward a down payment.
• Community Justice Land Trust (Philadelphia, Pennsylvania, USA)
(ii) Facilitative CLTs: CLTs do not own any property, but instead bring together the
tools and resources to provide affordable housing by partnering with local groups
possessing the organizational capacity, expertise and resources to successfully
develop and manage housing projects.
• Chicago Community Land Trust (Chicago, Illinois, USA)
(2) Sector-based CLTs
Serve a specific segment of the population or a particular housing sector (e.g., housing
co-operatives).8 Sector-based CLTs are more likely to be initiated by a regional
association representing the sector. Membership in a sector-based CLT is also
generally more limited than in a community-based CLT. Examples include:
(a) Co-operative Sector

• Communauté Milton Parc (Montréal, Québec, Canada)
• Community Housing Land Trust Foundation (Vancouver, British Columbia, Canada)
(b) Homeless Sector
• Community Foundation of Western Nevada (Reno, Nevada, USA)
(3) Publicly-Based CLTs
Publicly-based CLTs are set up through government legislation to oversee the
implementation of public policy relating to land and housing management.9 Publiclybased CLTs have no membership apart from the Board of Directors appointed by
government.
(1)(d) What do CLTs typically do?
On an operational level, CLTs take on a range of responsibilities for developing and
stewarding the lands that they own. Some focus on creating only homeownership units,
while others may develop rental housing, mobile home parks, commercial space, and
other community facilities. Most CLTs initiate and oversee development projects with
their own staff, but others confine their efforts to acquiring and assembling land and
preserving the affordability of any buildings located upon the lands.10
In their capacity as stewards, CLTs provide the oversight necessary to ensure that
subsidized units remain affordable, that occupants are income-eligible, and that units
Ibid.
Ibid.
10 John Davis. & Rick Jacobus, The City–CLT Partnership Municipal Support for Community Land Trusts
(Cambridge: Lincoln Institute of Land Policy, 2008) 1 at 6, available at:
https://www.lincolninst.edu/sites/default/files/pubfiles/the-city-clt-partnership-full.pdf
8
9
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are kept in good repair. Because they retain permanent ownership of the land under
housing and other structural improvements, CLTs are closely connected to the homes
and to the households that live in them. As the landowner, the CLT collects a modest
monthly ground lease from every homeowner, allowing the CLT to monitor its assets,
protect its investment, and support residents who experience financial difficulties.11
Although specific stewardship roles differ from one community to the next, nearly every
CLT performs the following tasks:
assembling and managing land;
ensuring that owner-occupied homes remain affordably priced;
marketing the homes through a fair and transparent process;
educating prospective buyers about the rights and responsibilities of owning a
resale-restricted home;
selecting income-eligible buyers for the homes;
monitoring and enforcing homeowner compliance with contractual controls over the
occupancy, subletting, financing, repair, and improvement of their homes;
verifying that homeowners maintain property insurance and pay all taxes;
managing resales to ensure that homes are transferred to other income-eligible
households for no more than the formula-determined price; and
intervening in cases of a homeowner’s mortgage default.12
(2) What can a CLT do as a corporation?
A CLT can incorporate as either a society or a charity. The capabilities of co-operative
associations are outlined below.
(1) Provincial Society
A society incorporated under the provincial Societies Act may act to promote any
benevolent, philanthropic, patriotic, religious, charitable, artistic, literary, educational,
social, professional, recreational or sporting or any other useful object, but not for the
purpose of carrying on any trade, industry or business.13 As a society, a CLT could do
any of the following:
(a) acquire and take by purchase, donation, devise, bequest or otherwise real
estate and personal property, and hold, enjoy, sell, exchange, lease, let, improve
and develop the same, and erect and maintain buildings and structures;
(b) contract and be contracted with and sue or be sued in its corporate name;
(c) use its funds and property for the attainment of its objects and purposes;
(d) borrow, raise and secure the payment of money in such manner as it thinks fit
and, with the sanction of a special resolution, issue debentures or mortgage its
real property to secure the payment of money borrowed by it;

Ibid.
Ibid.
13 Societies Act, RSNS 1989, c 435, s.3(1).
11
12
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(e) subject to its by-laws, draw, make, accept, endorse, discount, execute and
issue promissory notes, bills of exchange and other negotiable or transferable
instruments;
(f) by special resolution and subject to Section 11 [No resolution pursuant to
clause (f) of Section 10 shall take effect until the Registrar approves it.], change
its name or alter its objects so as to add to or restrict or abandon any of its
objects or the locality in which its activities are chiefly carried on;
(g) if authorized by special resolution, subscribe to or become a member of any
other society or association, whether incorporated or not, whose objects are in
whole or in part similar to its own objects;
(h) do all such other acts and things as are incidental or conducive to or
consequential upon the exercise of its powers or the attainment of its objects.14
The Societies Act contains the following prohibition relating to the permissible activities
of incorporated societies: “No society shall have a capital divided into shares or declare
any dividend or distribute its property among its members during the existence of the
society and the interest of a member in a society shall not be transferable.”15
(2) Registered Charity
To qualify as charitable, an organization’s purpose must meet the following three
criteria:
the purpose appears in the charity’s governing documents
the purpose falls within one of the four categories of charity
the purpose provides a benefit to the public16
The four categories of charitable purposes are:
relief of poverty
advancement of education
advancement of religion
certain other purposes that benefit the community in a way the courts have said
is charitable17

Ibid., at s.10.
Ibid., at s.4.
16 Canada Revenue Agency, Public policy dialogue and development activities by charities (Ottawa:
Canada Revenue Agency, 2019) available at: https://www.canada.ca/en/revenueagency/services/charities-giving/charities/policies-guidance/public-policy-dialogue-developmentactivities.html#toc1
17 Canada Revenue Agency, What is Charitable? (Ottawa: Canada Revenue Agency, n.d.) available at:
https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/applyingregistration/charitable-purposes-activities/what-charitable.html
14
15
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The CRA notes that providing residential accommodation below market rate, support,
and incidental facilities to persons of low income is an example of a charitable purpose
falling within the first category (i.e., relief of poverty).18
As a registered charity, a CLT cannot:
engage in any activities that may directly or indirectly support or facilitate an act
of terrorism;
engage in any activities that support or oppose a political party or candidate for
public office.19
(a) Business Activities
A charitable organization established for exclusively charitable purposes may engage in
related business activities that accomplish or promote those purposes. The term related
business means a business that is either:
linked and subordinate to the charity's charitable purpose(s) (e.g., a hospital
parking lot)
unrelated to the charity's purpose(s) but run substantially (90%) by volunteers
(e.g., weekly bingos)20
A CLT engages in business activities to the extent that it derives revenue by leasing out
use of the land that it owns to individuals or non-profit organizations over a long-term
period. Given that the purpose of a CLT is to provide permanent affordable housing
options to low- and middle-income persons, this business activity is linked to its
charitable purpose and subordinate to that purpose.
(i) Linked
There are four categories of connection or linkage that have been identified by CRA. A
CLT falls into the first category: “a usual and necessary concomitant of charitable
programs.” These are business activities that supplement charitable programs. Either
they are necessary for the effective operation of the programs, or they improve the
quality of the service delivered in these programs. Examples include:
a hospital's parking lots, cafeterias, and gift shops for the use of patients, visitors,
and staff
gift shops and food outlets in art galleries or museums for the use of visitors
Canada Revenue Agency, Relief of poverty (Ottawa: Canada Revenue Agency, n.d.) available at:
https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/registering-charitablequalified-donee-status/applying-charitable-registration/charitable-purposes/relief-poverty.html
19 Canada Revenue Agency, Engaging in allowable activities (Ottawa: Canada Revenue Agency, 2019),
available at: https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/checklistscharities/engaging-allowable-activities.html
20 Canada Revenue Agency, Other acceptable activities permitted within certain limits (Ottawa: Canada
Revenue Agency, n.d.) available at: https://www.canada.ca/en/revenue-agency/services/charitiesgiving/charities/operating-a-registered-charity/activities/other-acceptable-activities-permitted-withincertain-limits.html#bus
18
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book stores, student residences, and dining halls at universities for the use of
students and faculty21
(ii) Subordinate
A business is subordinate to a charity's purpose if it remains subservient to a dominant
charitable purpose, as opposed to becoming a non-charitable purpose in its own right.
This requires looking at the business activities in the context of the charity's operations
as a whole.
In considering whether a business remains subordinate to a charity's purpose, four
factors are considered. The various factors and the strength of the evidence supporting
each of them need to be weighed together. The four factors are:
Relative to the charity's operations as a whole, the business activity receives a
minor portion of the charity's attention and resources
The business is integrated into the charity's operations, rather than acting as a
self-contained unit
The organization's charitable goals continue to dominate its decision-making
The organization continues to operate for an exclusively charitable purpose by,
among other things, permitting no element of private benefit to enter in its
operations22
(b) Other Relevant Legislation
Registered charities are also governed by the Nova Scotia Religious and Charitable
Corporations Property Act, according to which:
Any religious or charitable corporation or incorporated institution of learning, or
body of persons incorporated as aforesaid, may sell or mortgage any of its real
property by way of security for any money borrowed for the purposes of the
corporation, such mortgage to be executed under the seal of the corporation and
the hand of the president or other chief officer of the corporation.
Any such religious or charitable corporation or incorporated institution of learning,
or body of persons incorporated as aforesaid, may lawfully take, hold, convey,
sell or mortgage any real or personal property, whether authorized to do so by its
Act of incorporation or not.23
(3) Advantages and Disadvantages of CLTs
Research and practice have shown that CLTs have a number of distinct advantages
and disadvantages compared to other models of delivering affordable housing.

Canada Revenue Agency, What is a related business? (Ottawa: Canada Revenue Agency, 2003)
available at: https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/policiesguidance/policy-statement-019-what-a-related-business.html#toc8
22 Ibid.
23 Religious and Charitable Corporations Property Act, RSNS 1989, c 394, s.3-4.
21
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(a) Advantages
Starting a CLT is a way of supporting affordable housing that requires fewer
resources than other strategies; CLTs can be started with one unit and then
expanded one unit at a time as money and property become available;
CLTs can also be run with minimal staff, because the homeowners are responsible
for maintaining their own units;
The approach is particularly suitable for application in a variety of areas, including
small communities, inner-city neighborhoods and even rural areas;
CLTs may qualify for charitable status for income tax purposes; this allows them to
issue tax receipts, providing an incentive to donors;
The approach offers individuals both security of tenure and the right to earn equity;
and
CLTs provide ownership housing at a price below the going market rate, by
removing the cost of the land from the price of the house; over time, depending on
how the enhanced equity is split upon resale, the units can become even more
affordable.24
From the perspective of government
agencies, CLTs can also be an attractive
model in that they represent a highly
efficient means of dispersing housing
subsidies. Many government agencies
operate homeownership programs that
provide direct assistance to lower-income
buyers. This approach usually involves
either an outright grant or a no-interest or
deferred interest loan—typically
structured as a second mortgage—to
reduce monthly mortgage payments to
the point where the buyer can afford to
purchase a market-priced home.25

Canada Mortgage and Housing Corporation, Community Land Trusts: Advantages and Issues (2018)
available at: http://192.197.69.106/en/inpr/afhoce/afhoce/afhostcast/afhoid/fite/colatr/colatr_002.cfm
25 John Davis. & Rick Jacobus, The City–CLT Partnership Municipal Support for Community Land Trusts
(Cambridge: Lincoln Institute of Land Policy, 2008) 1 at 7, available at:
https://www.lincolninst.edu/sites/default/files/pubfiles/the-city-clt-partnership-full.pdf
24
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The CLT model is built around a different approach that uses the same subsidy—
typically given to the CLT rather than to
the homebuyer—to reduce the purchase
price of the home to an affordable level.
Over the long term, the effect of the two
approaches differs dramatically. The
traditional subsidy temporarily creates
affordable payments, while the CLT model
permanently creates affordable housing.26
In real estate markets where housing
prices rise faster than household incomes,
the level of traditional subsidy that each
successive homebuyer needs to afford
market-priced housing increases steadily
(see figure 2a). Even if homeowners are required to repay most or even all of the
subsidy when they sell, an additional subsidy is usually necessary to fill the affordability
gap that continues to widen during their occupancy (see figure 2b). The next generation
of lower-income buyers is likely to need far larger subsidies than those required to lift
the first households into homeownership.27
The CLT strategy, in contrast, is to invest
in creating a stock of permanently
affordable, owner-occupied housing (see
figure 3). The CLT uses the public and
private funds to acquire land and perhaps
to cover other costs of housing
development. As a result, it can sell
homes at prices that lower-income
households can afford without a second
loan or other special financing. If they
decide to move, the initial buyers must
sell the subsidized homes for a formuladriven price that other lower-income
homebuyers can afford. By maintaining ownership of land across multiple sales of the
house, the CLT can usually keep homes affordable for many years without the need for
additional infusions of public capital.28

Ibid.
Ibid.
28 Ibid., at 8.
26
27
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Table 1 compares the performance of two
hypothetical subsidies: (1) a homebuyer loan
in the form of a silent second mortgage where
the funds are to be repaid at resale without
interest; and (2) a CLT subsidy in which the
resale price may not exceed the initial
(affordable) purchase price plus an
adjustment based on the annual change in
the area median income (AMI). The home is
assumed to have a value of $250,000 in a
market where a family in the target income
range can afford to pay only $200,000.29
(b) Disadvantages
CLTs do not typically lend themselves to
producing high volumes of new housing;
The legal agreement between the CLT
and the homeowner/leaseholder is more
complex than a conventional mortgage;
consequently, some lawyers initially may
be reluctant to have their clients accept
the agreement;
The resale controls, in particular, must
strike an appropriate balance between ensuring the long-term affordability of the unit
and allowing homeowners to get a reasonable amount of equity;
CLTs need broad community support and a strong network of partners and
supporters to succeed, which may require an investment in education, outreach and
advocacy activities; and
Viable CLTs need to be involved in both internal and external capacity building,
which requires expertise, resources and commitment.30
The Attached Appendix Sets out the necessary documents that one would need to
implement a CLT.

Ibid.
Canada Mortgage and Housing Corporation, Community Land Trusts: Advantages and Issues (2018)
available at: http://192.197.69.106/en/inpr/afhoce/afhoce/afhostcast/afhoid/fite/colatr/colatr_002.cfm.
29
30
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(5) What legal questions would need to be addressed?
(5)(a) What is the state of the law in NS?
(5)(b) Challenges
(i) Concerns that CLTs may create “second class” homeownership
In order for a traditional CLT to be successful, home buyers must be convinced that
their purchase of a house, without the land upon which it sits, is a wise investment.
Given that there are relatively few CLTs across Canada, the concept may be confusing
for many members of the community, who may wonder whether they would be “really”
owning their homes given that they merely lease the land. Comparing themselves to
mainstream unsubsidized home buyers, purchasers of traditional CLT homes may
consider theirs to be "second class" homeownership.31
Concerns have also been expressed that, though the resale restrictions outlined in the
ground lease function to maintain housing affordability, they also act as equity restraints
for potential homeowners, thereby creating a model of homeownership for low-income
people that is inherently inferior in this respect to the conventional approach. By not
allowing subsidized home buyers to own their land and sell it for a profit, the possibility
of equity is denied to those most in need of economic opportunity (i.e., low income
persons).32
(ii) Concerns that ground leases may expose CLTs to legal liability
Given that a CLT acts as a “landlord” for the land that it lets out by means of ground
leases, it may retain responsibility for legal liability incurred upon its land.33
A landlord may be liable for the injuries sustained by a tenant of that landlord or by a
visitor to the property.
Injuries to Tenants
In many respects, CLTs operate similar to land-lease communities such as mobile
home parks, which the Residential Tenancies Act defines as
any lot, piece or parcel of land upon which two or more occupied manufactured
homes are located for a period of ten days or more, either free of charge or for
revenue purposes, and includes any building, structure or enclosure used or
intended for use as part of the equipment of such land-lease community.34
Landlords of land-lease communities are responsible for repairs to the manufactured
home space during a tenancy and must comply with all laws and regulations about
Ibid., at 347.
Ibid.
33 Ibid.
34 Residential Tenancies Act, RSNS 1989, c 401, s.2(d).
31
32
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standards of health, safety, and housing. Landlords are also responsible for normal
wear and tear of the manufactured home space during a tenancy.35
Injuries to Visitors
Nova Scotia has a piece of legislation called the Occupiers Liability Act. This legislation
imposes a duty of care on all property owners and occupiers to keep visitors to the
property safe from risk of injury. The law requires all property owners/occupiers to take
reasonable steps to address foreseeable risks. This means that landlords have a
positive duty to address a possibly unsafe situation.
Sample ground lease provisions concerning landlord liability
The Community Land Trust Toolkit prepared by the University of Texas at Austin Law
School includes a sample ground lease for the Guadalupe Neighborhood Development
Corporation (GNDC), a nonprofit affordable housing provider based in Austin, Texas.
The ground lease includes the following provisions:
13.1 HOMEOWNERS ASSUME ALL LIABILITY: Homeowners assume all
responsibility and liability related to Homeowners’ possession, occupancy, and
use of the Leased Land.
13.2 INDEMNIFICATION OF GNDC: Homeowners shall defend, indemnify, and
hold harmless GNDC and its agents, officers, representatives, and employees
(the “Released Parties”) against all liability and claims of liability for injury or
damage to persons or property from any cause on or about the Leased Land.
Homeowners waive all claims against the Released Parties for injury or damage
to person or property on or about the Leased Land. The foregoing
indemnification, hold harmless, and waiver provisions cover injuries or damages
caused by the negligent acts or omissions of the Released Parties. However,
GNDC shall remain liable for injury or damage due to the grossly negligent or
intentional acts or omissions of the Released Parties.36
(iii) Deed Transfer Tax
When land is sold in Nova Scotia, municipalities are empowered under Part V of the
Municipal Government Act to collect a Deed Transfer Tax (DTT).37 DDT rates are set by
each municipality and the DTT payable is calculated based on the sale price of the
property. DDTs are collected on behalf of the municipality through Land Registration

Residential Tenancies Program, Residential Tenancies Guides Land-Lease Communities (Halifax:
Access Nova Scotia, 2015) 1 at 1, available at: https://beta.novascotia.ca/sites/default/files/documents/1377/residential-tenancies-guides-land-lease-communities-en.pdf
36 GUADALUPE NEIGHBORHOOD DEVELOPMENT CORPORATION COMMUNITY LAND TRUST
GROUND LEASE (2018), 1 at 17, available at: https://law.utexas.edu/clinics/2018/07/01/community-landtrust-toolkit/
37 Municipal Government Act, SNS 1998, c 18, Part V.
35
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Offices when the deed is registered/recorded.38 A ‘Deed Transfer Affidavit of Value’ is
required, which is prescribed by the Act.39
In Ontario, ground leases over 49 years attract a land transfer tax—that is, the
leaseholder pays the tax as if she was buying the lands.40 The Municipal Government
Act in Nova Scotia defines a “deed” as follows: an instrument by which land is
conveyed, transferred, assigned or vested in a person, but does not include a will,
mortgage, agreement of sale or lease for a term of less than twenty-one years.41
Accordingly, if a CLT drafts a ground lease in Nova Scotia that extends beyond 21
years, the leaseholder will have to pay the DTT as though they had assumed ownership
of the land and not merely leased it for an extended period. DDT rates differ by county,
but range from 0.5% to 1.5%. In HRM, the DDT is 1.5%. The Municipality of the County
of Kings and the Town of Kentville are the only two places in the province that do not
collect DDT.42
(iv) Difficulties on the part of CLTs in securing charitable status
Many of the Canadian CLTs interviewed in the CMHC’s 2005 study noted that obtaining
their charitable status has been a major challenge, often taking a year or more. This is
because there is not enough of a tradition of CLTs in Canada and so CRA must
evaluate each application on a case-by-case basis.43 The report notes that legislation
that formally recognizes CLTs as legitimate approach to housing development and
affordability would go a long way towards helping them obtain their charitable status.
Such legislation would give credibility to the movement by defining their purpose and
placing appropriate controls over how CLTs are structured, how they operate, and what
activities they are permitted to conduct.44
In 2012, the CRA issued a new interpretative bulletin: “Community economic
development activities and charitable registration,” which they subsequently revised in
2017. 45 The bulletin notes that charities can engage in community economic
development (CED) activities when they further a charitable purpose, including:
Access Nova Scotia, Deed Transfer & Property Tax (n.d.) available at:
https://novascotia.ca/sns/access/land/deed-transfer-property-tax.asp
39 Municipal Government Act, SNS 1998, c 18, s.101.
40 Darrell Gold, Ground Leases – A Basic Primer for Landlords and Tenants (Toronto: Property Biz
Canada, 2012) 1 at 2, available at: https://www.robinsappleby.com/docs/default-source/articles/2012-1122-ground-leases-a-basic-primer-for-landlords-and-tenants-(darrell-gold).pdf?sfvrsn=2
41 Municipal Government Act, SNS 1998, c 18, s.3(t).
42 Access Nova Scotia, Municipal Deed Transfer Tax Rates (2019) available at:
https://novascotia.ca/sns/pdf/ans-property-dtt-rates.pdf
43 Canadian Mortgage and Housing Corporation, Critical Success Factors for Community Land Trusts in
Canada: Final Report (Ottawa: Canadian Mortgage and Housing Corporation, 2005) 1 at 110, available
at: http://publications.gc.ca/collections/collection_2011/schl-cmhc/nh18-1-2/NH18-1-2-123-2005-eng.pdf.
44 Ibid.
45 Canada Revenue Agency, Guidance CG-014, Community Economic Development Activities and
Charitable Registration (Ottawa: Canada Revenue Agency, 2017) available at: http://www.craarc.gc.ca/chrts-gvng/chrts/plcy/cgd/cmtycnmcdvpmt-eng.html
38
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relieving poverty by relieving unemployment of the poor
advancing education by providing employment-related training
benefiting the community in a way the law regards as charitable by:
o relieving unemployment of individuals who are unemployed or facing a
real prospect of imminent unemployment and are shown to need
assistance
o relieving conditions associated with disability
o improving socio-economic conditions in areas of social and economic
deprivation
o promoting commerce or industry.46
CED activities fall into five areas, one of which is community land trusts.47 The bulletin
notes that operating a community land trust may be a charitable activity if it directly
furthers one or more of the charitable purposes listed.48
(v) Difficulties on the part of CLT leaseholders in securing mortgage financing
For the most part, low-income persons will not be able to purchase a home on land
leased from a CLT without mortgage financing. There are two factors that distinguish
mortgage financing for the purchase of CLT homes from conventional home mortgages.
These are:
The collateral for the loan does not consist of the fee interest in the land, but the
improvements and the leasehold interest in the land. 49
Resale restrictions on the land and occupancy affect the value of the collateral
further
Although these factors do not prohibit mortgage financing for CLT homebuyers, they
may make lenders hesitant, particularly because (especially in Canada) most residential
mortgage lenders have little experience in dealing with CLTs.50 That said, as outlined
above, the fact that provisions in the ground lease ensure that there is an interested
third party in the lender-borrower relationship may give mortgage lenders comfort by
providing a means for the CLT to step in to cure mortgage defaults and prevent
foreclosure.
In response to lenders' concerns, proponents of CLTs, particularly in the United States,
have also pointed to commercial leases and lenders' willingness to finance the
construction and purchase of business facilities, even when the owners of these
facilities do not own but instead lease the land.51 For commercial leases, the lender
takes a lien on the property owned by the borrower, including both the building and the
borrower's interest in the ground lease. As long as the ground lease is long-term and
Ibid., at para. 11.
Ibid., at para 14.
48 Ibid., at para 75.
49 Zeinab Hosseini, Community Land Trusts for Affordable Housing in Ontario (2014) 1 at 29, available at:
https://yorkspace.library.yorku.ca/xmlui/bitstream/handle/10315/30251/MESMP02328.pdf?sequence=1
50 Ibid.
51 Matthew Towey, “The Land Trust Without Land: The Unusual Structure of the Chicago Community
Land Trust” (2009) 18:3 Journal of Affordable Housing & Community Development Law 335 at 346.
46
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provides recourse for the lender in case of default, lenders have demonstrated their
comfort with dual ownership in the commercial context.52 Advocates for CLTs hope that,
through education and outreach to lenders, they may be able to convince them to lend
to residential homeowners as well.
(vi) Disincentives for private landowners to donate real property to a CLT
Current policies within the Income Tax Act do not support donations of land for
affordable housing. Even if a CLT has its charitable status, under the Act, a donor incurs
a tax liability equal to one-half of the capital gains when it gifts land to a Community
Land Trust. This is unlike in the case of donations of land to a conservation land trust, in
which case the donor’s tax liability is reduced to only one-quarter of the capital gains.
This creates a disincentive for private landowners to donate real property to a CLT or
other housing-related organizations.53
(vi) Problem of Positive Covenants Not Running with the Land
According to the common law, positive covenants or obligations do not run with the
land. Therefore, there must be a mechanism in place to get all purchasers or persons
leasing the property to sign onto positive obligations. If property is only ever leased then
these will provide for positive obligations. On the other hand, if properties – potentially
including just the houses themselves – are sold then purchasing will have to require a
purchaser to actively sign onto these positive covenants.
(vii) Problems with Corporation Amending Bylaws and Disposing of Property
Another risk that a CLT runs is the concern that members of its governing board may
stage a “take-over” and attempt to amend its bylaws so as to dispose of the property
owned by the organization. Although this is a real threat for any CLT, the fact that their
bylaws usually mandate a specific board makeup reduces the possibility of it occurring.
As noted above, the board of directors of the conventional CLT has three parts, each
with an equal number of seats and votes. One-third represents the interests of people
who lease land from the CLT; one-third represents the interests of residents of the
surrounding community who do not lease CLT land; and one-third is made up of public
officials, local funders, non-profit providers of housing or social services, and other
individuals presumed to speak for the public interest. As a result of this mandated
tripartite board structure, it is unlikely that any board member(s) would be able to get
sufficient backing from other members of the board for the purpose of amending the
bylaws.
Beyond this general check on the actions of members of the board, some CLTs have
taken further steps to protect against the risk of unwanted property disposal. For
Ibid.
Canadian Mortgage and Housing Corporation, Critical Success Factors for Community Land Trusts in
Canada: Final Report (Ottawa: Canadian Mortgage and Housing Corporation, 2005) 1 at 110, available
at: http://publications.gc.ca/collections/collection_2011/schl-cmhc/nh18-1-2/NH18-1-2-123-2005-eng.pdf
52
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example, Champlain Housing Trust Inc., the largest CLT in the United States in
Burlington, Vermont, includes the following provisions in its bylaws:
The Board of Directors shall not:
A. Give a blanket mortgage on all the land owned by the Corporation.
B. Take action on any motion for the removal of Directors, sale of land,
amendment of the Articles of Association or these Bylaws, amendment of
the limited appreciation formula, disposition of assets in the event of
dissolution or any other matter for which Membership approval is required
by the Act or these Bylaws without the approval of the voting Membership,
as provided in these Bylaws.54
These provisions ensure that major decisions cannot be taken by the board of directors
without first consulting the members, thereby providing greater protection against the
possible threat of board take over.
Finally, Champlain Housing Trust’s bylaws also includes strict provisions limiting the
power of the organization as a whole to sell its land. These are as follows:
The sale of land does not conform with the philosophy or purposes of this
Corporation. For this reason, land shall not be sold except in extraordinary
circumstances, and then only in accordance with the following guidelines:
A. A parcel of land may be sold pursuant to a resolution adopted by an
affirmative vote by at least two thirds of the entire Board of Directors, a
quorum having been established, at a regular or special Board meeting,
provided that
(i) the Corporation has owned the parcel for no more than ninety
(90) days at the time the vote is taken,
(ii) the parcel is not leased to any party, and
(iii) the resolution states that the location or character of the parcel
is determined by the Board to be such that the charitable purposes
of the Corporation are best served by selling the land and applying
the proceeds to the support of other activities serving those
purposes.
B. A parcel of land may be sold pursuant to a resolution adopted by an
affirmative vote by at least two thirds of the entire Board of Directors, a
quorum having been established, at a regular or special Board meeting,
provided that
(i) the Board resolution states that the Board has determined in
connection with a particular transaction that it is essential to the
transaction and in the best interest of the Corporation and its
mission to include a sale of land as part of the transaction and the
parcel has not been leased to any party at the time of the sale.
C. In all other circumstances a parcel of land may be sold only with the 2/3
agreement of the entire Board of Directors, the approval of 75% of the
voting Members at a Membership Meeting, and the consent of all
Champlain Housing Trust Inc., Champlain Housing Trust Inc. Bylaws (Burlington: Champlain Housing
Trust Inc., 2018) 1 at 11, available at: http://www.getahome.org/about/board-of-directors
54
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Leaseholders of the land to be sold. Notice of the proposed sale must be
given to all Members at least two weeks in advance of the meeting at
which a decision is to be made.55
(5)(c) Are there gaps in what we have, ie., common law, statute?
(5)(d) Can legislative reform/introduction support and, if so, how? Otherwise, can
we do this privately?
In their Five-Year Strategic Plan for 2015 to 2020, the Affordable Housing Working
Group of the Housing and Homeless Partnership committed to developing
recommendations for legislative changes required to implement density bonusing and
enable inclusionary zoning and community land trust models.56 Although not strictly
speaking necessary, new legislation, like Bill 241 – Community Land Trust Act, which
was proposed in 2009 but never passed, would help new CLTs gain legitimacy and
likely more easily acquire charitable status.
In recent discussions with members of the Affordable Housing Working Group,
however, they noted that it was their perception that any legislative hurdles impeding
the implementation of a CLT in Halifax had already been cleared, though they were not
able to offer any sort of specific details to support this claim.57

Shared Equity Mortgages (SEMs):
• Investopedia: A shared equity mortgage is an arrangement under which a lender
and a borrower share ownership of a property. The borrower must occupy the
property. When the property sells, the allocation of equity goes to each party
according to their financial contribution. Each party also shares losses on the sold
property.
TVO News: The plan, as spelled out in the budget, is that households making $120,000
or less will be able to apply to have CMHC pay for a share of their home — 5 per cent
for existing homes, 10 per cent for newly built ones. The fortunate recipients would
repay the amount when they sold their home. (The benefit will be capped at a mortgage
equal to four times the annual household income.) Basically, the federal government is
offering a zero-interest loan that will max out at $48,000 for a $480,000 home.
Examples of private companies that have made use of SEMS:
• INHOUSE Society: a non-profit organization with an innovative solution that provides
moderate income earners the benefits of home ownership. Our innovative shared
Ibid., at 16.
Housing and Homeless Partnership, Affordable Housing Working Group – Strategic Plan 2015-2020
(Halifax: Housing and Homeless Partnership, 2015) 1 at 7, available at:
http://housingandhomelessness.ca/wp-content/uploads/2016/06/AHWG-5-Year-Strategic-Plan.pdf
57 Personal correspondence, April 15, 2019.
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equity model bridges the gap between the rental and homeownership market and
contributes to an affordable housing solution.
• McPherson Place
• The first market-affordable, shared equity project in Calgary delivered through a
public/private partnership. This 160 suite condominium development is located in
the revitalized inner city community of Bridgeland.
• A partnership with the City of Calgary allows both ownership and rental in one
building to a wide range of income earners. The City owns 58 suites in the building
which are rented out through Calgary Housing at varying subsidies and rates.
Options
for Homes: Options is Canada’s largest developer working exclusively on
•
making home ownership more affordable. Options develops high quality condos with
our building partner Deltera (of the Tridel Group of Companies). Offers you a Down
Payment Loan that is payment-free until you sell or move. We boost your down
payment of 5% by 10% to 15% of the purchase price of your new home to help you
secure a conventional mortgage, and since the amount is lower, this makes your
monthly carrying costs lower too. When you move, the loan gets paid back plus some
appreciation. If the loan towards your down payment was 10% to 15%, now 10% to
15% of the current home value is due back.

(2) Limited Equity Cooperatives
Cooperative associations can be established for a variety of reasons. In Nova Scotia, a
co-operative association registered under the provincial Co-operative Associations Act
can do any of the following:
(a) buy, sell, grow, produce, manufacture, repair, alter, exchange, store, and deal
in all articles or things within the scope of its objects as set forth in its articles of
incorporation;
(b) purchase, take on lease or in exchange, hire or otherwise acquire or hold any
real or personal property which the association may deem necessary or
convenient for the purpose of its business;
(c) subject to the approval of the Inspector or with the sanction of an [a] special
resolution, sell, mortgage, lease or otherwise dispose of the property or
undertakings of the association or any part thereof;
(d) subject to the approval of the Inspector or the sanction of an [a] special
resolution, guarantee the performance of obligations or contracts of any other
person and, as security for such guarantee, charge the whole or any part of the
property of the association;
(e) construct, improve, maintain, develop, work, manage, carry out or control any
roads, ways, sidings, factories, warehouses, tanks, shops, stores and other
works and conveniences which may seem calculated directly or indirectly to
advance the interests of the association, and contribute to, subsidize or
otherwise assist or take part in the construction, improvement, maintenance,
working management, carrying out or control thereof;
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(f) undertake and carry on all kinds of businesses or operations with the
marketing, buying, selling, preserving, harvesting, drying, processing,
manufacturing, canning, packing, grading, storing, handling or utilizing of any
product, or the manufacturing or marketing of the by-products thereof;
(g) acquire or hire supplies, machinery or equipment, and make provision for the
sale or hire, or for the extension of the use of the same to its members or
patrons;
(h) with the sanction of an [a] special resolution, acquire or undertake the whole
or any part of the business, property, liabilities and undertaking of any other
association, person, company or society, carrying on any business which the
association is authorized to carry on, or possessed of property suitable for the
purpose of the association;
(i) with the sanction of an [a] special resolution, take or otherwise acquire and
hold shares, stock, debentures or take securities of or acquire and hold
membership in any other company, association or society incorporated under
any Act of any province of Canada or under any Act of the Province or of Canada
having objects wholly or in part similar to those of the association, and sell or
otherwise deal with the same;
(j) subject to the approval of the Inspector, enter into any agreement for cooperation, joint adventure, reciprocal concession or otherwise with any other
association, with any person or company, having objects wholly or in part similar
to the objects of the association or engaged in any business or enterprise
capable of being conducted so as directly or indirectly to benefit the association;
(k) enter into arrangements with any authorities, governmental, municipal, local
or otherwise, that may seem conducive to the attainment of the association's
objects, or any of them, and obtain from such authority any rights, privileges and
concessions which the association may have capacity to receive and may think
desirable to obtain, and carry out, exercise and comply with any such
arrangements, rights, privileges and concessions;
(l) establish and support or aid in the establishment and support of associations,
institutions, funds, trusts and conveniences calculated to benefit employees or
ex-employees of the association or its predecessors in business, or the
dependents or relatives of such persons, and grant pensions and allowances,
and make payments towards insurance, and subscribe or guarantee money for
charitable or benevolent objects, or for any public, general or useful object;
(m) draw, make, accept, endorse, discount, execute and issue promissory notes,
bills of exchange, bills of lading, warrants and other negotiable or transferable
instruments;
(n) borrow and secure the payment of money in accordance with the provisions
set forth in the by-laws and upon such terms and conditions as the board of
directors may from time to time determine;
(o) invest the money of the association not immediately required in the business
of the association in such manner as may from time to time be determined by the
board of directors acting honestly and in good faith with a view to the best
interest of the association and exercising the care, diligence and skill that a
reasonably prudent person would exercise in comparable circumstances;
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(p) take or hold mortgages, hypothecs, liens and charges to secure payment of
the price of any part of the property of the association of whatever kind sold by
the association or any money due to the association from purchasers and others
and assign or otherwise dispose of the said mortgages, hypothecs, liens and
charges;
(q) carry on, encourage and assist educational and advisory work relating to cooperative activities;
(r) enlarge the area of its operations by the establishment of branches or other
means subject to this Act with respect to the establishment of branches;
(s) accept money on deposit from its members for future purchase of goods or
services by the members, provided that an association accepting deposit money
from its members shall keep such money available to the member or at his
demand;
(t) generally carry on or undertake any business which may seem capable of
being conveniently carried on or undertaken in connection with the business of
the association, or calculated directly or indirectly to enhance the value of or
render profitable any property or rights of the association;
(u) do all or any of the above things as principal, agent, contractor or otherwise
and by or through trustees, agents or otherwise and either alone or in conjunction
with others;
(v) do all other things which are incidental or conducive to the attainment of the
objects and the exercise of the powers of the association;
(w) with the authority of an [a] special resolution and with the approval of the
Minister, apply for a certificate of continuation which will permit the co-operative
to continue as a corporation to which an Act of the Parliament of Canada
applies.58
Limited equity co-operatives (LEC) are a form of communal land and housing
ownership. A LEC can be defined as a housing cooperative in which low income eligible
members purchase shares at below market prices and are subject to limitations on the
amount of equity or profit they can receive on the re-sale of their units.59
Residents of LECs acquire shares of stock in the co-operative association that holds the
Title to both the land and the buildings. In addition to their equity interest, members hold
individual proprietary leases (occupancy agreements) that convey the right to occupy
specific units in the housing project, as well as a vote in the cooperative’s governance.
Limited-equity co-operatives are very similar to market rate co-operatives except that
limited-equity co-ops restrict the resale of share prices by means of a predetermined

Co-operative Associations Act, RSNS 1989, c 98, s.16.
Barry Mallin, Limited Equity Cooperatives: A Legal Handbook (New York: New York State Division of
Housing and Community Renewal) 1 at 23, available at:
http://uhab.org/sites/default/files/doc_library/Limited_Equity_Cooperatives_A_Legal_Handbook_0.pdf
58
59
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resale formula to ensure they remain affordable and accessible to low- and moderateincome households.60
Since LECs are resident owned, there is no third-party profit and the building operates
at-cost. In addition to an initial share purchase, shareholders pay monthly fees to cover:
building debt service, if applicable; operations and maintenance expenses, whether selfmanaged or contracted to a third party; and a building reserve fund dedicated to major
repairs and emergencies.61
The Tatamagouche Community Land Co-operative Ltd. is a co-operative association in
Colchester County, though it is not structured to be a limited equity cooperative.
LECs and CLTs share similar governance structures (members of both organizations
elect a Board of Directors that provides leadership and oversees the management of
the property). However, LECs are closed organizations (membership is limited to
residents of the housing project) whereas CLTs are open (membership is open to
existing residents, future residents, and at-large community members). While both
attempt to promote affordability and security of tenure, co-op members own shares in
both the land and the improvements (buildings). While CLT resident members own their
individual dwelling units, the land itself belongs to the CLT, and by extension, the
community at large.62
LECs have certain clear advantages. First, in comparison to regular rental housing,
LECs offer greater security of tenure and autonomy to low-income households. Many LEC
projects grow out of tenant-led efforts to protest the loss of affordable rental units through
threatened eviction, landlord abandonment, or foreclosure. The ability of households to
organize against threats and, in the process, gain collective control over their housing
represents a substantial benefit that can engender community capacity building among
typically marginalized households.63
Second, in comparison to CLTs, LECs have fewer affordability constraints, meaning that
they can reach down further on the affordability spectrum. A collective ownership structure
enables lower entry thresholds for LECs (i.e. share prices) than conventional or CLT
homeownership (i.e. down payments). Also, rather than requiring individuals to qualify for

Canadian Mortgage and Housing Corporation, Critical Success Factors for Community Land Trusts in
Canada: Final Report (Ottawa: Canadian Mortgage and Housing Corporation, 2005) 1 at 9, available at:
http://publications.gc.ca/collections/collection_2011/schl-cmhc/nh18-1-2/NH18-1-2-123-2005-eng.pdf
61 Meagan Ehlenz, Community Land Trusts And Limited Equity Cooperatives: A Marriage Of Affordable
Homeownership Models? (Cambridge: Lincoln Institute of Land Policy, 2014) 1 at 8, available at:
https://community-wealth.org/sites/clone.community-wealth.org/files/downloads/Ehlenz-report.pdf.
62 Canadian Mortgage and Housing Corporation, Critical Success Factors for Community Land Trusts in
Canada: Final Report (Ottawa: Canadian Mortgage and Housing Corporation, 2005) 1 at 9, available at:
http://publications.gc.ca/collections/collection_2011/schl-cmhc/nh18-1-2/NH18-1-2-123-2005-eng.pdf.
63 Meagan Ehlenz, Community Land Trusts And Limited Equity Cooperatives: A Marriage Of Affordable
Homeownership Models? (Cambridge: Lincoln Institute of Land Policy, 2014) 1 at 8, available at:
https://community-wealth.org/sites/clone.community-wealth.org/files/downloads/Ehlenz-report.pdf.
60
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mortgage financing, LEC residents can pool resources and secure a blanket mortgage for
the cooperative association.64
That said, LECs also have some disadvantages as well. First, compared to CLTs, which
offer leaseholders the opportunity to derive some equity from the resale of their property by
means of the resale formula outlined in the ground lease, LECs are much less effective as a
tool for individual wealth building. A LEC typically enables a household to claim limited
appreciation on the value of their share in the corporation, but monthly fees are excluded
from their equity. The purchase of an LEC share therefore serves as a very modest
investment, rather than a serious asset building tool.65
Second, though the LEC structure enables shareholders to pool their resources for a
blanket mortgage, securing project financing can still be a major struggle for LECs, as it can
be difficult to find lenders willing to finance the acquisition of a collectively-owned building.
Also, since many LEC projects are formed in multi-family buildings, it can be challenging to
access sufficient capital for necessary repairs and renovations.66
Third, unlike CLTs, LEC do not possess the same permanent affordability controls. While
CLT homeowners own their building(s), the CLT retains ownership of the land and enforces
permanent affordability via the ground lease. In contrast, LECs generally own the land and
building(s) together. As a result, there is no neutral “third party” to guarantee affordability
over the long-term, and so the sustainability of LECs can be more easily jeopardized by
fluctuations in the real estate market.67

(4) Deed Restriction Programs
Despite its name, the Chicago Community Land Trust (CCLT) does not in fact own land
that it lets out by means of ground leases, but instead manages and oversees the
enforcement of deed restrictions. CCLT homeownership is designed to preserve the
long-term affordability of its homes, while providing its homeowners with a return on
their investment. The CCLT works in combination with the City of Chicago’s affordable
homeownership programs. The City provides land and/or subsidies to make affordable
homes available for purchase by income-qualified working individuals and families.
Through the County County Assessor’s Office, property taxes are assessed on the
home’s affordable price, instead of on the market value.68
In exchange for the subsidies and reduced property taxes:
Buyers sign a long-term affordability agreement agreeing to resell the home to
another income-qualified buyer at an affordable price.
Ibid.
Ibid.
66 Ibid., at 9.
67 Ibid.
68 City of Chicago, Chicago Community Land Trust for Buyers, available at:
https://www.chicago.gov/city/en/depts/dcd/supp_info/chicago_communitylandtrustforbuyers.html.
64
65
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The affordable resale price is designed to give the owner a return on his/her
investment, but limits that return in order to keep the home affordable to the next
family.
The original subsidies stay with the home to help maintain affordability.69
The CCLT uses deed restrictions to accomplish the same subsidy retention goals as the
traditional CLT. It keeps homes affordable by signing a long-term affordability
agreement, called a Deed Covenant, with the homeowner at the time of purchase. The
Deed Covenant is recorded against the property, prior to the first mortgage.70
Thus, unlike the traditional CLT, which relies upon contract and landlord law through the
ground lease, the CCLT relies upon exclusively upon property law through the deed
restrictions.
The essential promise by the homeowner in the Deed Covenant is as follows: "in
consideration" for the financial support provided to purchase the home, the homeowner
"intends, declares, and covenants that the following covenants, conditions, rights and
restrictions shall run with the land and shall bind the Homeowner and shall inure to the
benefit of, and be enforceable by, the [Chicago] CLT."71
Of the four elements of a conventional CLT (i.e., land ownership, ground leases, resale
restrictions, and democratic governance), the Chicago CLT utilizes only restrictions and
governance. For governance, the Chicago CLT has adopted a similar tripartite model.
The Chicago CLT is technically a separate nonprofit organization, although it is staffed
and housed by the Department of Community Development. As in the traditional model,
the board includes housing experts and local residents; and once the Chicago CLT
includes more than 200 homes, the board will include CLT homeowners as well.72
Matthew Towey maintains that the CCLT’s use of deed restrictions has a number of
distinct advantages over traditional CLT’s use of ground leases.
First, by making use of deed restrictions, the CCLT is able to circumvent the challenging
of having to raise funds to purchase large amounts of land, which has been a major
challenge for many newly established CLTs, especially in areas with rapidly rising
housing prices.73 Instead, for the price of down payment assistance to eligible
households, or, in some cases, zoning changes, the Chicago CLT can restrict the future
use of the units and ensure their ongoing affordability for low- and moderate-income
owners. As a result, the CCLT can more easily be integrated into other existing City-run
housing programs in Chicago without a major financial expenditure. For example,
Chicago's Affordable Requirements Ordinance requires certain new multiunit
Ibid.
Matthew Towey, “The Land Trust Without Land: The Unusual Structure of the Chicago Community
Land Trust” (2009) 18:3 Journal of Affordable Housing & Community Development Law 335 at 348.
71 Ibid.
72 Ibid.
73 Ibid., at 349.
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developments to set aside 10 percent of the units as affordable housing. Developers are
required to build these affordable units if they receive a zoning change, purchase Cityowned land, or are part of a downtown Planned Development. Thus, new affordable
housing is created without any cash outlay by the city. These affordable units are
typically included in the Chicago CLT and are therefore subject to the deed
restrictions.74
Second, the CCLT’s use of deed restrictions allows it to avoid concerns regarding
perceived “second class” home ownership. CCLT buyers do not face the concern of
owning a house without an ownership interest in the land upon which it sits. They own
both the property and the improvements; and in this way, this model seems to reflect
the realities of traditional unsubsidized homeownership.75 That said, CCLT home
ownership is still nonetheless an inferior form of homeownership on account of the
resale restrictions in place. Home owners are not free to sell the house at market price,
cannot sell to anyone whose income is too high, and cannot use their home and land as
a speculative investment to increase their personal wealth.76
Third, as noted above, securing mortgage financing for traditional CLT homes can be a
major challenge for home buyers given than many lenders, especially in Canada, are
unfamiliar with the CLT model and may be concerned by the dual ownership of the land
and the house. As a result, lenders may be less willing overall to finance the purchase
due to concerns about their security interest in the property. The CCLT does not face
this challenge given that, when income-eligible buyers purchase properties with support
from the CCLT, they buy both the land and the home. Although both are subject to
resale restrictions, lenders may be more comfortable with financing purchases where
they have a security interest in not only the house but the land as well. The bank can
account for the deed restrictions when it considers the risk involved in the loan but can
rest more easily knowing that it can foreclose upon both the house and the land.77
The CCLT’s use of deed restrictions may also have a number of disadvantages as well.
Most importantly, because the CCLT does not actually own any property, it runs the
risks that a homeowner who purchased a property with CCLT support will run into
financial difficulty and lose the property through foreclosure. Matthew Towey notes that:
The Chicago CLT recognizes and understands this risk. While planning the
structure of the program, the Chicago CLT considered its options in such an
event. The Chicago CLT could try to enforce the resale restrictions against the
banks, including the price and income constraints. However, if lenders believe
that they will be forced to deal with covenants against the land in the event of
foreclosure, they may refuse to loan to Chicago CLT home buyers in the first
place. The Chicago CLT eventually decided to risk foreclosure against Chicago
CLT homes and land, and may be forced to choose whether or not to enforce the
Ibid.
Ibid., at 350.
76 Ibid.
77 Ibid.
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restrictions against lenders. The Chicago CLT attempts to minimize this risk by
educating and supporting homeowners to ensure that as few owners as possible
face the threat of foreclosure.78
Also, like with the ground leases used by traditional CLTs, the deed restrictions put in
place by the CCLT may violate the rules against perpetuities and against restraints on
alienation.

Assessment of Potential Challenges and Benefits for Nova Scotia Context
Two of the greatest strengths of the CCLT’s deed restriction approach are that (1) it can
start with a relatively small amount of funds for housing subsidies and yet still be
effective in preserving some amount of affordable housing and (2) regardless of the size
of the program, it can be easily integrated into existing governmental programs intended
to facilitate increased access to affordable housing. Both of these strengths significantly
reduce barriers to start up, unlike a traditional CCT, which can face prohibitively high
start-up costs if it has to purchase land at the outset in order to get going.
Housing Nova Scotia offers the Down Payment Assistance Program (DPAP), which
assists Nova Scotians with modest incomes who pre-qualify for an insured mortgage to
purchase their first home. Eligible participants can apply to receive an interest-free
repayable loan of up to five per cent of the purchase price of a home.79
Eligibility for the program is determined
by the following criteria:
The purchase price of the home
may not exceed $280,000 in the
Halifax Regional Municipality
(HRM) and $150,000 in the rest of
the province.
Participants must have good
credit and be pre-approved for an
insured mortgage by an
accredited lender.
For an applicant to be eligible for
the assistance, the following
criteria must be met:
o The property is in Nova
Scotia
o The applicant is a first-time
homebuyer
o The applicant is preapproved for an insured

Figure 4: Table detailing loans available
through DPAP by income level

Ibid., at 351.
Housing Nova Scotia, Down Payment Assistance Program Fact Sheet (2018) available at:
https://housing.novascotia.ca/sites/default/files/DPAP_FactSheet_May2018.pdf
78
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mortgage by an accredited lender
o The applicant has a satisfactory credit rating
o The applicant has reviewed the educational material for first-time
homebuyers provided by Housing Nova Scotia
o The applicant’s total household income is less than $75,000
The purchased property must be the applicant’s principal residence; rental
properties, seasonal and recreational properties are not eligible.80
The following conditions apply to all loans provided:
The loans are interest-free and are repayable over ten years. Participants may
waive their payments in the first year.
The loan must go toward the down payment and cannot be used for financing,
closing or other costs.
The down payment assistance loans can range up to $14,000 in HRM and
$7,500 in other parts of the province.81
The pilot program started on May 1, 2017 and loans will be advanced between May 1,
2017 and March 31, 2019. In its first year of operation, the program assisted more than
150 households based on Federal and Provincial funding of $1.3 million.82
Given the success of DPAP so far, it seems clear that, like in Chicago, it may be
possible to integrate something like the CCLT’s deed restriction approach to facilitating
increased access to affordable housing into this program. If this were to occur, then the
subsidy provided through DPAP could be “retained” over time in a manner similar to
how a traditional CLT is intended to operate. It could do so by restricting the resale of
the property to another potential buyer who qualifies for DPAP by means of a resale
formula agreed to by both the homebuyer and the subsidy provider at the time of the
initial purchase. This way, the original subsidy provided by DPAP could stay with the
home, thereby supporting its affordability in the long-term.
Although developing this sort of model in Nova Scotia may have some advantages, it is
not without possible disadvantages as well. First, homebuyers who qualify for DPAP
may be unwilling to agree to be subjected to a prescribed resale formula if and when
they choose to sell their home, as this will undoubtedly limit the possible equity that they
can derive from any appreciation in value of the property. This concern is similar to the
one raised with both the traditional CLT model and the deed restriction model—namely,
that they encourage a form of “second class” homeownership that denies equity to
those most in need of economic opportunity.
Second, the HRM’s city council report maintains that “given that a much greater
proportion of renter households in HRM face affordability challenges than homeowner
households (42.7% vs. 15.1%) the CLT model holds the greatest potential in securing
Ibid.
Ibid.
82 Ibid.
80
81
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long-term affordable rental housing.”83 Accordingly, it may be that, though feasible,
increasing access to affordable homeownership is not the best use of government
resources at the current time and that instead resources should be focused on
addressing the significantly greater need for affordable rental housing. If this is the case,
then the deed restriction model has little to offer, as it is really only effective as a way of
reducing barriers to purchasing a home as opposed to renting.
If the community wanted to pursue alternatives to the CLT model, then it might consider
examining the feasibility of working to develop a deed restriction program similar to the
one operated by the Chicago Community Land Trust (CCLT). As noted above, the
CCLT does not actually own any land that it leases out by means of ground leases, but
instead manages and oversees the enforcement of deed restrictions. The CCLT works
in combination with the City of Chicago’s affordable homeownership programs. The City
provides subsidies to make affordable homes available for purchase by incomequalified individuals. Through the County Assessor’s Office, property taxes are
assessed on the home’s affordable price, instead of on the market value. In exchange
for the subsidies and reduced property taxes, homebuyers sign a long-term affordability
agreement agreeing to a deed restriction which requires them to resell the home to
another income-qualified buyer at an affordable price, thereby giving the owner some
return on his/her investment, while keeping the home affordable to the next family.
A deed restriction program may address a problem raised by Angela Simmonds in her
report for how people in North Preston might be able to address their land concerns:
A third option was to purchase one’s home back through a tax sale. Some
lawyers have suggested to their clients who do not have legal title to their home
that they should let their house go up for tax sale and buy it back. This would
eventually provide the home owner with a tax deed.84
Despite the fact that a deed restriction limits the possible equity a homeowner can
derive from the appreciation of their property and restricts the range of persons to whom
they can sell, one advantage of this approach is that it would dispel the majority of the
concerns relating to “second class” homeownership, as homeowners would own both
the physical building and the land upon which it sits.
As noted above, a deed restriction program could be integrated into Housing Nova
Scotia’s Down Payment Assistant Program (DPAP), thereby restricting the resale of a
property purchased with the support of DPAP to another potential buyer who qualifies
for the program by means of a resale formula agreed to at the time of the initial
purchase. This way, the original subsidy provided by DPAP could stay with the home,
thereby supporting its affordability in the long-term. If such a program were implemented
by Housing Nova Scotia, then perhaps members of the community could advocate to
Bob Bjerke, Municipal Involvement in Community Land Trust Models (Halifax: Community Planning &
Economic Development Committee, Halifax Regional Municipality, 2016) 1 at 8, available at:
https://www.halifax.ca/sites/default/files/documents/city-hall/standing-committees/160324cpedi01.pdf
84 Ibid., at 10.
83
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have a certain number of DPAP subsidies per year “designated” for use members. In
this case, when a house in the community goes up for tax sale, then the homebuyer
could access a subsidy through DPAP so as to be able to buy back their home. By
attaching a deed restriction to the DPAP subsidy, the subsidy would remain with the
home so as to ensure its affordability in the long-term.
Deed restrictions could also potentially support the secondary goal of ensuring that land
in the community remains with local families and is not purchased by people from
outside the community. In addition to the requirement that the homeowner must agree
to resell the home to another income-qualified buyer at an affordable price, the deed
restriction could be amended to include an additional requirement guaranteeing a right
of first refusal to people belonging to preferred classes of alienees. These preferred
classes could include members of the homeowner’s family, as well as other individuals
who are able to establish that they have historical family ties to the community. That
said, the question of whether this requirement would violate the common law rule
against restraints on alienation would first need to be answered conclusively before any
such restriction could be put in place.
If a deed restriction program cannot be developed, then it may instead be worthwhile to
consider the feasibility of developing a limited equity cooperative (LEC). As noted
above, LECs have fewer affordability constraints compared to CLTs in that their
collective structure enables a lower entry threshold (i.e. the price of a shared in the
cooperative) than conventional or CLT homeownership (i.e. down payments). If access to
individual mortgage financing proves to be a major barrier for some community
members, then this would be a major advantage of this approach, as residents could
instead pool their resources to apply for a blanket mortgage for the building(s). LECs
can act as an important tool by which community members can gain collective control over
their housing, and so can help encourage community cohesion and capacity building. In
comparison to regular housing cooperatives, LECs also have a clear benefit in that the
resale formula they mandate restricts the resale of share prices so as to ensure they
remain affordable and accessible to low- and moderate- income households in the
future.
Nonetheless, to develop a LEC, a number of major hurdles would have to be overcome.
Most importantly, despite pooling their resources, individuals interested in establishing a
LEC may still face significant challenges in securing a blanket mortgage for the
building(s) on account of hesitancy on the part of lenders. Further, since LECs are
resident owned and operated, a community capacity assessment would first need to be
conducted in order to ensure that there was a sufficient level and diversity of technical
skill available in the community necessary to successfully establish and manage the LEC
through its start-up phase and to sustain it over the life of the project.
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Appendix: Implementation of CLTs
1. Adopting a CLT
In 2009, the Nova Scotia provincial government at the time introduced Bill 241 –
Community Land Trust Act but the bill was never enacted. The 2012 Community
Easements Acts does not include any mention of the issue of affordable housing.
According to the HRM, it is therefore presumed that any non-profit organization wishing
to develop under the CLT model would likely have to fall under the provincial Societies
Act or the Canada Not-for-Profit Corporations Act.85
That said, the Tatamagouche Community Land Co-operative Ltd., the only organization
in Nova Scotia operating in a manner similar to a CLT, is registered as a co-operative
association under the provincial Co-operative Associations Act. See below for more
information regarding housing co-operatives.
(4)(a) Required articles of incorporation
In order to register as a society under the provincial Societies Act, five or more persons
must complete the Memorandum of Association provided in the Act. The memorandum
requires the inclusion of the following information:
1.
The name of the society is . . . . . . . . . . (state name).
2.
The object of the society is . . . . . . . . . . (state particulars).
3.
The activities of the society are to be carried on in . . . . . . . . . (state
locality).
4.
The registered office of the society is . . . . . . . . . . (state address).
We, the several persons whose names, addresses and occupations are
subscribed, desire to be formed into a society in pursuance of this memorandum
of association.
Names

, Addresses and Occupations of Subscribers

1.

A.B., of . . . . . . . . . . . . . . ., in the County of . . . . . . . . . . . . . . .

2.

C.D., of . . . . . . . . . . . . . . ., in the County of . . . . . . . . . . . . . . .

3.

E.F., of . . . . . . . . . . . . . . ., in the County of . . . . . . . . . . . . . . .

Witness to the above signatures.

Bob Bjerke, Municipal Involvement in Community Land Trust Models (Halifax: Community Planning &
Economic Development Committee, Halifax Regional Municipality, 2016) 1 at 4, available at:
https://www.halifax.ca/sites/default/files/documents/city-hall/standing-committees/160324cpedi01.pdf
85
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G.H., of . . . . . . . . . ., in the County of . . . . . . . . . ..86
In addition to allowing newly incorporating societies to identify their own objects, the
Memorandum of Association provided by the Registry of Joint Stock Companies lists
the following objects for all societies:
To acquire by way of grant, gift, purchase, bequest, devise or otherwise, real and
personal property and to use and apply such property to the realization of the
objects of the Society;
To buy, own, hold, lease, mortgage, sell and convey such real and personal
property as may be necessary or desirable in the carrying out of the objects of
the Society.
Provided that:
o The society shall not carry on any trade, industry, or business;
o All funds shall be used solely for the purposes of the Society and the
promotion of its objects;87
The Memorandum of Association also includes a provision in the section on the
society’s objects, which states:
Upon dissolution of the society and after payment of all debts and liabilities, its
remaining property shall be distributed or disposed of to:
qualified donees described in subsection 149.1(1) of the Income Tax Act
("charitable purposes").
non-profit organization in Canada having objects similar to those of the
society.88
In order for a provincially registered society to become a registered charity under the
Income Tax Act, it must choose the first of these options.89 Qualified donees are as
follows:
a registered charity (including a registered national arts service organization)
a registered Canadian amateur athletic association
a registered housing corporation resident in Canada constituted exclusively to
provide low-cost housing for the aged
a registered Canadian municipality
a registered municipal or public body performing a function of government in
Canada
a registered university outside Canada, the student body of which ordinarily
includes students from Canada
a registered charitable organization outside Canada to which Her Majesty in right
of Canada has made a gift
Societies Act, RSNS 1989, c 435, Schedule A.
Registry of Joint Stock Companies, Society Incorporation Forms (Halifax: Service Nova Scotia, n.d.) 1
at 2, available at: https://novascotia.ca/sns/pdf/ans-rjsc-society-incorporation-forms.pdf.
88 Ibid.
89 Canada Revenue Agency, Guidance CSP-D15, Dissolution Clause (Ottawa: Canada Revenue Agency,
2009) available at: https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/policiesguidance/summary-policy-d15-dissolution-clause.html
86
87

33

Access to Justice & Law Reform Institute

Research Paper

Her Majesty in right of Canada, a province, or a territory
the United Nations and its agencies.90
The Memorandum of Association also requires the newly incorporating society to
identify the classification category that best describes their main activities. Twelve
categories of classification are provided, including “Health,” “Environment,”
“Development and Housing,” and so on.91
See “Michigan Community Resources’ Community Land Trust Manual” in the Appendix
for a set of sample Articles of Incorporation for a CLT.
(4)(b) Required by-laws
If a CLT registers as a Society under the provincial Societies Act, its bylaws must
contain provisions regarding the following matters:
Terms of admission of members and their rights and obligations.
Conditions under which membership ceases and manner (if any) in which a
member may be expelled.
Mode and time of calling general and special meetings of the society, number
constituting a quorum at such meeting and rights of voting.
Appointment and removal of directors and other officers and their duties, powers,
and remuneration.
Exercise of borrowing powers.
Audit of accounts.
Custody and use of the seal of the society.
Manner of making, altering and rescinding by-laws.
Preparation and custody of minutes of proceedings of meetings of the society
and of the directors and other books and records of the society.
Time and place at which the books and records of the society may be inspected
by members.
Execution of contracts, deeds, bills of exchange and other instruments and
documents on behalf of the society.92
See “Michigan Community Resources’ Community Land Trust Manual” in the Appendix
for a set of sample CLT bylaws.
(i) Provisions regarding how property comes into the possession of the CLT - donation,
vacant land, owned land sold?
(ii) Provisions regarding ground leases
Canada Revenue Agency, Guidance CG-010, Qualified donees (Ottawa: Canada Revenue Agency,
2011) available at: https://www.canada.ca/en/revenue-agency/services/charities-giving/charities/policiesguidance/qualified-donees.html
91 Ibid., at 4.
92 Societies Act, RSNS 1989, c 435, s.13(2).
90
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The ground lease is what allows the CLT to divide ownership of the land (which it leases
to the tenant) from ownership of any buildings on the land (which are the property of the
tenant), thus facilitating greater affordability. Typically, a CLT’s bylaws will outline the
provisions to be included in the ground leases it drafts, which usually include three
restrictions:
The home must be occupied by the owner/family;
The CLT must retain a preemptive right to purchase the home if the owner wants
to sell; and
The resale price must be calculated by a defined formula93
Rights are conveyed through a title deed and the ground lease. Owners are free to
conduct improvements, though some major improvements may require owners to get
permission from their CLT. CLTs also have the right to force repairs of hazardous
buildings.94
CLTs lease the land they own at a minimal rate. The leaseholders are generally
required to cover only the property taxes and the administrative and insurance costs.
Some CLTs do charge a small amount on top of this, in order to generate a modest
income stream that makes them less reliant on grants and donations. In any case,
however, the leaseholders are not expected to carry the cost of the land purchase nor to
make down payments or get mortgages for the land.95
Leases typically last for 99 years unless local law mandates a shorter duration, and
leases are usually renewable. The reason that ground leases cannot last longer than 99
years is because the common law Rule Against Perpetuities prevents ground leases
from lasting perpetually.96 See below for a discussion of considerations regarding the
Rule Against Perpetuities in Nova Scotia.
CLT ground leases almost always contain specific provisions that are relevant to the
ability of their tenants to secure mortgage financing for the buildings they will own and
occupy on CLT land. These provisions include:
assurance that the lease cannot/will not be terminated during or subsequent to a
foreclosure process, and
assurance that certain restrictions such as, resale restrictions or occupancy will
be completely removed in the event of foreclosure, so that the collateral can be
freely liquidated if necessary97

Zeinab Hosseini, Community Land Trusts for Affordable Housing in Ontario (2014) 1 at 22, available at:
https://yorkspace.library.yorku.ca/xmlui/bitstream/handle/10315/30251/MESMP02328.pdf?sequence=1
94 Ibid.
95 Canadian Mortgage and Housing Corporation, Community Land Trusts: How the Strategy Works
(2018), available at:
http://192.197.69.106/en/inpr/afhoce/afhoce/afhostcast/afhoid/fite/colatr/colatr_001.cfm
96 Zeinab Hosseini, Community Land Trusts for Affordable Housing in Ontario (2014) 1 at 21, available at:
https://yorkspace.library.yorku.ca/xmlui/bitstream/handle/10315/30251/MESMP02328.pdf?sequence=1
97 Ibid., at 29-30.
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The ground lease gives CLTs the right to declare default on the lease. In other words, at
a time of mortgage default by a homeowner, CLTs have the right to interfere to either
cure a mortgage default or work out a default situation.98
Champlain Housing Trust Inc., the largest CLT in the United States, includes the
following provisions concerning ground leases in its bylaws:
The Board of Directors shall convey the right to use land owned by the
Corporation:
A. To facilitate access to land by landless people and others in need of its
use, with special concern for those whose need is greatest;
B. To provide for the environmental health and preservation of the land
and natural community on and around it; and
C. To guarantee the common stewardship of the land for the common
good, in the present and the future.
In making such conveyances, the Board shall consider the real personal needs of
potential lessees, and shall attempt to effect a just distribution of land use rights.
The decision to grant leases (or other limited conveyances) of these lands
entrusted to the Corporation shall require the agreement of at least two-thirds of
the members of the Board, present at a meeting at which a quorum is present.
The Directors shall establish policies and procedures for the Corporation’s staff
to a) supervise the use of the land and provide for periodic inspection of all
leased lands; and b) terminate the leases if necessary for the protection of the
land, the surrounding community, or the rights of future generations.99
Where a building already exists on the land leased out by the CLT that the leaseholder
will purchase and own, the ground lease for the land will be accompanied by a purchase
agreement for the building. See “Michigan Community Resources’ Community Land
Trust Manual” in the Appendix for a sample purchase agreement.
See “University of at Austin School of Law Community Land Trust Toolkit” in the
Appendix for a template of a ground lease.
Types of ground leases
A ground lease is almost always a net lease. A net lease is a lease where the tenant
pays the base rent for use of the land and additional fees to cover some or all of the

Ibid., at 30.
Champlain Housing Trust Inc., Champlain Housing Trust Inc. Bylaws (Burlington: Champlain Housing
Trust Inc., 2018) 1 at 15-16, available at: http://www.getahome.org/about/board-of-directors
98
99
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expenses related to the leased property, which typically include taxes, insurance and
maintenance charges.100 Net leases are most commonly used in commercial contexts.
The scope of the tenant's additional rent payment obligations depends on the kind of net
lease negotiated between the parties. There are four main kinds of net leases:
(1) Single net lease: the tenant typically pays:
(a) base rent, and
(b) real property taxes.101
(2) Double net lease: the tenant typically pays:
(b) base rent,
(c) real property taxes, and
(d) insurance costs.102
(3) Triple net lease: the tenant typically pays:
(a) base rent,
(b) real property taxes,
(c) insurance costs, and
(d) maintenance costs.103
(4) Absolute triple net lease: the tenant is typically responsible for all, or most, of
the risks related to the real property. A tenant is usually responsible for all the
costs typically found in a triple net lease and certain additional risks. The
economic terms may vary depending on the negotiated lease, but in most
instances, the rent is absolutely net under all circumstances. Typically, an
absolute triple net lease is not terminable by the tenant and rent abatements
are not permitted. For example, a tenant must:
(a) rebuild the leased premises after a casualty, regardless of the
adequacy of insurance proceeds.
(b) continue paying rent after a partial or full condemnation of the leased
premises.104
(iii) Provisions regarding resale formulas
CLTs allow people to purchase a home while the land beneath is held in perpetuity by
the trust. Most CLTs use a shared equity model in which the buyer agrees to share any
Thompson Reuters Practical Law, Net lease (n.d.) available at:
https://ca.practicallaw.thomsonreuters.com/2-6236835?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
101 Thompson Reuters Practical Law, Single net lease (n.d.) available at:
https://ca.practicallaw.thomsonreuters.com/3-5024018?transitionType=Default&contextData=%28sc.Default%29
102 Thompson Reuters Practical Law, Double net lease (n.d.) available at:
https://uk.practicallaw.thomsonreuters.com/1-5024019?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&firstPage=
true&comp=pluk&bhcp=1
103 Thompson Reuters Practical Law, Triple net lease (n.d.) available at:
https://ca.practicallaw.thomsonreuters.com/9-502-4020?transitionType=Default&contextData=(sc.Default)
104 Thompson Reuters Practical Law, Absolute triple net lease (n.d.) available at:
https://ca.practicallaw.thomsonreuters.com/6-5024026?transitionType=Default&contextData=%28sc.Default%29
100
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home price appreciation at the time of resale with the CLT. Through this model, owners
can build equity in their homes, but a significant proportion of the equity growth stays
with the trust and therefore benefits the next homebuyer.
The resale formula is what ensures the affordability of the housing over time, and so
should be addressed in the CLT’s bylaws. There are four main types of resale formulas:
mortgage based,
index based, itemized, and appraisal based, the last of which is the most commonly
employed for CLTs in the United States.
Resale Price Restricitons
New Zealand Law
In New Zealand, Te Ture Whenua Maori Act
1993/Maori Land Act 1993 puts restrictions on
alienation of land owned by a Māori person, or
by a group which is predominantly Māori. Part
7 (sections 146 through 150) of the Act forces
an owner of Māori land who wishes to alienate
their interest in the land to give right of first
refusal to people belonging to "preferred
classes of alienees." These preferred classes
include whanaunga (blood relations) of the
owner, other current owners, and members of
the owner's hapu (clan).

Resale price restrictions on housing
have been applied in Canadian
jurisdictions in the past, including in
Whistler, British Columbia. Resale price
restrictions limit the resale price of a
home that is initially bought at lower
than market value. The restriction is tied
to a resale price formula and is held on
the property’s title.

In 1990, Whistler’s Employee Housing
Service Charge Bylaw was adopted to
require new commercial and industrial
development, as well as residential
development subject to a rental pool covenant to contribute towards provision of
employee housing in Whistler. The bylaw requires property owners to contribute in the
form of one or a combination of:
payment of a one-time employee housing charge to finance employee housing
projects developed by the municipality or the Whistler Housing Authority (WHA),
acquiring a minimum 10-year rent equity in an employee housing project
operated by the municipality or the WHA, or
building or creating employee housing.105
The bylaw is implemented prior to issuing a building permit for new or expanded
development or a change in use that generates more employees, and prior to issuing a
business license for a change in use that generates more employees.
With the funds generated by the implementation of the bylaw, the Whistler Housing
Authority (WHA) was able to purchase a large stock of properties, which it either rents

Resort Municipality of Whistler, Building Department Fees, available at:
https://www.whistler.ca/business/land-use-and-development/building/building-department-fees.
105
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or sells at below market prices to local residents.106 The WHA calculates a maximum
resale value for every resale restricted unit. Depending on the unit, the resale
appreciation is either tied to the Royal Bank of Canada prime lending rate, the Greater
Vancouver Housing Price Index or the Canadian Core Consumer Price Index. All
resales and future developments maximum resale value will be tied to Core Consumer
Price Index.107 As of 2015, there are 871 price restricted ownership units and 232 WHA
managed rental units. In total there are 1,915 units (6,204 beds) including owned and
rented units that form Resident Restricted Inventory in Whistler.108
The Whistler Housing Authority website includes a number of valuable resources and
template documents to assist with the legal transfer of resident resale restricted homes
within its control.

Mortgage Based
The mortgage-based resale price sets the resale price based on the amount of
mortgage financing a homebuyer with a particular income level will be able to afford at
the interest rate available at the time of the resale.109
Advantages
Guarantees a given level of affordability at resale to perspective homebuyers
with a particular income level
Disadvantages
The seller has no control over the variables involved, such as high level of
interest rates, that may negatively impact a seller’s return because the formula
dictates the resale price entirely on what is accessible for the prospective byer
Mortgage lenders may be opposed in that this formula could result in a resale
price lower than the amount owed on the mortgage during a low interest period
Index Based
The mortgage-based resale price sets the resale price based on a single variable such
as the area median income (AMI) or the Consumer Price Index (CPI), which is a
measure obtained by comparing, over time, the cost of services and a fixed basket of
goods purchased by consumers.110
Esquimalt Affordable Housing, Affordable Housing Workshop Brief – Background (2017) 1 at 3,
available at: https://www.esquimalt.ca/sites/default/files/docs/business-development/OCPreview/Library/policy_briefs_may_2017_housing_workshop.pdf
107 Whistler Housing Authority, Questions on Purchasing through the WHA (2019), available at:
https://whistlerhousing.ca/pages/questions-on-purchasing-through-the-wha
108 Ibid.
109 Zeinab Hosseini, Community Land Trusts for Affordable Housing in Ontario (2014) 1 at 34, available
at:
https://yorkspace.library.yorku.ca/xmlui/bitstream/handle/10315/30251/MESMP02328.pdf?sequence=1.
110 Ibid.
106
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Advantages
Limits possibilities for disputes regarding how to calculate the resale value, as it
is ties to an external index figure
Disadvantages
There can be difficulties in choosing the right index that will allow for both an
affording sale price for the buyer and the possibility of equity for the seller
Can jeopardize affordability in the long term, especially if the AMI increased in an
area without low-income persons reaping the benefits of this economic trend
Can encourage shorter terms of occupancy, as short-term occupants can
possible achieve the same level of return as owners who have paid extensive
mortgage debts
Itemized
The itemized resale price is adjusted by adding or subtracting factors chosen by the
CLT at the time the lease is drafted. These can include inflation adjustments,
improvement credits, and depreciation deductions resulting from lack of maintenance,
and penalties for atypical damage.111
Advantages
Provides the most accurate accounting of the resale value by taking into
consideration a number of different relevant factors
Disadvantages
Can jeopardize the affordability of the housing in a number of ways including:
o If inflation is accounted for in the price adjustment, then it may push the
price beyond the reach of persons whose incomes do not keep up with
inflation
o If too many home improvements are accounted for, this can also lead to
the resale value being too expensive
Highly time-consuming for CLT staff to keep track of every change to the house
(e.g., renovations), as this requires extensive record-keeping and periodic
recalculations of the resale price
Appraisal Based
The appraisal-based formula sets the resale price based on the change in the market
value of a property as determined by a professional appraisal of the value of the
building itself, without accounting for the value of the land as well. The seller receives
the original price paid plus some specified percentage of any increase in the appraised
value, usually 25%. In order to discourage short stays, some CLTs use a percentage
that increases over time.112

111
112

Ibid., 35.
Ibid., 36.
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Advantages
Reduce possible conflict between the CLT and the seller, as the formula does not
require the judgement of the CLT staff by instead relying on a professional
appraisal
Disadvantages
Can be difficult to find an appraiser willing to make an appraisal, as they are
unaccustomed to having to do so without factoring in the value of the land itself
Given that sellers may only recapture a small percentage of what they have
invested in terms of improvements to the building, may disincentivize the tenant
from making improvements to the property or even conducting proper
maintenance (though keeping the home in good condition is usually a
requirement laid out in the ground lease)
Table of Resale Formulas
Mortgage Based
Formula
Price affordable to
household at __%
of
area median
income
adjusted for family
size, assuming the
following
conditions:
housing costs=
principal, interest,
taxes, insurance,
lease fee & any
HOA fees
__% front-end ratio
__% of resale price
to be covered by
mortgage
at prescribed terms
and requirements
for mortgage
(e.g., 30-year term,
fixed rate, etc.) at
“current interest
rate”, as defined
= Resale price

Index Based
Formula
Purchase price
x Change in index
= Resale price

Itemized Formula
Purchase price
+ (Homeowner
equity invested or
earned to date
x inflation factor)
+ Value of
improvements
added by
homeowner
_Depreciation
– Damage beyond
normal wear and
tear
= Resale price
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Appraisal Based
Formula
Purchase price
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(iii) Provisions regarding membership and board structure
Nearly all CLTs are membership organizations, for which the organization’s bylaws
dictate that membership is open to any adult who lives within the geographic area of the
CLT.113 Members in turn elect a governing board, which, as noted above, is typically
required by the bylaws to represent equally three distinct groups: homeowners who
lease land from the CLT; local residents who do not own CLT homes; and local
government officials, lenders, funders, and developers. This board structure is intended
to promote democratic participation by all three constituencies to ensure that all
concerns can be raised and addressed.114
[Put the below into their sections relevant sections above – see resale formula]
(viii) Rule Against Perpetuities
As noted above, an essential provision in virtually all ground leases drawn up by CLTs
is that the CLT must retain a preemptive right to purchase the home if the owner wants
to sell. Concerns have been expressed that, in some jurisdictions, the enforcement of
the rule against perpetuties might jeopardize the enforceability of this feature of ground
leases.115 In its traditional form, the rule against perpetuties holds that "no interest is
good unless it must vest, if at all, not later than twenty-one years after some life in being
at the creation of the interest."116 A CLT’s preemptive right to purchase a house owned
by a CLT leaseholder may violate the rule against perpetuities because this right may
be exercised more than twenty-one years after a life in being at the creation of the deed
restriction.
In Nova Scotia, the rule against perpetuites was abolished in 2011 by the Perpetuities
Act.117 In place of the strict rule, the Act grants courts enhanced power to vary trusts
and other property disposition so that long-term conditions on the use and exchange of
property can be modified or terminated where appropriate. Amendments to the Real
Property Act contained in the Perpetuties Act outline the following:
31(1) A person interested in real property may apply to the court for an order
varying or terminating an interest in the real property to which this Section
applies, whether the interest arose before or after the coming into force of this
Section.
(2) An applicant shall give notice of the application to
(a) the person who holds the interest in the real property that is the subject
of the application; and
Matthew Towey, “The Land Trust Without Land: The Unusual Structure of the Chicago Community
Land Trust” (2009) 18:3 Journal of Affordable Housing & Community Development Law 335 at 343.
114 Ibid.
115 Matthew Towey, “The Land Trust Without Land: The Unusual Structure of the Chicago Community
Land Trust” (2009) 18:3 Journal of Affordable Housing & Community Development Law 335 at 351.
116 Ibid.
117 Perpetuities Act, SNS 2011, c 42.
113
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(b) any person with a legal or beneficial interest in the real property,
regardless of whether the interest is vested or contingent.
(3) The court may, where it considers it appropriate, require the applicant to
(a) give notice of the application to the municipality in which the real
property is situate; and
(b) make reasonable efforts to ascertain, locate and give notice to all
persons with an interest in the real property.
(4) Upon hearing the application and being satisfied that the reasonable use of
the real property will be impeded, without practical benefit to others, if the interest
is not varied or terminated, the court may make an order varying, including
advancing or postponing the vesting of, or terminating the interest in the real
property.
(5) In making a determination pursuant to subsection (4), the court shall have
regard to
(a) the length of time that the interest has remained or could be expected
to remain contingent;
(b) the intention, if ascertainable, of the grantor of the interest and, where
the grantee was a bona fide purchaser for value, the grantee; and
(c) the position of any person appearing before the court on the
application.
(6) An order made pursuant to subsection (4) may be subject to such terms as
the court considers just under the circumstances and, without limiting the
generality of the foregoing, the order may provide for compensation for any loss,
injury, interference or damage suffered by any person arising from the variation
or termination of the interest in the real property.
32(1) The Governor in Council may make regulations
(a) prescribing types of contingent interests in real property and the
circumstances under which Section 31 does not apply to such interests;
(b) prescribing types of vested interests in real property and the
circumstances under which Section 31 applies to such interests;
(c) deeming a vested interest in real property to which Section 31 is
applicable to be a contingent interest and providing for a means of
determining the length of time that the interest has remained or could be
expected to remain contingent for the purpose of clause 31(5)(a).
(2) The exercise by the Governor in Council of the authority contained in
subsection (1) is regulations within the meaning of the Regulations Act.118
Amendments to the Variations of Trust Act outline that:
3(1) Where property is held on a trust arising before or after the coming into force
of this Section under any will, settlement or other disposition, a person may apply
to the court for an order confirming an arrangement with respect to the property.
(2) The court may issue an order confirming the arrangement if
(a) all the beneficiaries of the trust having vested or contingent interests
are of full age and capacity and consent to the arrangement; and
(b) the court determines it is appropriate to do so.
118

Real Property Act, RSNS 1989, c 385, s 31-32.
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(3) Where one or more beneficiaries are incapable of consenting to the
arrangement, the court may
(a) approve the arrangement on behalf of those beneficiaries on any terms
that the court considers appropriate, unless the arrangement is
detrimental to the interests of any of the beneficiaries incapable of giving
consent; and
(b) issue an order confirming the arrangement if the court determines it is
appropriate to do so.
(4) Where one or more beneficiaries who are of full age and capacity refuse their
consent to the arrangement, the court may
(a) approve the arrangement on behalf of those beneficiaries on any terms
that the court considers appropriate if
(i) the arrangement is not detrimental to the pecuniary interest of
any person who has withheld consent, and
(ii) it would be detrimental to the administration of the trust or to the
interests of the other beneficiaries to not approve the arrangement;
and
(b) issue an order confirming the arrangement if the court determines it is
appropriate to do so.119
Changes to the Variations of Trusts Act outlined in the Perpetuties Act gave judges
criteria to consider when making these decisions and requires them to consider the
intention of the person who made the trust or property disposition. Specifically:
In determining whether it is appropriate to confirm the arrangement, the court
shall have regard to
(a) the intention of the settlor of the trust, if the settlor’s intention is
objectively discernible;
(b) the positions of the trustees;
(c) the positions of the beneficiaries; and
(d) the position of any person appearing before the court on the
application.120
(ix) Rule Against Restraints on Alienation
The common law also disfavors restraints against alienation of property. A restraint on
alienation is any restriction or provision that prevents or discourages owners of property
from disposing of their property at all or from disposing of it in particular ways or to
particular persons.121 In Stephens v. Gulf Oil Canada Limited (1975), 11 O.R. (2d) 129,
at page 156, Howland, J.A., said:
The objections in principle to restraints on alienation are twofold. They keep
property out of commerce and have a tendency to result in a concentration of
Variation of Trusts Act, RSNS 1989, c 486, s 3-4.
Ibid., at s 5.
121 Matthew Towey, “The Land Trust Without Land: The Unusual Structure of the Chicago Community
Land Trust” (2009) 18:3 Journal of Affordable Housing & Community Development Law 335 at 352.
119
120
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wealth. They also tend to prevent improvement of property, since a landowner
will be reluctant to make improvements when he cannot sell the property.122
Restraints on alienation tend to fall into one of three categories:
(1) Forfeiture restraint: states that a grantee will forfeit the real property if the
grantee attempts a transfer
(2) Promissory restraint: a grantor makes a grantee promise not to transfer the
land
(3) Disabling restraint: removes power of disposal in one or more ways:
(a) Restricting mode of alienation – cannot be sold or mortgaged
(b) Prohibiting alienation to some class of recipients
(c) Precluding dealings for a specific time
The provisions of the ground leases that CLTs draft, which grant the CLT a preemptive
right to purchase the home and limit both the price at which owners may sell their
properties (by means of the resale formula) and the incomes of those to whom the
owners may sell are disabling restraints upon alienation.
In their 1984 Report on the Law of Trusts, researchers for the Law Reform Commission
of Ontario, examining the development of the case law concerning the rule against
restraints on alienations, noted the following:
What the law has been particularly concerned with is the condition subsequent. A
condition subsequent that merely states that the alienee shall not sell or
encumber his interest is void. Being void, it is struck out, and the interest, for
example, a fee simple or life estate, is enlarged to its natural size, because the
condition can now never be the instrument for earlier termination of the interest.
From this point, however, the courts have proceeded to draw some fine
distinctions. For instance, a condition that prohibits the transferee from utilizing
land for certain trade purposes may be valid.This is because the courts in these
cases take the view that there is no total prohibition on alienation; any restraint
on alienation arises only where the transferee wishes to convey the land to
another who intends to carry on the prohibited type of trade. Pursuing the same
kind of thought, the courts have held that a partial restraint - "on condition he
never sells the land out of the family" - is valid, provided there is a class of
reasonably sizeable proportion to a member of which the transferee could sell.
Ontario, in particular, has followed this distinction, one that was first made by
Jessel M.R. in the English courts. On the other hand, restraints for a period of
time - "provided he does not sell it for the first two years" - have been held void in
Ontario; for, however short the period, the restraint during that time is total.123

Cited in Laurin v. Iron Ore Co. of Canada, [1978] 82 D.L.R. (3D) 634 (C.S. (T.-N.)), at para 81.
Law Reform Commission of Ontario, Report on the Law of Trusts: Volume Two (Ottawa: Law Reform
Commission of Ontario, 1984) 315 at 356-357.
122
123
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APPENDIX Valuable Resources for Establishing and Administering CLTs
• Burlington Associates in Community Development’s Starting a Community
Land Trust: Organizational and Operational Choices
• Canadian Mortgage and Housing Corporation Seed Funding: The Seed Funding
program supports affordable housing through interest-free loans and non-repayable
contributions. There are two funding streams: one for new construction/conversions,
and one to preserve existing community housing projects.
• Champlain Housing Trust Inc. Bylaws: The bylaws for the largest CLT in the United
States, located in Burlington, Vermont.
• Community Legal Information Association of PEI’s Guide to Law for Non-Profit
Organizations in Atlantic Canada: This guide will help nonprofits increase their
knowledge of the laws in Atlantic Canada that relate to running an organization. It will
help a group: choose the right organizational structure; avoid fines; and avoid liability
charges.
• Grounded Solutions Network Startup Community Land Trust Hub: A roadmap
intended to help chart a course for starting a community land trust from idea to
implementation.
• Michigan Community Resources’ Community Land Trust Manual: The
Community Land Trust Manual provides overviews of the legal considerations most
commonly involved in establishing and maintaining Community Land Trusts (CLTs).
This manual includes guides for various interested entities as well as sample legal
documents for CLTs.
• National Community Land Trust Network CLT Handbook: The CLT Handbook
provides essential information on all the stages of setting up and running a CLT, from
engaging with the community and the initial stages of formation right through to
managing and stewarding the homes, workspaces, community hall or community pub.
• National Community Land Trust Network Community Land Trust Technical
Manual: The Community Land Trust Technical Manual provides a comprehensive,
practical guide for the ongoing operation of community land trusts as well as for
startups. The intended audience for this manual is community land trust practitioners
and people interested in forming new community land trusts.
• Schumacher Center For New Economics Community Land Trust Toolkit of Legal
Documents: The Community Land Trust Toolkit of Legal Documents provides
information for starting a Community Land Trust. It includes background materials, bylaws, articles of incorporation, lease agreements, and associated documents.
• United Nations Human Settlements Programme Community Land Trusts:
Affordable Access to Land and Housing: This report explores the CLT concept and
history, explains how it works, and offers a series of successful CLT case studies in
urban and rural areas.
• University of Texas at Austin School of Law Community Land Trust Toolkit: This
Guide is intended primarily for affordable housing developers and parts of the guide
may also be helpful for the low and moderate-income families they serve. The goal of
the Guide is to introduce the Community Land Trust affordable homeownership
program to readers who are not yet familiar with it; to connect readers to excellent
national and Texas-specific CLT resources; to share best practices in place in Austin
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for appraising CLT homes and land; and to share Texas-specific CLT legal
documents.
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